sod eer 
veo 
pea 


‘ 


WONT it ah ash i 
; bh pe > ai 
ete heen 


ie ae 
Soe" 
a 


* 
I 


aS 
4 


satay tk 


Digitized by the Internet Archive oa 
in 2022 with funding from 


Kahle/Austin Foundation 


RS flat A ON = OR CASES 


ON 


TEP oALE OF GOODS 


BY 


JOHN DELATRE FALCONBRIDGE 


DEAN, OSGOODE HALL LAW SCHOOL 


Z 


TORONTO 
CANADA LAW BOOK COMPANY LIMITED 
1927 


aj Ca ee oan * "d aig)  S 


af EEO PM ad oat tire on “ey Kiet Nias. bas r 
Copyright (Canada) 1927, by Joun Detaen Faxconnrmer. 


~ 


iy gh 


PREFACE. 


OME two years ago a beginning was made in providing 

mimeographed teaching material by way of tentative con- 
tribution towards a series of case books suitable for use in 
Canadian law schools, draft case books on several subjects 
having been prepared by my colleague Dr. Donald A. Mac- 
Rae, by Mr. John E. Read, K.C., Dean of the Dalhousie Law 
School, by my colleague Mr. Sidney E. Smith and by myself. 
Since then drafts of other books have been prepared, at Os- 
goode Hall and elsewhere. The present book is the first of 
the series to be printed. 


Perhaps even an occasional practitioner may find the present 
book useful. If he should at first be disconcerted by the ab- 
sence of headnotes or other devices for directing his attention 
to the points decided in particular cases, he may, if his patience 
holds, derive a real benefit from the reading of the eases them- 
selves. If he perseveres in his reading, he may even become 
erateful to the editor for the enforced labour. He will then 
cease to need any explanation of the omission of the aids to 
quick reading which usually accompany reports, but which 
would be out of place in a case book. 


I am greatly indebted to the Incorporated Council of Law 
Reporting for England and Wales for the permission gener- 
ously given to reprint extracts from cases published in the 
Law Reports, a permission of which I have largely availed 
myself. 


My indebtedness to Williston’s Cases on Sales will be obvious 
to any teacher of the law of sale of goods. I have, however, 
adopted a different arrangement of the subject from that of 
Williston. I have not attempted to give so full a collection 
of the older English cases, but have included many Canadian 
and recent English cases; and, owing to the abundance of 
English and Canadian material which is available, and the 
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strict limitations of space imposed by the circumstances, I have 
been obliged to omit all cases decided in the United States. 

In the notes I have from time to time drawn attention to 
provisions of the Uniform Sales Act, now in force in the greater 
part of the United States, but only im cases where there is a 
substantial difference between that statute and the Sale of 
Goods Act, the text of which is contained in the Appendix. 

The inclusion of a case in the book does not necessarily 
mean that the editor regards the decision, much less all the obiter 
dicta contained in the case, as being good law. 


to Dy. 


OseoopE HALL, TORONTO, 
1 October, 1927. 
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CHAPTER I. 


CONTRACT OF SALE OF GOODS. 


§1. Contract of sale of goods under the Statute of Frauds, Lord 
Tenterden’s Act and the Sale of Goods Act. 


[The text of the statutes above mentioned is printed in the Ap- 
pendix. Amn account of the origins of the Statute of Frauds, its con- 
tents, the causes for its enactment, and its subsequent history, is 
given in Holdsworth, History of English Law, vol. 6, 1924, pp. 379-397; 
ef. vol. 8, 1926, pp. 35, 65; see also Street, Foundations of Legal Lia- 
bility, vol. 2, 1906, pp. 168-198; Benjamin on Sale, 6th ed. 1920, pp. 
175-177, 193-196; Browne on the Statute of Frauds, 5th ed. 1896.] 


HARMAN v. REEVE. 


1856, 18 C.B. 587, 139 E.R. 1500, 107 R.R. 418; S-C., 25 LJ.C.P. 257. 
In the Common Pleas. 


The declaration stated, that, on the 28th of June, 1855, in consid- 
eration that the plaintiff bargained with the defendant to sell, and 
then sold to him, a certain mare and foal, and that the plaintiff 
would, at his own expense, keep and feed the said mare and foal 
fer a certain time, to wit, until Michaelmas then next ensuing, and 
that the plaintiff would, at his own expense, maintain, feed, and 
keep a certain other mare and foal, belonging to the defendant, for 
and during the period of six weeks, the defendant agreed to purchase 
from the plaintiff the mare and foal first mentioned, and to fetch 
the same away from the plaintiff’s at Michaelmas aforesaid, and pay 
the plaintiff the sum of £30. The declaration then contained a general 
averment of performance by the plaintiff, and that all things had hap- 
pened to entitle the plaintiff to have the contract performed on the de 
fendant’s part; and assigned for breach, that the defendant did not nor 
would fetch away the mare and foal so agreed to be purchased and 
fetched away, or either of them, or pay the plaintiff the said sum 
of £30,—concluding with an averment of special damage. 

The cause was tried before Jervis C.J. at the last Spring Assizes 
for Norfolk. The plaintiff having proved the agreement as alleged 
in the declaration, and its performance on his part, and breach on 
the part of the defendant, it was objected, on the part of the latter, 
that there was no note of the contract in writing, as required by the 
17th section of the Statute of Frauds. For the plaintiff it was insisted, 
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that the case was not within the statute at all, inasmuch as the con- 
tract was not for the sale of goods only, but for that and something 
more; and that, at all events, the case was taken out of the statute 
by reason of the part performance, viz. the reception of the grass 
eaten by the defendant’s mare and foal. 

His Lordship ruled that the contract was within the 17th section, 
and accordingly-nonsuited the plaintiff, reserving him leave to move 
to enter a verdict for £30, if the court should think his ruling wrong. 


O’Malley, in Easter Term, obtained a rule nisi for that purpose. 
Byles, Serjt., now showed cause. 
O’Malley and Couch, in support of the rule. 


Jervis, C.J. I am of opinion that this rule should be discharged. © 
It is now well settled that the 17th section of the Statute of Frauds, 
29 Car. 2, c. 3, and the 7th section of Lord Tenterden’s Act, 9 G. 4, 
c. 14, are to be read together.. Now, the last-mentioned enactment 
provides that the 17th section of the former act shall extend to all 
contracts for the sale of goods of the value of £10 sterling and up- 
wards, notwithstanding the goods may be intended to be delivered at 
some future time, &c. The effect of that enactment, therefore, is, 
to substitute “‘value” for ‘‘price’ in the former statute, and to adopt 
an uniform rule in all cases. The 17th section of the Statute of 
Frauds must consequently now be read thus,—“No° contract for the 
sale of any goods, wares, and merchandises, of the value of £10 
sterling or upwards, shail be allowed to be good, except the buyer 
shall accept part of the goods so sold, and actually receive the same, 
or give something in earnest to bind the bargain, or in part of 
payment, or that some note or memorandum in writing of the said 
bargain be made and signed by the parties to be charged by such 
eontract, or their agents thereunto lawfully authorized.” This is the 
case of a contract for the sale of goods above the value of £10; for, 
we are entitled to look dehors the contract for the purpose of ascer- 
taining the value. It is not the less a contract for the sale of goods 
of the value of £10. or upwards, because it is also a contract for 
something more, viz. the eatage of the plaintiff's mare and foal until 
Michaelmas, and of the defendant’s mare and foal for a period of 
six weeks; and there is no memorandum in writing. Prima facie, 
therefore, the case is within the statute, the principal subject-matter 
of the contract being the sale of the mare and foal by the plaintiff 
to the defendant, and the rest being ancillary only. I therefore think, 
that this being a contract partly for the sale of goods of: the value 
of £10 and upwards, it falls within the statute, and cannot be 
enforced as a contract. Then, has there been an acceptance to take 
the case out of the statute? I think not: there has been no accept- 
ance by the defendant of the plaintiff's mare and foal. And there 
is no injustice in this; for, the plaintiff may still recover for the 
price of the agistment of the deféndant’s mare and foal. Mr. Couch, 


§ 1] Harman v. Reeve. 3 


indeed, suggests that the plaintiff would probably not have agisted 
the defendant’s mare and foal, or would not have agisted them at 
the price, but for the agreement on the defendant’s part to buy his 
mare and foal, and therefore that this is not the fair result.. But 
that is a sort of thing that occurs daily. I agree to let a man a house 
on lease for ten years: he enters and occupies for a year, when I 
sue him for use and occupation. What answer would it be for him 
to say,—"I would not have entered into possession at all, but for the 
agreement to grant me a lease?” Although he has by his own laches 
failed to get all he bargained for, he must, nevertheless, pay for 
what he has had. I think the suggestion thrown out by Bayley B. 
in some of the cases,—that, where the contract cannot be enforced 
because in part a contract for the sale of goods of the value of £10 
or upwards, and not in writing, the plaintiff may still recover on 
a quantum meruit for that part which is not within the statute, 
gives the true solution. 


[Williams and Crowder JJ. also gave reasons for discharging the 
rule. Willes J. had gone to chambers before the argument was con- 
cluded. ] 


Rule discharged. 


[As to the word “value” in Lord Tenterden’s Act, see also Hoadly 
v. McLaine, 1834, in the present chapter, §7, infra; Watts v. Friend, 
1830, 10 B. & ©. 446; Mercier v. Campbell, 1907, 14 O.L.R. 639; Ben- 
jamin on Sale, 6th ed. 1920, pp. 220-224; Williston on Sales, 2nd ed. 
1924, vol. 1, pp. 110-111.] 


CLAY v. YATES. 


1836" 1 Bien & N. 73,156 IR. 1123, 108 R.R. 461; S.C., 25.LJy Ex. 
237. In the Exchequer. 


Declaration for goods sold and delivered, and work and labour 
and materials. Plea, never indebted. 

At the trial before Pollock C.B., at the London sittings, after last 
Hilary term, it appeared that the defendant applied to the plaintiff, 
a printer, to print a second edition of a treatise called “Military 
Tactics.” This edition was to contain a dedication to Sir William 
Napier. The plaintiff verbally agreed to find the paper and print 
500 copies for £4 10s. a sheet. At the time the plaintiff commenced 
printing the treatise the dedication was not written, but it was after- 
wards sent to him, and the type was set up without his having any 
knowledge of its contents. After the proof-sheets of the dedication 
had been revised by the defendant and returned to the plaintiff, he 
for the first time discovered that the dedication contained libellous 
matter, and he refused to complete the printing of it. The defendant 
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would not pay for the treatise without the dedication, whereupon the 
present action was brought to recover for printing the treatise. 

It was objected, on behalf of the defendant: first, that this was 
a contract for the sale of goods within the 17th section of the Statute 
of Frauds, 29 Car. 2, c. 3, as extended by 9 Geo. 4, c. 14, s. 7; 
secondly, that the contract was an entire one, viz., to print the 
treatise and the dedication, and that_the plaintiff having refused to 
print the dedication was not entitled to recover in respect of the 
treatise. The learned Judge left it to the jury to say: first, whether 
work and labour was the essence of the contract, and the materials 
merely ancillary; secondly, whether the dedication was libellous. 
The jury found both questions in the affirmative, whereupon a ver- 
dict was entered for the plaintiff, leave being reserved to the defend- 
ant to move to enter a verdict for him. 

Quain, in the present term, obtained a rule nisi accordingly, against 
which 

Montague Smith, and Hannen now showed cause. 

Quain, in support of the rule. 


PoLttock C.B. The rule must be discharged. The first question 
is, whether this is a contract for the sale of goods within the 17th 
section of the Statute of Frauds, and I am of opinion that it is 
properly a contract for work, labour, and materials. It appears from 
Chitty on Pleading (vol. i. p. 359; vol. ii. pp. 61, 62, 7th ed.), that 
a count for work, labour and materials may be resorted to by far- 
riers, medical men, and surveyors, and that such is the form in 
which they are in the habit of suing. Against the opinion of Bayley 
J., in Atkinson v. Bell, 8 B. & C. 277, we may set off the opinions 
of Maule J., and Erle J., in the case of Grafton v. Armitage, 2 C.B. 
336, and then we have to decide the point as if it were quite new 
and without authority. It may happen that part of the materials is 
found by the person for whom the work is done, and part by the 
person who does the work; for instance, the paper for printing may 
be found by the one party, while the ink is found by the printer. In 
such cases it seems to me that the true criterion is, whether work 
is the essence of the contract, or whether it is the materials supplied. 
My impression is, that in the case of a work of art, whether in gold, 
silver, marble, or plaster, where the application of skill and labour 
is of the highest description, and the material is of no importance 
as compared with the labour, the price may be recovered as work, 
labour and materials. No doubt it is a chattel that was bargained 
for, and, if delivered, might be recovered as goods sold and delivered; 
still it may also be recovered as work, labour, and materials. 'There- 
fore it appears to me that this is properly a contract for work, labour 
and materials. I am inclined to think that it is only where the 
bargain is for goods thereafiter to be made, and not where it is a 
mixed contract for work and materials to be found, that Lord Tent- 
erden’s Act, 9 Geo. 4, c. 14, applies; and the reason why no cases 
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on this subject are found in the books is, that before Lord Tenterden’s 
Act passed the Statute of Frauds did not apply to the case of goods 
not actually made, or fit for delivery. I think therefore that the 
objection does not arise. 


Then with respect to the other point, I entertain no doubt. I told 
the jury that if the plaintiff agreed to print the dedication and the 
treatise, and so undertook to print that which he knew to be libellous, 
and afterwards said that he would not print both; in such case he 
could not recover. I think his right to recover rests entirely on this 
ground, that he had been furnished with the treatise without the 
dedication. The dedication was afterwards sent, but he had no op- 
portunity of reading it until after it was printed; he then discovered 
that it was libellous, and refused to permit the defendant to have it. 
I think that if a contract is bona fide entered into by a printer to 
print a work consisting of two parts, and at the time he enters into 
the contract he has no means of knowing that one part is unlawful, 
and he executes both, but afterwards suppresses that which is un- 
lawful, there is an implied undertaking on the part of the person 
employing him to pay for so much of the work as is lawful. For 
these reasons I think that the rule ought to be discharged. 


Martin B. I am of the same opinion. There are three matters 
of charge well known to the law, viz., for labour simply, for labour 
and materials, and for goods sold and delivered. Now every case 
must be judged by itself; and what is the present case? The de- 
fendant, having a manuscript, takes it to a printer to print for him. 
Then what does he intend shall be done? He intends that the printer 
shall use his type, shall set it up in a frame and impress it on paper, 
that the paper shall be submitted to the author, that the author hay- 
ing corrected it shall send it back to the printer, who shall again 
exercise labour and make it into a complete thing in the shape of 
a book. That being so, I think that the plaintiff was employed to 
do work and labour, and supply materials, and for that he is entitled 
to be paid. It seems to me that the true criterion is this: Suppose 
there was no contract as to payment, and the printer brought an 
action to recover what he was by law entitled to receive, would that 
be the value of the book as a book? I apprehend not; for the book 
might not be worth half the value of the paper on which it was 
printed,- but he would be entitled to recover for his work, labour, 
and materials supplied; therefore this is in strictness work, labour, 
and materials done and provided by the plaintiff for the defendant. 
In the case of Bensley v. Bignold, 5 B. & Ald. 335, where the defence 
was that the printer had not affixed his name to the book as required 
by the 39 Geo. 3, c. 79, s. 27, it was treated by Abbott C.J., Bayley 
J. and Holroyd J. as a contract for work, labour, and materials; and 
concurring in opinion with them, I do not think it profitable to go into 
an examination of the other cases. 


6 Clay v. Yates. [cHaAP. I. 


With respect to the other point, I agree that as soon as a printer 
discovers the obiectionable nature of the work which he is employed 
to print, he ought to stop, and that he would not be entitled to re- 
cover for work done after he made the discovery. But I cannot doubt 
that in this case, although the contract has never been performed, yet 
as the work was commenced on the retainer of the defendant, and 
in ignorance that part of it was unlawful, a duty arises to pay the 
plaintiff for that part which he has performed. It is like one of 
those transactions where a person accepts goods not made according 
to contract, in which case the law implies a promise to pay for them; 
though perhaps the better expression would be, “a duty arises to pay 
for them,” for the true ground of the right to recover is, that such 
a state of circumstances has arisen that in point of law there is a 
duty to pay. 


{Alderson B. concurred. Bramwell B., not having heard the whole 
of the argument, did not express a decided opinion, but was inclined 
to think that the plaintiff was entitled to recover.] 

Rule discharged. . 


{In Atkinson vy. Bell, 1828, in chapter II, §3(c), infra (referred 
to in the foregoing case and in Lee v. Griffin, infra), Bayley J. ex- 
pressed the opinion that an action for work and labour could not 
be maintained by a person employed “to work up his own materials 
in, making a chattel.” In Grafton v. Armitage, 1845, it was held 
that where A was employed by B to devise a method of curving 
metal tubing for the purpose of manufacturing life-buoys, of which 
B was patentee, A might recover compensation for the labour and 
skill and also the value of the materials used by him in the course 
of the work, under a count for work and labour and materials.] 


LEE v. GRIFFIN. 


186ifel Br Ges. 272, S121F WR. 716) a4 Ren bb bese So Omen IQ abe 
252, 23 R.C, 191. In the Queen’s Bench. 


Declaration against the defendant, as the executor of one Frances 
P., for goods bargained and sold, goods sold and delivered, and for 
work and labour done and materials provided by the plaintiff as a 
surgeon dentist for the said Frances P. 

Plea, That the said Frances P. never was indebted as alleged, 

The action was brought to recover the sum of £21 for two sets 
of artificial teeth ordered by the deceased. 

At the trial, before Crompton J., at the sittings for Middlesex after 
Michaelmas term, 1860, it was proved by the plaintiff that he had, 
in pursuance of an order from the deceased, prepared a model of 
her mouth, and made two sets of artificial teeth; as soon as they 
were ready he wrote a letter to the deceased, requesting her to ap- 
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point a day when he could see her for the purpose of fitting them. 
To this communication the deceased replied as follows: 

My dear Sir:—I regret, after your kind effort to oblige me, my 
health will prevent my taking advantage of the early day. I fear I 
may not be able for some days. 

Yours, &c¢., Frances P. 

Shortly after writing the above letter Frances P. died. On these 
facts the defendant’s counsel contended that the plaintiff ought to 
be nonsuited, on the ground that there was no evidence of a delivery 
and acceptance of the goods by the deceased, nor any memorandum 
in writing of a contract within the meaning of the 17th section of the 
Statute of Frauds, 29 Car. 2, c. 3, and the learned judge was of 
that opinion. The plaintiffs’ counsel then contended that, on the 
authority of Clay v. Yates, 1 H. & N. 78, the plaintiff could recover 
in the action on the count for work and labour done, and materials 
provided. The learned judge declined to nonsuit, and directed a ver: 
dict for the amount claimed to be entered for the plaintiff, with leave 
to the defendant to move to enter a nonsuit or verdict. 

In Hilary Term following, a rule nisi having been obtained ac- 
cordingly, 

Patchett now showed cause. 

Griffits, in support of the rule, was not called upon to argue. 


Crompton J. I think that this rule ought to be made absolute. 
On the second point I am of the same opinion as I was at the trial. 
There is not any sufficient memorandum in writing of a contract to 
satisfy the Statute of Frauds. The case decided in the House of 
Lords, to which reference has been made during the argument, is 
clearly distinguishable. That case only decided that if a document, 
which is silent as to the particulars of a contract, refers to another 
document which contains such particulars, parol evidence is admis- 
sible for the purpose of showing what document is referred to. As- 
suming, in this case, that the two documents were sufficiently con- 
nected, still there would not be any sufficient evidence of the contract. 
The contract in question was to deliver some particular teeth to be 
made in a particular way, but these letters do not refer to any par- 
ticular bargain, nor in any manner disclose its terms. 

The main question which arose at the trial was, whether the con- 
tract in the second count could be treated as one for work and labour, 
or whether it was a contract for goods sold and delivered. The dis- 
tinction between fhese two causes of action is sometimes very 
fine; but where the contract is for a chattel to be made and 
delivered, it clearly is a contract for the sale of goods. There are 
some cases in which the supply of the materials is ancillary to the 
contract, as in the case of a printer supplying the paper on which 
a book is printed. In such a case an action might perhaps be 
brought for work and labour done and materials provided, as it could 
hardly be said that the subject-matter of the contract was for the 
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sale of a chattel; perhaps it is more in the nature of a contract 
merely to exercise skill and labour. Clay v. Yates turned on its 
own peculiar circumstances. I entertain some doubt as to the cor- 
rectness of that decision; but I certainly do not agree to the proposi- 
tion that the value of the skill and labour, as compared to that of 
the material supplied, is a criterion by which to decide whether 
the contract be for work and labour, or for the sale of the chattel. 
Here, however, the subject-matter of>the contract was the supply 
of goods. The case bears a, strong resemblance to that of a tailor 
supplying a coat, the measurement of the mouth and fitting of the 
teeth being analogous to the measurement and fitting of the garment. 


Hux J. I am of the same opinion. I think that the decision in 
Clay v. Yates is perfectly right. That was not a case in which a 
party ordered a chattel of another which was afterwards to be made 
and delivered, but a case in which the subject-matter of the contract 
was the exercise of skill and labour. Wherever a contract is entered 
into for the manufacture of a chattel, there the subject-matter of 
the contract is the sale and delivery of the chattel, and the party 
supplying it cannot recover for work and labour. Atkinson v. Bell, 
8 B. & C. 277, is, in my opinion, good law, with the exception of 
the dictum of Bayley J., which is repudiated by Maule J. in Grafton 
v, Armitage, 2 C.B. 336, where he says: “In order to sustain a count 
for work and labour, it is not necessary that the work and labour 
should be performed upon materials that are the property of the 
[employer].” And Tindal C.J., in his judgment in the same case, p. 
340, points out that in the application of the observations of Bayley 
J., regard must be had to the particular facts of the case. In every 
other respect, therefore, the case of Atkinson v. Bell is law. I think 
that these authorities are a complete answer to the point taken at 
the trial on behalf of the plaintiff, 

When, however, the facts of this case are looked at, I cannot see 
how, wholly irrespective of the question arising under the Statute 
of Frauds, this action can be maintained. The contract entered into 
by the plaintiff with the deceased was to supply two sets of teeth, 
which were to be made for her and fitted to her mouth, and then to 
be paid for. Through no default on her part, she having died, they 
never were fitted; no action can therefore be brought by the plaintiff. 


BLacksuRN J. On the second point, I am of opinion that the letter 
is not a sufficient memorandum in writing to take the case out of 
the Statute of Frauds. 

On the other point, the question is whether the contract was one 
for the sale of goods or for work and labour. I think that in all 
cases, in order to ascertain whether the action ought to be brought 
for goods sold and delivered, or for work and labour done and mater- 
ials provided, we must look at the particular contract entered into 
between the parties. If the contract be such that, when carried out, 
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it would result in the sale of a chattel, the party cannot sue for 
work and labour; but if the result of the contract is that the party 
has done work and labour which ends in nothing that can become 
the subject of a sale, the party cannot sue for goods sold and de- 
livered. The case of an attorney employed to prepare a deed is an 
illustration of this latter proposition. It cannot be said that the 
paper and ink that he uses in the preparation of the deed are goods 
sold and delivered. The case of a printer printing a book would 
most probably fall within the same category. In Atkinson v. Bell the 
contract, if carried out, would have resulted in the sale of chattel. 
In Grafton v. Armitage, Tindal C.J. lays down this very principle. He 
draws a distinction between the case of Atkinson v. Bell and that 
before him. ‘The reason he gives is that, in the former case, ‘the 
substance of the contract was goods to be sold and delivered by the 
one party to the other;” in the latter, ‘there never was any intention 
to make anything that could properly become the subject of an action 
for goods sold and delivered.” I think that distinction reconciles 
those two cases, and the decision of Clay v. Yates is not inconsistent 
with them, In the present case the contract was to deliver a thing 
which, when completed, would have resulted in the sale of a chattel; 
in other words, the substance of the contract was goods sold and 
delivered. I do not think that the test to apply to these two cases 
is whether the value of the work exceeds that of the materials used 
in its execution; for, if a sculptor were employed to execute a work 
of art, greatly as his skill and labour, supposing it to be of the 
highest description, might exceed the value of the marble on which 
he worked, the contract would, in my opinion, nevertheless be a 
contract for the sale of a chattel. 

Rule absolute. 


CANADA BANK NOTE ENGRAVING AND PRINTING CO. 
v. TORONTO RAILWAY CO. 


1895, 22 O.A.R. 462. In the Court of Appeal for Ontario. 


This was an appeal by the plaintiffs from the judgment of 
Armour C.J. 

The plaintiffs carried on business as engravers and lithographers 
at the City of Montreal and brought the action to recover the sum 
of $1,779, the price of certain bonds and coupons printed by them for 
the defendants, in a special form and with special wording, upon 
paper purchased by the plaintiffs. The defendants refused to accept 
the bonds on the ground that they were not in proper form, and 
this action was thereupon brought, in which, among other defences, 
the defendants pleaded the Statute of Frauds, and it is only as to 
the question of the application of the statute to a contract of this 
kind that a report of the case is necessary. The action was by con- 
sent referred to a referee, who found in the plaintiffs’ favour, but 
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his report was set aside by Armour C.J., and the action was dis- 
missed with costs. 
The plaintiffs appealed to the Court of Appeal. 


[Hagarty C.J.O. held upon the facts that there was a good defence 
apart from the statute, either because the bonds did not comply with 
the contract or because there was no consensus ad idem. Burton 
J.A. concurred in dismissing the appeal, upon the ground that the case 
fell within s. 17 of the Statute of Frauds and that the statute had 
not been complied with.] 


Oster J.A. If the bargain in this case be within the Statute of 
Frauds as a bargain for the sale of goods above the value of $40, 
and therefore to be evidenced by a written note or memorandum there- 
of, I see no reason to differ from the learned Chief Justice in the 
Court below. In that case the letters only which passed between the 
parties can be looked at, and from them I am unable to gather that 
the parties ever were ad idem. 

There is, however, evidence which the referee believed and on 
which he expressly found, that an oral agreement was entered into 
by the defendants through their president with the plaintiffs. For 
myself I should be prepared to accept that finding as supported by 
the evidence, and if the Statute of Frauds is not applicable to that 
agreement the plaintiffs should recover, I assent to the proposition 
that the agreement is one relating to the sale of goods within the 
statute with much doubt and hesitation. It bears much more the 
aspect of a contract respecting work, and labour and materials, and 
but for the concurrent opinions of the other members of the Court 
and of the trial Judge I think I should have so held. In what re- 
spect do these bond forms, the subject of this suit, differ from the 
case of a deed prepared by a solicitor? In both the paper and the 
ink employed in producing the form are furnished by the producer, 
whose mental skill and knowledge or manual dexterity bring about 
the result. In both the thing produced is worthless as a chattel— 
a mere combination of ink and paper—one to be created into a com- 
mercial security and the other to become a conveyance, by execution 
by the parties for whom they are prepared. Yet in the case of the 
deed it seems to be conceded, as in the case of a printer printing 
a book it has been decided, that the substance of the contract is 
work and labour and not the sale of a chattel. In the case of a 
tailor supplying a coat, a dentist making a set of artificial teeth, a 
sculptor executing a work of art on material supplied by himself, 
it is easy to understand that the contract may be regarded as a 
sale of goods, because the thing made, whether statue, picture, en- 
graving or photograph, is complete, and a chattel, capable, as a fin- 
ished thing, of sale and use, and not necessarily to or by the person 
for whom it was at first designed.. The passage in Lord Blackburn’s 
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judgment in Lee v. Griffin, 1 B. & S. 272, at p. 277, points out the 
distinction: “If the contract be such that, when carried out, it would 
result in the sale of a chattel, the party cannot sue for work and 
labour; but, if the result of the contract is that the party has done 
work and labour which ends in nothing that can become the subject 
of a sdle, the party cannot sue for goods sold and delivered.” Then 
he illustrates the latter proposition by the case of the attorney pre- 
paring a deed and the printer printing a book. Why does it not 
cover the case of the bond form also? How in that case more than 
in the others can it be said that there ever was any intention to 
make anything that could properly become the subject of an action 
for goods sold and delivered? When these forms were completed 
were they the absolute property of the producers? Could they have 
disposed of them—blank forms of defendants’ obligations—to any or 
everybody they pleased? Would not any attempt of that kind have 
been restrained? See article in 1 Law Quarterly Review, p. 9, note. 
If so, it is very difficult to see that the thing so produced was in- 
tended to be or could be the subject of a sale to any one. The rela 
tion in which the parties stood towards each other is, I should have 
thought, more accurately described as that of employer and employed 
rather than vendor and purchaser. Therefore, while I do not abso- 
lutely dissent from the view which I understand is taken by the 
other members of the Court on this point, I concur with reluctance 
and great hesitation in dismissing the appeal. 


Mactennan J.A. The first question is, whether the present is a 
case of contract for the sale of goods within the Statute of Frauds; 
or rather Lord Tenterden’s Act, and, therefore, within the Statute 
of Frauds; or a contract for work, labour and materials, which is 
not within that Act. The cases on the subject exhibit great variety 
of opinions expressed by eminent Judges. The case of Lee v. Griffin, 
1B. & S. 272, however, seems now to be accepted as correct, and as 
indicating as nearly as can be done the principle governing such 
cases. That was an action by a dentist for work and labour and 
materials in making and fitting a set of artificial teeth for the de- 
fendant’s testatrix, and it was held that the contract was for a sale 
of goods within the Statute. In Clay v. Yates, 1 H. & N. 73, Pol- 
lock C.B., and Alderson and Martin BB. expressed the opinion that 
in the case of a work of art, such as a statue or a portrait, in which 
the work of the artist was worth a great sum compared with the value 
of the marble or the canvas, the contract might be regarded as one 
for work and labour. . 

In Lee v. Griffin, that was dissented from, and Blackburn J. said: 
“If a sculptor were employed to execute a work of art, greatly as 
his skill and labour might exceed the value of the marble, the con- 
tract would, nevertheless, be a contract for the sale of a chattel.” 
This ruling was applied to the case of a contract for the painting 
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of a picture, between an artist and a picture dealer, by Mathew J. 
in Isaacs v. Hardy, 1 Cab. & El. 287. I am unable to distinguish tne 
present case from that of a statue or a painting; or from that of a 
photograph or engraving, which must be governed by the same con- 
siderations. Here was a contract for the manufacture and delivery 
of a chattel of a certain description, intended to serve a certain pur- 
pose. It does not seem to be material that when completed it might 
not be of much or any value in the market, or to any one else than 
the person ordering it. The same was evidently the case in Lee 
v. Griffin, for a set of teeth made for one person would be of no use 
to another. 

Upon the whole I think the law is correctly expressed by Benja- 
min (4th ed, p. 105), as the result of the decision in Lee v. Griffin, 
“that if the contract is intended to result in transferring for a price 
from B. to A., a chattel in which A. had no previous property, it is 
a contract for the sale of a chattel, and unless that be the case there 
can be no sale.” 

I therefore think this case is within the Statute of Frauds. 

The next question is, whether there is a sufficient note or memor- 
andum in writing, and after the most careful consideration I think, 
there is not. I feel also bound to say that if I had come to the 
conclusion that the case was one of work, labour and materials, I 
do not think the plaintiffs fulfilled the terms of the only bargain 
which the defendants could upon the evidence be held to have made 
with them. 

I am therefore of opinion that the appeal should be dismissed. 


Appeal dismissed. 


[As to the distinction between a contract for the sale of goods 
and a contract for work and labour, see also Wolfenden vy. Wilson, 
1873, 33 U.C.R. 442 (tomb-stone); Sterling Engine Works v. Red Deer 
Lumber Co., 1920, 30 Man. R. 345, 51 D.L.R. 509, [1920] 2 W.W.R. 194 
(chattel to be affixed to land); Benjamin on Sale, 6th ed. 1920, pp. 
177-192. ] 


[The Uniform Sales Act, widely adopted in the United States, con- 
tains the following provision: 

“4. (1) A contract to sell or a sale of any goods or choses in 
action of the value of five hundred dollars or upwards shall not 
be enforceable by action unless the buyer shall accept part of the 
goods or choses in action so contracted to be sold or sold, and ac- 
tually receive the same, or give something in earnest to bind the 
contract, or in part payment, or unless some note or memorandum 
in writing of the contract or sale be signed by the party to be 
charged or his agent in that behalf. 

(2) The provisions of this section apply to every such contract 
or sale, notwithstanding that the goods may be intended to be deliv- 
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ered at some future time, or may not at the time of such contract 
or sale be actually made, procured or provided, or fit or ready for 
delivery, or some act may be requisite for the making or completing 
thereof, or rendering the same fit for delivery; but if the goods are 
to be manufactured by the seller especially [sic—specially?] for the 
buyer and are not suitable for sale to others in the ordinary course 
of the seller’s business, the provisions of this section shall not apply. 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer, either before or after delivery of the goods, 
expresses by. words or conduct his assent to becoming the owner of 
those specific goods.” 

The later qualifying part of sub-s. 2, relevant to the present sub- 
ject, is intended to reproduce the rule known as the Massachusetts 
Tule, which was first laid down by Shaw C.J. in Mixer v. Howarth, 
1838, 21 Pick. 205, which Williston thinks is as good a practical rule 
as, though less logical than, the English rule stated in Lee v. Griffin: 
Williston on Sales, 2nd ed. 1924, vol. 1, pp. 90-92.] 


§2. Subject matter of the contract of sale. 


(a) “Goods, wares and merchandise” under the Statute of Frauds, 
and “goods” under the Sale of Goods Act. 


LAVERY v. PURSELL. 


1888, 39 Ch. D. 508; S.C., 57 LJ. Ch. 570. In the High Court of 
Justice. < 


Action for an injunction and for specific performance of an agree- 
ment whereby the defendant agreed to sell to the plaintiff the build- 
ing materials of a house, possession to be given to the plaintiff for 
the purpose only of taking down and removing the materials, the 
materials to be taken down and cleared off the ground on or before 
a certain date, after which date any materials then not cleared should 
be deemed a trespass and become forfeited, and the plaintiff’s right 
of access to the ground should absolutely cease, and the pulling down 
and removal of the materials to be done under the direction of 
the defendant’s architect. In the alternative the plaintiff claimed 
damages. Counsel for the plaintiff submitted that the case fell within 
s. 17, not s. 4, of the Statute of Frauds, and that although there was 
not a sufficient note or memorandum in writing, the plaintiff was 
entitled to succeed on the ground of acceptance and receipt of part 
of the goods or of part payment. 


Cuirtry J. What is this contract? On the one side it is said to 
be a contract merely for the sale of bricks and mortar and stone 
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and building materials; on the other side that it is the sale of a 
standing house, but a standing house which is not to be retained 
as a standing house by the purchaser, but one which, standing at 
the time, is to be pulled down. Quite apart from authority, it would 
strike any lawyer, first of all, that the house, which is standing on 
the land, is a tenement or hereditament. I see no escape from it. 
This house happens to be a very large and important house, and it 
does seem strange at first sight that the Legislature should protect 
me if I sell my house as a thing standing and not to be taken away, 
and should require that there should be a note or memorandum of 
that contract: but that if I sell my house which is now standing, 
and which is to be pulled down over my head by somebody else, 
that that should be considered a less important contract, and that 
no writing should be required. The thing sold, as it stands at the 
moment, is a hereditament. It is said that there is no interest in 
a hereditament, but then that is answered, if I am right, in saying 
that the standing house is a hereditament. Then it is said that 
there is no interest in the soil. That is true in this sense, and in 
this sense only, that there is no permanent interest. But in this 
contract, and in fact in every contract of this kind, there must be, 
and is here, a right to go in and hold for the purpose of pulling down; 
and that again seems to be an interest in the hereditament or tene- 
ment. I am now speaking quite apart from decision. How can this 
question be answered, taking the language of the 4th section except 
that this is a contract concerning a hereditament? 

Then it is said that there is a distinction, and that the intention 
of the parties was to treat the house as a chattel and so bring it 
within the 17th section. I can understand that, without any diffi- 
culty, where the owner of the house is to pull his own house down; 
but I have the greatest difficuity in following the argument where the 
purchaser is to pull the house down. Indeed there is, as it appears 
to me, under this contract, first, a contract concerning a heredita- 
ment, and, from the very nature of the thing and the time which 
must be occupied in pulling down, these materials (from the 11th of 
November to the 11th of January upon the contract, and which upon 
the evidence is about a reasonable time for so doing), accompanied, 
as it seems to me, with an interest in the way of licence or posses- 
sion, which again brings it within the scope of the words of the 4th 
section, The contract itself speaks, as I have already said, in the 
second clause, of possession; and that is the language the parties 
have used. Of course on reading the whole contract, I might see 
that it is not possession simply in point of law, but something less; 
but on reading this contract I think possession expresses what the 
parties meant—namely, it is to be possession, although it is for a 
limited purpose: it is possession for the purpose of taking down and 
removing the materials. The vendor seems to consider himself, ac- 
cording to these terms, to be out of possession, because by the 12th 
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condition he reserved a right of access. It is not necessary to go 
very minutely into this point, but I think that the contract does 
purport to confer on the purchaser the right to be there for the pur- 
pose of taking down and removing the materials, and does give him 
either a complete or a qualified possession; but still a possession of 
the soil itseli—of the land, tenements and hereditaments; certainly 
of the whole of the house. That being so, if the question was free 
from authority, I should have thought that this case fell within the 
statute. Of course I am not forgetting the mode in which the prop- 
erty is sold. It is sold as building materials, and if the intention 
of the parties prevailed it might mean that it is sold as a chattel, 
but the point still is that it is not a chattel at the time of the sale; 
and the Statute of Frauds, so far as I can see, does not enable par- 
ties to say, ‘“‘We will agree to treat this thing as a chattel,’ when 
in point of law it is a hereditament. 

Now the authority upon which the plaintiff relied is Marshall v. 
Green, 1875, 1 C.P.D. 35. In that case the subject-matter of the con- 
tract was standing trees, fit to be cut as timber. The intention of 
the parties unquestionably was to sell and buy as timber. ‘There 
was no stipulation there in regard to possession, but it was a part 
of the terms of the contract that the purchaser should cut, and of 
course part of the terms of the contract that he should enter for that 
purpose. On the facts it appeared that six trees had been cut down 
by the defendant, who was sued for the wrongful acts of cutting 
down the trees. The substantial question was whether the defendant 
was a trespasser and wrongdoer in cutting the trees, and that de- 
pended upon whether he had an enforceable contract to cut the trees. 
He had cut six trees, and then a notice was given to him by the owner 
of the trees to cut no more. After that he entered and still cut, 
and the question was as to his liability in respect of those trees. Sir 
Arthur Watson in arguing this case spoke of a revocable licence, but 
the Common Pleas Division appeared to consider that this was not 
a revocable licence, because they held that he was justified in cut- 
ting the trees notwithstanding the notice. Then the trees being 
standing trees to be cut by the purchaser, the Court held that it was 
not within the 4th section. Of course I. am bound by the decision it- 
self, and I am’ bound by any principle of law that is necessary to the 
decision, but I am not bound by the decision beyond that. Now the 
Court appears to have considered that there was no interest in the 
land. I agree that it was a point, if I may say so with great respect, 
that required a good deal of attention, whether a standing tree is a 
chattel or can be madé by any acts of the parties a chattel. It is a 
hereditament at the time when the contract is made. It is just as 
much a hereditament in point of law as a house which is standing 
on the land and just as much so as the mines which are underneath. 
I only speak now as a real property lawyer. I am bound of course 
by the English law to say that a tree is not a chattel. Indeed if a 
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man were indicted for larceny of a tree the indictment would be 
quashed. I feel a little difficulty in following that reasoning, which, 
for the purposes of sec, 4, through the intention of the parties, changes 
the nature of the property from realty to personalty, but I make these 
observations merely for the purpose of endeavouring to get at the 
principle on which the decision turns and not for the purpose of mak- 
ing any unnecessary comments on what was said. The Lord Chief 
Justice says, and I thoroughly agree with him, that it is difficult, if 
not impossible, to reconcile all the authorities in these matters. He 
mentions the cases which referred to the fructus naturales and the 
fructus industriales, which have no doubt given rise to a considerable 
difference of opinion, and he quotes the well-known passage in Wil- 
liams’ Saunders, vol. i. p. 395 (Duppa v. Mayo), where it was said 
that where the parties agree that the thing sold shall be immediately 
withdrawn from the land, the land is to be considered as a mere 
warehouse of the thing sold, the contract is for goods. I pause for 
one moment to say that I am always myself afraid in dealing with 
propositions of law to use metaphors, They are very often very con- 
venient, but if pressed too far they often lead to erroneous conclu- 
sions. Taking this statement, could the land in the case before me 
be considered as the warehouse for the building? Why certainly not. 
Such a contention as that, on the mere statement of it, would be one 
which could not be permitted in a Court of Justice. I say that 
merely to follow the reasoning, but when the case is examined as a 
whole it will be seen that the judgment turned upon this, that they con- 
sidered that as the trees were to be cut down as soon as possible, and 
were almost immediately cut down, the thing sold was a chattel. A point 
_ Was taken with reference to the statement by Lord Justice Brett, 1 
C.P.D, 42: “With respect to the first point, when the subject-matter of the 
contract is something affixed to land, the question is whether the 
contract is intended to be for the purchase of the thing affixed only, 
or of an interest in the land as well as the thing affixed.” I think 
upon that, that the Lord Justice did not intend to draw any such 
distinction as to the word commented upon—that the tree was affixed 
or was a fixture. I can see nothing in the argument founded on that 
proposition. The true basis of his judgment is, I think, to be found 
in the same page, where he says: “the contract is not for an interest 
in the land, but relates solely to the thing sold itself.” 

Though that case may be open hereafter to further consideration, 
of course I cannot reconsider it, nor can I differ from it. It is evi- 
dent that if that view is right, which I will assume it to be, a line 
must be drawn somewhere, because, if this principle were carried 
to the full extent, there being no distinction between the timber on 
the land in point of law and the mines, then it would have to be 
said, following out what the plaintiff says was the principle of this 
decision, that a contract for all the coal or minerals under a man’s 
land, with a licence to enter and. get it, is not within sec. 4. Some 
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explanation why that should be was attempted to be given by plain- 
tiff’s counsel, but without success. The answer perhaps is, that 
Courts of Justice ought not to be puzzled by such old scholastic ques- 
tions as to where a horse’s tail begins and where it ceases. You 
are obliged to say, “This is a horse’s tail,” at some time. What I 
say is that I must draw the line at this case, because on the facts 
it is quite different, or materially different, from Marshall vy. Green, 
1 C.P.D. 35, and I leave that case as it stands on its own footing, 
and must hold that this case comes within the 4th section. 


[Chitty J. then discussed the alternative argument that if the 
case fell within s. 4 of the Statute of Frauds, the plaintiff was en- 
titled to succeed on the ground of part performance, and held that 
the plaintiff was not entitled to specific performance or damages. See 
Smith and Read’s Cases on Equity.] 

Judgment accordingly. 


[The whole of the relevant passage of the judgment of Brett J. 
(as he then was) in Marshall y. Green, 1875, 1 C.P.D. 35, at pp. 41-2, 
of which Chitty J. quotes two sentences in Lavery v. Pursell, is as 
follows: “This is an action by the plaintiff for injury to his rever- 
sion in certain property by reason of the defendant’s having cut down 
and carried away certain timber-trees, It is admitted that there is 
no injury to the reversion if the trees in question were the defend- 
ant’s by virtue of a contract which he could enforce. The first ques- 
tion is, whether this contract was within the 4th section of the Stat- 
ute of Frauds, and therefore ought to have been in writing; and the 
second is, whether, if it was not, there was sufficient evidence of an 
acceptance and receipt of a part of the goods under the 17th section. 

With respect to the first point, when the subject-matter of the con- 
* tract is something affixed to the land, the question is whether the 
contract is intended to be for the purchase of the thing affixed only, 
or of an interest in the land as well as the thing affixed. In the 
former case the contract is not within the 4th section. Certain tests 
have been judicially agreed on with regard to this question, many, 
if not all, of which are contained in the note to Duppa v. Mayo, in 
the last edition of Williams’ Saunders, which has the authority of 
that profound lawyer, the late Sir H. V. Williams. That note gives 
certain tests as applicable to particular cases. Where the subject- 
matter of the contract is growing in the land at the time of the 
sale, then if by the contract the thing sold is to be delivered at once 
by the seller the case is not within the section, Another case is 
where, although the thing may have to remain in the ground some 
time, it is to be delivered by the seller finally, and the purchaser is 
to have nothing to do with it until it is severed, and that case also 
ig not within the section, Then there comes the class of cases where 
the purchaser is to take the thing away himself. In such a case 
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where the things are fructus industriales, then, although they are 
still to derive benefit from the land after the sale in order to be- 
come fit for delivery, nevertheless it is merely a sale of goods, and 
not within the section, If they are not fructus industriales, then 
the question seems to be whether it can be gathered from the con- 
tract that they are intended to remain in the land for the advantage 
of the purchaser, and are to derive ‘benefit from so remaining; then 
part of the subject-matter of the contract is the interest in land, 
and the case is within the section. But if the thing, not being 
fructus industriales, is to be delivered immediately, whether the seller 
is to deliver it or the buyer is to enter and take it himself, then 
the buyer is to derive no benefit from the land, and consequently the 
contract is not for an interest in the land, but relates solely to the 
thing sold itself. Here the trees were timber-trees, and the pur- 
chaser was to take them immediately; therefore, applying the test 
last mentioned, the contract was not within the 4th section.” The 
older cases are reviewed in Evans vy. Roberts, 1826, 5 B. & C. 829; 
see also Smith v. Surman, 1829, 9 B. & C. 561, 23 R.C. 230; 2 Cana- 
dian Bar Review, November 1924, pp. 539-542 (Russell J.); Stephen- 
son v. Thompson, [1924] 2 KB. 240.] 


HANDY v. CARRUTHERS. 
1894, 25 O.R. 279. In the High Court of Justice for Ontario. 


STREET J. The plaintiff sought to recover damages from the de- 
fendants for cutting timber upon a parcel of land owned by him 
in the township of Vespra, under the following circumstances. 

In the fall of the year 1890, the plaintiff sold to the defendants 
by parol the timber upon the land in question, the consideration being 
a horse then delivered by the defendants to the plaintiff of the 
value of about thirty dollars. In the negotiations it was at. first 
stipulated that the timber should be removed within three years, 
but upon the defendants stating that they might be prevented by other 
engagements from removing it within that time, it was agreed that 
they should have such further time as should be necessary for the 
purpose, 

At the expiration of the three years the defendants continued to 
cut and remove the timber and the plaintiff notified them not to 
do so. His contention was that he had only sold them the right to 
cut during a period of three years which had expired. The dispute 
upon this point and the question of damages were the matters to 
which the evidence at the trial was directed. I found in favour of 
the defendanfs’ contention at the conclusion of the evidence and 
reserved the questions of law and the amount of damages for further 
consideration, 


Upon the question as to whether this sale is to be treated as a 
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sale of an interest in land or a sale of chattels, the authorities are 
in a most unsatisfactory condition. The current of the later cases 
seems to have set towards a return to the general rule, so far as 
possible, that a contract for the sale of growing timber which is 
not to be severed immediately is a contract for the sale of an in- 
terest in land: Summers vy. Cook, 28 Gr. 179; McNeill v. Haines, 17 
O.R. 479; Lavery v. Pursell, 39 Ch. D. 508. 

It is extremely difficult to say upon what principle it can be 
said that a sale of trees to be severed in two years is a sale of 
chattels, while a sale of trees to be severed in ten years is a sale 
of an interest in land. Following the cases above cited from our 
own Courts I think that the parol sale here intended was a sale of 
an interest in land; that is to say, a parol sale of timber with a 
parol licence to enter upon the land for the purpose of cutting and 
removing the trees. 

The defendants have justified what would otherwise be a trespass 
by setting up the plaintiff’s licence to do what they did; but the 
licence was revoked by notice and the defendants continued to enter 
upon the land and cut and remove timber from it. 

The question to be determined is whether the licence having been 
given for a valuable consideration and not having expired was re- 
vocable by the plaintiff, 

At law this would be the case even though the licence were for 
a valuable consideration, unless the licence were coupled with an 
interest: Wood v. Leadbitter, 13 M. & W. 838: but I think the making 
of the agreement for the sale of the timber with the licence to enter 
and remove it, founded upon a valuable consideration, may be shewn 
as an answer to the plaintiff’s claim, and that the objection founded 
upon the Statute of Frauds is met by shewing the part performance. 

If the plaintiff here instead of suing for the timber cut ‘after 
the attempted revocation of the licence had sued for the value of all 
the timber cut during the whole period, the defendants would clearly, 
I think, have been entitled to shew, notwithstanding the Statute of 
Frauds, the existence of the parol agreement under which they had 
acted; and that agreement thus let in would have shewn a complete 
answer to the plaintiff’s claim and not merely an answer to a part 
of it: in the same way being sued for what he has cut since the at- 
tempted revocation, I think he may shew the existence of an agree- 
ment for a valuable consideration under which he was entitled to 
do what is charged as a trespass, and under which no right of revo- 
cation existed, See McManus y. Cooke, 35 Ch. D. 681, 692. 

I am of opinion, therefore, that the action should be dismissed 
with costs. 


Action dismissed. 
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MORGAN v. RUSSELL & SONS. 


[1909] 1 K.B. 357; S.C., 78 L.J.K.B. 187. In the High Court of Justice. 


Action by the vendor against the purchasers to recover the price 
of certain slag and cinders sold by him to them. Counterclaim for 
damages for default in delivering Or giving access to part of the 
slag and cinders sold. 

The vendor was lessee of certain land part of which was composed 
of slag and cinders. On adjoining lands occupied by other persons 
were two disused cinder-tips. The vendor had obtained from these 
persons licences to remove from the tips slag and cinders adhering 
to and forming parts of their lands. He then agreed with the pur- 
. chasers to sell to them all the slag and cinders on the demised prem- 
ises and from the tips on the lands adjoining, or so much thereof 
as the purchasers should desire to remove, and for that purpose to 
give the purchasers access to the demised premises and the cinder- 
tips on the adjoining lands. After certain slag and cinders had been 
removed by the purchasers and sold at a profit the lessor and licen- 
sors of the vendor intervened and prevented the further removal of 
slag or cinders by the purchasers. 

In a County Court judgment was given in favour of the plaintiff 
(vendor) on the claim and the counterclaim was dismissed. The de- 
fendants (purchasers) appealed from the judgment dismissing the 
counterclaim, 


Lorp ALVERSTONE C.J..... The learned Judge has found, and we 
have no power to interfere with that finding, that the cinders and 
slag had become part of the ground or soil itself, and were not de- 
finite or detached heaps resting, so to speak, upon the ground. The 
learned Judge considered that under these circumstances the default, 
if any, in the carrying out of the agreement arose from a defect in 
the respondent’s title, and therefore, upon the principle of Bain v. 
Fothergill, L.R. 7 HL. 158, the appellants were not entitled to re- 
cover damages for the loss of their bargain. The case for the ap- 
pellants was rested upon two grounds: it was first said that this 
was a contract for the sale of goods within gs. 62 of the Sale of Goods 
Act, 1898, and therefore the ordinary rule of damages applies; and 
secondly that, even assuming that the cinders and slag were not 
goods, the principle of Bain vy. Fothergill would not apply, and the 
appellants were entitled to general damages. I am clearly of opin- 
ion that this was not a contract for the sale of goods. The respond- 
ent Morgan did not contract to sell any definite quantity of mineral, 
nor was it a contract for the sale of a heap of earth which could be 
said to be a separate thing. In my view the contract was a con- 
tract to give free access to certain tips for the purpose of removing 
cinders and slag which formed part of the soil at the price of 2s, 3d. 
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per ton, to include the value of the slag so taken, for so long ag 
the appellants chose to exercise their option to take, The contract 
appears to me to be exactly analogous to a contract which gives a 
man a right to enter upon land with liberty to dig from the earth 
in situ so much gravel or brick earth or coal on payment of a price 
per ton. The first ground therefore in my opinion is not one upon 
which the appeal can succeed. 


Watton J. I agree with the judgment of my Lord, and only de- 
sire to add a few words.. I wish to guard myself against any expres- 
sion of opinion that a contract for the sale of minerals ungotten 
at the date of the contract may not be a sale of goods within the 
meaning of s. 62 of the Sale of Goods Act, 1893. We have to decide, 
not whether any such contract may be, but whether this particular 
contract is, a contract for the sale of goods. I have come to the con- 
clusion that it is not. Two analogies were suggested, one on each 
side. First it was said that the case was not to be distinguished in 
principle from a contract for the sale of growing crops to be removed 
by the purchaser, a case which is expressly dealt with by s. 62 of 
the Act. But the analogy, though specious, is not true. On the other 
side this contract is said to be analogous to an agreement for a mining 
lease. That is also a different case; but if one had to choose be- 
tween the two suggested analogies, I should say that the present 
contract was more like an agreement for a mining lease than a con- 
tract for the sale of growing crops. 


[The parts of the judgments relating to the measure of damages 
are omitted. ] 
Appeal dismissed. 


JAMES JONES & SONS v. TANKERVILLE. 
[1909] 2 Ch. 440; S.C.,, 78 L.J. Ch. 674. In the High Court of Justice. 


The plaintiffs, James Jones & Sons, Limited, were a company 
carrying on business as timber merchants. In October, 1907, they 
entered into a contract in writing contained in letters and memor- 
anda with the defendant, the Earl of Tankerville, for the purchase 
of timber growing on the Chillingham estates. By this contract the 
plaintiffs were to have the right to enter upon the estates and cut 
the timber and saw it up thereon, and for that purpose to erect saw- 
mills and to remove the timber from the estates; the plaintiffs were 
to pay £1565 for the timber, and the defendant was to give free exit 
to hard roads for all timber and free sites for sawmills. The plain- 
tiff thereupon erected a sawmill and commenced to cut timber, saw 
it up at the mill, and remove it. 

In February, 1908, a second contract was entered into whereby 
the plaintiffs were to pay £4310 for further timber on the estates on 
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similar terms. They accordingly entered and erected sawmills and 
machinery, and proceeded to fell timber and saw it up and carry it 
away. In September, 1908, Lord Tankerville repudiated the contracts 
and demanded that further cutting should cease, and on October 27, 
1908, he forcibly ousted the plaintiffs and their men from the Chill- 
ingham estates, wrecked their sawmills, and upset their machinery, 
buildings, and stacks of timber. © 

The plaintiffs brought this action against him, asking for injunc- 
tions restraining him from preventing the due execution of the con- 
tracts, and for damages. The defendant raised many defences, but 
the only question that cails for a report was his contention that the 
plaintiffs’ claim for injunctions was equivalent to a claim for specific 
performance, and that the Court would not grant specific perform- 
ance of such contracts, but would leave the plaintiffs to their remedy 
by way of damages only. 


Parker J. read a judgment in which, after holding that no fidu- 
ciary relationship existed between the plaintiffs and the defendant, 
he said: It remains to be considered what relief the plaintiffs are 
entitled to. They ask for injunctions restraining the defendant from 
preventing the due execution of the contracts, as well as for damages. 
It was argued that this is a claim for specific performance, and that 
the contracts are such that the Court cannot or, at any rate, will 
not grant specific performance, but will leave the plaintiffs to their 
remedy by way of damages only. It is said that in contracts of 
this sort there is a want of mutuality which precludes the remedy 
by way of specific performance. A contract for the sale of specific 
timber growing on the vendor’s property, on the terms that such 
timber is cut and carried away by the purchaser, certainly confers 
on the purchaser a licence to enter and cut the timber sold, and, at 
any rate as soon as the purchaser has severed the timber, the legal 
property in the severed trees vests in him. A licence to enter a 
man’s property is prima facie revocable, but is irrevocable even at 
law if coupled with or granted in aid of a legal interest conferred 
on the purchaser, and the interest so conferred may be a purely chattel 
interest or an interest in realty. If A. sells to B. felled timber lying 
on A.’s land on the terms that B. may enter and carry it away, the 
licence conferred is an irrevocable licence because it is coupled with 
and granted in aid of the legal property in the timber which the 
contract for sale confers on B.: Wood y. Manley, 1839, 11 Ad. & B. 34. 
On the other hand, if A. by instrument not under seal for good consid- 
eration agrees that B. shall have the right of shooting and carrying 
away game on A.’s estate for a term of years, the licence conferred 
is at law a revocable licence, because the nature of the interest in- 
tended to be conferred is a profit & prendre, and cannot at law be 
created otherwise than by deed. The agreement, however, confers 
on B. a good interest in equity, and the licence is in equity an irre- 
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vocable licence, and a Court of Equity would accordingly restrain its 
revocation, and it would make no difference that B. had agreed to 
keep down the rabbits, though this term could hardly be specifically 
enforced by any Court: see Frogley vy. Earl of Lovelace, 1859, John. 
333; Lowe v. Adams, [1901] 2 Ch. 598. Even, therefore, if no interest 
at law passes by a contract for the sale of specific growing timber to 
be cut by the purchaser, it is difficult to see why on principle equity 
should not restrain the vendor from revoking the licence conferred 
by such a contract, though it might be unable to compel the pur- 
chaser to cut the timber if he refused to do so. When once the 
purchaser has cut any part of the timber, the legal property in the 
timber so cut is certainly in the purchaser, and the licence so far as 
that timber is concerned is irrevocable even at law, and a Court of 
Equity in granting an injunction would only be restraining the viola- 
tion of a legal right. An injunction restraining the revocation of 
the licence, when it is revocable at law, may in a sense be called 
relief by way of specific performance, but it is not specific perform- 
ance in the sense of compelling the vendor to do anything, It merely 
prevents him from breaking his contract, and protects a right in 
equity which but for the absence of a seal would be a right at law, 
and since the Judicature Act it may well be doubted whether the 
absence of a seal in such a case can be relied on in any Court: 
Walsh v. Lonsdale, 21 Ch. D. 9. I do not think, therefore, that there 
is any substance in the objection that a timber contract of the kind 
I am considering cannot be specifically enforced by injunction because 
of a want of mutuality, and though there is no direct authority on 
the point, it seems clear from the judgments in Buxton y. Lister, 
1746, 3 Atk. 383, and Gervais v. Edwards, 2 D. & War. 80, 83, that 
neither Lord Hardwicke nor Lord St. Leonards can have thought 
any such objection could be entertained. It is clear in both these 
cases that what was contemplated was specific performance in the 
sense of compelling the execution of an instrument under seal which 
would turn into legal rights what were under the contract rights in 
equity only, and I see no reason why the legal rights of entry which 
would be conferred by the execution of such an instrument would 
be rights which a Court of Equity would refuse to protect by injunc- 
tion because the instrument might contain provisions which the 
Court could not specifically enforce. 
I am, however, not at all clear that a contract for the sale of 
- timber to be cut by the purchaser does not confer an interest at 
law of such a nature as to make the licence to enter and cut ab initio 
an irrevocable licence. Baron Alderson in hig well-known judgment 
in Wood vy. Leadbitter, 13 M. & W. 838, commenting upon the case of 
Web v. Paternoster, 1619, Pal. 71, says that even if the licence in that 
case had been a mere parol licence, that is, a licence not under seal, 
yet the strong possibility was that Web had purchased the hay as a 
growing crop with liberty to stack it on the land, and then the licence 
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might be good as coupled with an interest. Inasmuch as he says 
elsewhere that a licence to enter on the land of the licensor and make 
a watercourse to flow on the land of the licensor would be revocable 
unless under seal, because an easement of this nature would lie in 
grant only, and that a valuable consideration for such a licence. 
would make no difference, he must have been of opinion that the 
mere purchase of a growing crop of hay would or might confer an 
interest at law. Growing hay is not an emblement, and therefore 
what he says cannot be explained on the hypothesis that he was 
thinking of the sale of a mere chattel. Further, in Marshall vy. Green, 
1875, 1 C.P.D. 35, the plaintiff sued for trespass and trover in that 
the defendant had entered and cut down trees on the plaintiff’s land. 
The land was in lease, but the trees were reserved. Amongst other 
things the defendant pleaded leave and licence, and an agreement 
under which the plaintiff had sold the trees to him with liberty to 
cut down and remove them. It appears that this agreement was ver- 
bal only, and that after the defendant had cut six of the trees the 
plaintiff repudiated the bargain and withdrew the licence. The de- 
fendant nevertheless cut down and carried away the remainder of 
the trees. A verdict was entered for the plaintiff, leave being re- 
served to the defendant to move for a verdict in his favour on the 
ground that the facts disclosed a right on the defendant’s part to cut 
down and remove the trees. The defendant moved accordingly, and 
obtained a rule nisi which was subsequently made absolute. The ac- 
tual points decided were, (1) that the case was not within s. 4 but 
was within s. 17 of the Statute of Frauds, and (2) that the fact of 
the purchaser having cut six trees before the sale was repudiated 
was an acceptance and receipt of part of the goods sold within the 
meaning of s. 17. But it seems clear that, unless the agreement con- 
ferred an irrevocable licence, the plaintiff was entitled to succeed 
both in trespass and trover, though the defendant might have had a 
counter-claim for damages for breach of contract, and if the licence 
were irrevocable it could, on the principles laid down in Wood v. 
Leadbitter, only have been because the contract conferred on the de- 
fendant an interest at law in the timber comprised in it, 

Lastly, in determining the effect of such a contract at law the 
effect of the Sale of Goods Act, 1893, has now to be considered. Goods 
are there defined in such a manner as to include growing timber which 
is to be severed under the contract of sale, whether by the vendor or 
the purchaser, and s. 52 of the Act seems to confer on the Court a- 
statutory power of enforcing at the instance of a purchaser specific 
performance of a contract for the sale of ascertained goods, whether 
or not the property has passed by the contract. 

I come to the conclusion, therefore, that the Court has ample 
jurisdiction to grant the injunctions asked for, though, of course, it 
is in its discretion, if it so thinks fit, to award damages in lieu of re- 
lief by way of injunction. Under the circumstances of this case, 


§ 2(a)] Jones v. Tankerville. 25 


however, there is, in my opinion, every reason for not exercising this 
discretion. 

With regard to the timber already cut which is the plaintiffs’ prop- 
erty; with regard to their tenancy of the cattle boxes; with regard 
to their sawmills, machinery, and other property on the defendant’s 
land, their rights at law under the contract have not only been in- 
fringed, but have been deliberately and wantonly disregarded with 
every circumstance of indignity and violence, and even if I thought 
that damages would be an adequate remedy for what they have suf- 
fered, I should feel it incumbent on me, if I could, to assert the au- 
thority of the law by refusing to allow the defendant to retain the 
benefits he has attempted to gain by his high-handed and illegal ac- 
tion. I propose, therefore, to grant relief by way of injunction, not 
by way of damages only. 

[Parker J. then proceeded to assess the damages to be paid by the 
defendant to the plaintiffs.] 

Judgment accordingly. 


[See also Underwood v. Burgh Castle Syndicate, 1922, in chapter 
II, § 2 (b), infra; Hoeffler v. Irwin, 1904, 8 O.L.R. 740 (timber) ; 
Fredkin v. Glines, 1908, 18 Man. R. 249 (growing wild hay); Thom- 
son v. Playfair, 1912, 25 O.L.R. 365, 2 D.L.R. 37 (timber); Hingley 
v. Lynds, 1918, 52 N.S.R. 422, 44 D.L.R. 743 (‘“‘cullings’); Dominion 
Supply & Construction Co. v. Foley, 1919, 53 N.S.R. 333 (sand -and 
gravel); Benjamin on Sale, 6th ed. 1920, pp. 198-219; Williston on 
Sales, 2nd ed. 1924, vol. 1, pp. 97-104. Choses in action are not “goods, 
wares and merchandise” within s. 17 of the Statute of Frauds: Hum- 
ble v. Mitchell, 1839, 11 A. & H. 205, 23 R.C. 207. As to specific per- 
formance, see chapter VI, §5, infra.] 


(b) Perishing or deterioration of the goods prior to the making 
of the contract. 


COUTURIER AND OTHERS v. HASTIE AND ANOTHER. 


USSG pb tlh, Cee Olos LO Ht LOOo a0 RRS s295-6. RCo 204:4-S:C. = 25 
L.J. Ex. 253. In the House of Lords. 


The plaintiffs Couturier and others were merchants at Smyrna: 
the defendants Hastie and Hutchinson were corn factors in London: 
and this action was brought to recover from them the price of i 
eargo of Indian corn which had been shipped at Salonica, on board 
a vessel chartered by the plaintiffs for a voyage to England, and had 
been sold in London by the defendants in error, upon a del credere 
commission. The purchaser, under the circumstances hereafter stated, 
had repudiated the contract. 

In January, 1848, the plaintiffs chartered a vessel at Salonica, to, 
bring a cargo of 1180 quarters of corn to England. On the 8th of 
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February a policy of insurance was effected on “corn warranted 
free from average, unless general, or the ship be stranded.” On the 
22nd of that month the master signed a bill of lading, making the 
corn deliverable to the plaintiffs, or their assigns, ‘he or they paying 
freight, as per charter-party, with primage and average accustomed.” 
On the 23rd February, the ship sailed on the homeward voyage. On 
the Ist May, 1848, Messrs. Bernouilli, the London agents of the plain- 
tiffs, and the persons to whom the bill of lading had been indorsed, 
employed the defendants to sell the cargo, and sent them the bill 
of lading, the charter-party, and the policy of insurance, asking and 
receiving thereon an advance of £600. 

On the 15th May the defendants sold the cargo to A. B. Callender, 
who signed a bought note, in the following terms: “Bought of Hastie 
& Hutchinson, a cargo of about 1180 (say eleven hundred and eighty) 
quarters of Salonica Indian corn, of fair average quality when ship- 
ped per the Kezia Page, Captain Page, from Salonica; bill of lading 
dated twenty-second February, at 27s. (say twenty-seven shillings) 
‘per quarter, free on board, and including freight and insurance, to 
a safe port in the United Kingdom, the vessel calling at Cork or Fal- 
mouth for orders; measure to be calculated as customary; payment 
at two months from this date, or in cash, less discount, at the rate 
of five per cent. per annum for the unexpired time, upon handing 
shipping documents.” 

In the early part of the homeward voyage, the cargo became so 
heated that the vessel was obliged to put into Tunis, where, after a 
survey and other proceedings, regularly and bona fide taken, the 
cargo was, on the 22nd April, unloaded and sold. It did not appear 
that either party knew of these circumstances at the time of the 
sale. The contract having been made on the 15th of May, Mr. Cal- 
lender, on the 28rd of May, wrote to Hastie and Hutchinson: “I re- 
pudiate the contract of the cargo of Indian corn, per the Kezia Page, 
on the ground that the cargo did not exist at the date of the contract, 
it appearing that the news of the condemnation and sale of this cargo 
at Tunis, on the 22nd April, was published at Lloyd’s and other 
papers, on the 12th instant, being three to four days prior to its being 
offered for sale to me.” 

The plaintiffs afterwards brought this action. The declaration was 
in the usual form. The defendants pleaded several pleas, of which 
the first four are not now material to be considered. The fifth plea 
was that before the sale to Callender, and whilst the vessel was on 
the voyage, the plaintiffs sold and delivered the corn to other per- 
sons, and that since such sale the plaintiffs never had any property 
in the corn or any right to sell or dispose thereof, and that Callender 
on that account repudiated the sale, and refused to perform his con- 
tract, or to pay the price of the corn. Sixthly, that before the de- 
fendants were employed by the plaintiffs, the corn had become heated 
and greatly damaged in the vessel, -and had been unloaded by reason. 
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thereof, and sold and disposed of by the captain of the said vessel 
on account of the plaintiffs at Tunis, and that Callender, for that rea- 
son, repudiated the sale, etc. 

The cause was tried before Mr. Baron Martin, when his Lordship 
ruled, that the contract imported that at the time of the sale the 
corn was in existence as such, and capable of delivery, and that as 
it had been sold and delivered by the captain before this contract 
was made, the plaintiffs could not recover in the action. He therefore 
directed a verdict for the defendants. The case was afterwards argued 
in the Court of Exchequer before the Lord Chief Baron, Mr. Baron 
Parke, and Mr. Baron Alderson, when the learned Judges differed. in 
opinion, and a rule was drawn up directing that the verdict found 
for the defendants should be set aside on all the pleas except the 
sixth, and that, on that plea judgment should be entered for the plain- 
tiffs, non obstante veredicto. That the defendants should be at lib- 
erty to put it on the record and bring a bill of exceptions. 8 Exch. 40. 
This was done, and the Lord Chief Baron sealed the bill of excep- 
tions, adding, however, a memorandum to the effect that he did so 
as the ruling of the Court, but that his own opinion was in oppo- 
sition to such ruling. 

The case was argued on the bill of exceptions in the Hxchequer 
Chamber, before Justices Coleridge, Maule, Cresswell, Wightman, Wil- 
liams, Talfourd, and Crompton, who were unanimously of opinion 
that the judgment of the Court of Exchequer ought to be reversed. 
9 Exch. 102. The present writ of error was then brought. 

' The Judges were summoned, and Mr. Baron Alderson, Mr. Jus- 
tice Wightman, Mr. Justice Cresswell, Mr. Justice Erle, Mr. Justice 
Williams, Mr. Baron Martin, Mr. Justice Crompton, Mr. Justice Willes, 
and Mr. Baron Bramwell, attended. 

Sir F. Thesiger and Mr. James Wilde for the plaintiffs in error. 

The purchase here was not of the cargo absolutely as a thing as- 
sumed to be in existence, but merely of the benefit of the expecta- 
tion of its arrival, and of the securities against the contingency of 
its loss. The purchaser bought in fact the shipping documents, the 
rights and interests of the vendor. A contract of such a kind is 
valid. ‘Paine v. Meller, 6 Ves. 349; 5 R.R. 327; Cass v. Rudele, 2 
Vern. 280. The language of the contract implies all this. The repre- 
sentation that the corn was shipped free on board at Salonica, means 
that the cargo was the property of, and at the risk of the shipper. 
Cowasjee v. Thompson, 5 Moo. P.C. 165. The Court of Exchequer 
proceeded on the words of this contract and gave the current mean- 
ing to them. Mr. Baron Parke said, (8 Exch. 54; 22 L.J. Ex. 103): 
“There is an express engagement that the cargo was of average qua- 
lity when shipped, so that it is clear that the purchaser was to run 
the risk of all subsequent deterioration by sea damage or other- 
wise, for which he was to be indemnified by having the cargo fully 
insured; for the 27s. per quarter was to cover not merely the price, 
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but all expenses of shipment, freight, and insurance.” Ina contract 
for the sale of goods afloat, there are two periods which are impor- 
tant to be regarded, the time of sale and the time of arrival. If at 
the time of the sale there is anything on which the contract can at- 
tach it is valid, and the vendee bound. Barr vy. Gibson, 3 M. & W. 
390; 7 L.J. (N.S.) Ex. 124. The goods are either shipped, as here, 
“free on board,’ when it is clear that they are thenceforward at the 
risk of the vendee, or they are shipped “to arrive,’ which saves the 
vendee from all risk till they are safely brought to port, Johnson v. 
Macdonald, 9 M. & W. 600, 12 L.J. Ex. 99. The intention of the 
parties is understood to be declared by different terms of expres- 
sion, and the judgment of the Exchequer Chamber here really vio- 
lates that intention. The case of Strickland v. Turner, 7 Exch. 208, 
which was referred to by the Lord Chief Baron Pollock (8 Exch. 49), 
is not in point, for there the annuity, which was the subject of the 
sale, had actually ceased to exist when the sale took place; there 
was nothing whatever on which the contract could attach; and the 
principles therefore on which all contracts of sale must proceed, as 
explained and illustrated by Pothier, whose definitions of a sale are 
literally adopted by Mr. Chancellor Kent, 2 Kent’s Com. 468, applied 
there, but they do not apply here, for here the parties were dealing 
with an expectation, namely, the expectation of the arrival of the 
cargo. As Lord Chief Baron Richards said in Hitchcock v. Giddings, 
4 Price, 135, “If a man will make a purchase of a chance, he must 
abide by the consequences.” Here, however, the chance was only 
that of the arrival of the cargo, and that chance was covered by the 
policy, for the cargo itself, as stated in the contract, had been actu- 
ally shipped. Had the cargo been damaged at the time of this con- 
tract, the loss thereby arising must have been borne by the pur- 
chaser. Suppose the corn had been landed at Tunis, and had re- 
mained in the warehouse there, it would have ceased to be a cargo 
in the strict and literal meaning of the word, but the purchaser 
would still have been bound by his contract. 

[Pothier, Contrat de Vente, pt. 1, s. 2, art. 1. “Ii faut en premier 
lieu, une chose qui soit vendue, et qui fasse l’objet du contrat. Si 
donc, ignorant que mon cheval est mort, je le vends A quelqu’un, il 
n’y aura pas un contrat de vente, faute d’une chose qui en soit l’objet. 
Par Ja méme raison, si, me trouvant avec vous 4 Paris, je vous vends 
une maison que j’ai 4 Orléans, dans l’ignorance ot nous sommes, ]’un 
et l’autre, que cette maison a été incendiée pour le total, ou pour 
la plus grande partie, ce contrat sera nul, parceque la maison qui en 
faisoit objet n’existoit pas; la place et ce qui restoit de cette maison, 
n’étoient pas tant la chose qui faisoit objet de notre contrat, que 
des restes de ces choses. L. 57, ff. de Contr. Empt.’] 

The Court of Exchequer Chamber, admitting that the vendee might 
have recovered an average loss under the policy on this cargo, said 
that he could not have recovered if a total loss had occurred, and 
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referred to an admission to that effect supposed to have been made 
by the present Baron Martin when arguing Sutherland y. Pratt, 11 
M. & W. 296. That admission does not mean what is thus sup- 
posed; and after the case of Roux vy. Salvador, 3 Bing. N.C. 266; 7 
L.J. Ex. 328, 1 R.C. 46, where there was a total loss, and the plain- 
tiff recovered on the policy, it is difficult to understand how such 
an opinion could be entertained. A technical objection arising on 
the form of the policy would not affect this question. The purchas- 
er’s right on this policy would have been complete. 1 Phillips, Insur. 
438; 1 Marshall, Insur. 333, and March v. Pigott, 5 Burr. 2802. 

By what has happened here, the purchaser has been saved the pay- 
ment of freight, Vlierboom v. Chapman, 13 M. & W. 230, 13 L.J. Ex. 
384, and Owens v. Dunbar, 12 Ir. L.R. 304, shows that he would 
have been bound to accept the cargo. The contract here was, that 
the cargo was shipped “free on board.” To that extent the vendor 
was bound, but he was not bound by any farther and implied war- 
ranty. Dickson vy. Zirzinia, 10 C.B. 602. 

Mr. Butt and Mr. Bovill for the defendants in error were not called 
on. 


THE LORD CHANCELLOR (LORD CRANWORTH). My Lords, this case 
has been very fully and ably argued on the part of the plaintiffs in 
error, but I understand from an intimation which I have received, 
that all the learned Judges who are present, including the learned 
Judge who was of a different opinion in the Court of Hxchequer, be- 
fore the case came to the Exchequer Chamber, are of opinion that 
the judgment of the Court of Exchequer Chamber sought to be re: 
versed by this writ of error was a correct judgment, and they come 
to that opinion without the necessity of hearing the counsel for the 
defendants in error. If I am correct in this belief, I will not trouble 
the learned counsel for the defendants in error to address your Lord- 
ships, because I confess, though I should endeavour to keep my mind 
suspended till the case had been fully argued, that my strong im- 
pression in the course of the argument has been, that the judgment 
of the Court of Exchequer Chamber is right. I should therefore 
simply propose to ask the learned Judges, whether they agree in 
thinking that that judgment was right. 

(The Judges consulted together for a few minutes, at the end of 
which time Mr. Baron Alderson said, — My Lords, Her Majesty’s 
Judges are unanimously of opinion that the judgment of the Exche- 
quer Chamber was right, and that the judgment of the Court of Ex- 
chequer was wrong; and I am also of that opinion myself now, hay- 
ing been one of the Judges before whom the case came to be heard 
in the Court of Exchequer.) 


Tur Lorp CHANCELLOR. My Lords, that being so, I have no hesi- 
tation in advising your Lordships, and at once moving that the judg- 
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ment of the Court below should be affirmed. It is hardly necessary, 
and it has not ordinarily been usual for your Lordships to go much 
into the merits of a judgment which is thus unanimously affirmed by 
the Judges who are called in to consider it, and to assist the House 
in forming its judgment. But I may state shortly that the whole 
question turns upon the construction of the contract which was en- 
tered into between the parties. I dOé-not mean to deny that many 
plausible and ingenious arguments have been pressed by both the 
learned counsel who have addressed your Lordships showing that 
there might have been a meaning attached to that contract different 
from that which the words themselves impart. If this had depended 
not merely upon the construction of the contract but upon evidence, 
which, if I recollect rightly, was rejected at the trial, of what mer- 
cantile usage had been, I should not have been prepared to say that 
a long-continued mercantile usage interpreting such contracts might 
not have been sufficient to warrant, or even to compel your Lord- 
ships to adopt a different construction. But, in the absence of any 
such evidence, looking to the contract itself alone, it appears to me 
clearly that what the parties contemplated, those who bought and 
those who sold, was that there was an existing something to be sold 
and bought, and if sold and bought, then the benefit of insurance 
should go with it. I do not feel pressed by the latter argument, which 
has been brought forward very ably by Mr. Wilde, derived from the 
subject of insurance. I think the full benefit of the insurance was 
meant. to go as well to losses and damage that occurred previously to 
the 15th of May, as to losses and damage that occurred subsequently, 
always assuming that something passed by the contract of the 15th 
of May. If the contract of the 15th of May had been an operating 
contract, and there had been a valid sale of a cargo at the time exist- 
ing, I think the purchaser would have had the benefit of insurance 
in respect of all damage previously occurring. The contract plainly 
imports that there was something which was to be sold at the time 
of the contract, and something to be purchased. No such thing existed. 
I think the Court of Exchequer Chamber has come to the only rea- 
sonable conclusion upon it, and consequently that there must be 
judgment given by your Lordships for the defendants in error. 
Judgment for the defendants in error. 


RENDELL v. TURNBULL & CO. 


1908, 27 N.Z.L.R. 1067. In the Supreme Court of New Zealand. 


Coorrr J. This is an action brought by the plaintiff to recover the 
sum of £212 1s., being the balance claimed to be due by the defendants 
to the plaintiff upon 600 sacks of potatoes sold and delivered by the 
plaintiff to the defendants. The plaintiff also claims the further 
sum of £49 12s. as damages consequent upon the refusal of the de- 
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fendants to take delivery of 16 tons of potatoes which the plaintiff 
alleges were part of the total quantity agreed to be purchased by the 
defendants from the plaintiff. The agreement upon which the pota- 
toes were sold or agreed to be sold to the defendants was in writing, 
and expressed to be a sale to and purchase by the defendants of all 
the table-potatoes in the plaintiff’s paddock at Kaikokopu for £3 15s. 
per ton on trucks at Aramoho, sacks 4d. each, to be delivered on or 
before the 16th of November, or, if weather prevented such delivery, 
the time to be extended to the 30th of November. The potatoes to 
be weighed on the railway-bridge at Wellington. The time for de- 
livery was subject to weather permitting and labour obtainable, and 
the estimated quantity of potatoes was 75 tons. Six hundred sacks 
of the potatoes were delivered to the defendants, the weight being 
54 tons 14 cwt. 1 qr. No part of the purchase-money has been paid 
by the defendants. On the 27th of November the defendants gave 
notice to the plaintiff not to deliver to them any more potatoes. At 
this time forty-nine sacks of potatoes were ready for delivery, and 
there were about 16 tons still in the ground. The plaintiff sold the 
forty-nine sacks by auction, and they realised a net amount of £4 
17s. 4d. He claims to recover from the defendants in respect of the 
600 sacks actually delivered and the forty-nine sacks ready for de- 
livery, together with the sacks and certain freight paid by him, the 
net sum of £212 1s., being the sum of £225 5s. less the £4 17s. 4d. 
and £8 6s. 8d., the price of certain sacks supplied by the defendants 
to him, and he claims the sum of £49 12s. as damages in respect of 
the defendants’ refusal to take the 16 tons. The defences to the ac- 
tion are, (1) that the sale was a sale by sample, and that there 
was an implied condition that the potatoes should be free from defect 
rendering them unmerchantable which would not be apparent on 
reasonable examination of the sample, and that the potatoes were 
in fact subject to a defect rendering them unmerchantable, which 
was not so apparent, and that they were of no value; (2) that the 
sale was of specific goods, which goods had without the knowledge 
of the parties perished at the time the contract was made; (3) that 
in the contract of sale there was an implied condition or warranty 
that the potatoes were of merchantable quality and fit for human 
consumption, and that they were not of merchantable quality and 
fit for human consumption; and, (4) that the sale was a sale by de- 
scription of goods dealt in by the plaintiff of the description of the 
goods sold, and that the potatoes were subject to a defect which ex- 
amination could not possibly have revealed, and that they did not 
correspond with the description in the contract of sale. The defend- 
ants also counterclaim against the plaintiff for £260 damages, on 
the ground that the potatoes were to the knowledge of the plaintiff 
.purchased by the defendants for resale, and that they were wholly 
valueless, and consequently the defendants have been unable to re- 
sell them, and that the defendants have suffered damage by reason 
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of their being unable to resell the potatoes at a profit, as they would 
have been able to do had the potatoes been of merchantable quality, 
and fit for human consumption. At the trial the defendants’ coun- 
sel abandoned the defence that the sale was a sale by sample, and 
relied upon the 2nd, 3rd, and 4th grounds of defence. 

[Some paragraphs of the judgment are omitted here.] 

The next material branch of this_case is that relating to the 
actual condition of the potatoes. (Cooper J. commented on the 
evidence on this point, and continued.) I am satisfied that the pota- 
toes in question were at the end of October suffering from a second 
growth which had commenced some time before the contract was 
made. The plaintiff himself establishes this. (Cooper J. commented 
further upon the evidence on this point, and continued.) On this 
branch of the case, therefore, I find that the potatoes were suffering 
from second growth; that the plaintiff was aware of it, but was not 
aware of the extent to which it had advanced; and that Griffiths 
was not even aware that it existed at all. [Griffiths was the repre- 
sentative of the defendants. ] 

In considering whether the defendants have established the de- 
fence pleaded under section 8 of “The Sale of Goods Act, 1895,” it is 
necessary to determine what the contract was. The potatoes were 
described as “table-potatoes.” I am unable to accept the view put 
forward by the plaintiff and some of his witnesses that this descrip- 
tion according to the usage of the trade refers only to size and not 
to character. I think Mr. Bovis and Mr. Ritchie, two of the plain- 
tiff’s witnesses, are right when they say that the term means in the 
trade potatoes which are fit to eat. It does not necessarily mean 
either “prime” eating-potatoes or “good” eating-potatoes, but it at 
least means potatoes which when cooked are fit for human consump- 
tion. The plaintiff when he stated that the potatoes were not “good” 
eating-potatoes meant, in my opinion, that Northern Star potatoes 
as a class were not good eating-potatoes, and therefore were not of 
the same value as first-class eating-potatoes; but I am satisfied that 
he did not mean, nor did Griffiths understand him to mean, that the 
potatoes he agreed to sell were not fit to eat. Manifestly, if that 
was what he meant, no contract would have resulted. I think that 
the extraordinary condition the potatoes have been shown to have 
been in within a few days after the 29th of October proves that the 
condition of second growth had so far advanced on the 29th as to 
destroy the character of the potatoes as table-potatoes, and that nei- 
ther Rendell nor Griffiths were aware of this. Now, section 8 of 
“The Sale of Goods Act, 1895,” provides that where there is a contract 
for the sale of specific goods, and the goods without the knowledge 
of the seller have perished at the time the contract is made, the 
contract is void. This section is specially pleaded by the defendants 
as an answer to the action, and, in my opinion, they are entitled to 
succeed upon this ground. The fact that the potatoes existed in 


§ 2(b)] Rendell vy. Turnbull & Co. 33 


specie does not prevent the section applying. They were sold as 
“table-potatoes,” and both parties believed them to be table-potatoes, 
and I am satisfied that, although to outward appearances they were 
“table-potatoes,” they had, because of the second-growth, which I am 
satisfied had fully developed, ceased to be “‘table-potatoes.’ Through 
this condition of second growth they had as “table-potatoes” perished, 
and neither party was aware of the fact. The contract was to deliver 
the specific crop of potatoes then in the plaintiff’s paddock at Kaiko- 
kopu, and the view I take of the case is strongly supported by the 
authority of the Court of Appeal in Howell v. Coupland, 1 Q.B.D. 258. 
In that case the contract was for the sale of 68 acres of potatoes at 
Whaplode. Some of the potatoes were at the time the contract was 
made planted, others were afterwards planted. Before the time ar- 
rived for delivery disease attacked the crop, and the greater quan- 
tity were affected. It was held that the vendor was excused from 
the performance of his contract to that extent. But Mellish L.J. 
puts what is very nearly the present case. He says, “If the thing 
perishes before the time for performance, the vendor is excused from 
performance by delivery of the thing contracted for .... Suppose 
the potatoes had been full-grown at the time of the contract, and 
afterwards the disease had come and destroyed them, according to 
the authorities it is clear that the performance would have been 
excused.” 1 Q.B.D. 258, 262. Section 8 affirms the same principle, 
and renders the contract void if the subject-matter has, unknown to 
the seller, perished at the time the contract was made. The defend- 
ants have expressly pleaded, and at the trial strongly urged, that 
section 8 was an answer to the action. I think they are entitled to 
rely upon this section as a defence. It is clear that the plaintiff 
would, if he had discovered after the contract that the potatoes, though 
existing in form, were perished in condition, have been excused from 
delivering them, and I see no reason why this defence should not 
be open to the defendants. They are sued for the contract price, 
and they are equally with the vendor entitled to show that the con- 
tract was void. As, therefore, it is clear that the defendants have 
received no benefit whatever from the delivery to them of any of 
the potatoes, they are entitled to judgment in the action. This view 
-of the matter is indeed the most favourable view to the plaintiff 
which it is open to me to take. For if the potatoes were not in 
fact pérished when the contract was made, they were clearly un- 
merchantable at the time of delivery, and the defect they were suf- 
fering from had not, in my opinion, in fact been discovered by the 
examination made by Griffiths, and was not, in my opinion, a defect 
which was apparent upon a reasonable examination. I am satisfied 
that the weight of the evidence on this point is that, in order to 
discover it, at any rate to the degree to which it had attained, no 
mere cutting and examining the potatoes would have been sufficient— 
it would have been necessary to cook them. As the plaintiff dealt in 
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this class of goods both as a farmer and a produce-dealer, and as 
the goods were sold by description, he would, if the contract were 
not void, have been liable upon his implied warranty that the pota- 
toes were merchantable as table-potatoes. In such case, as the whole 
bulk was unmerchantable, he would have recovered no part of the 
price, and the defendants would have been entitled to damages upon 
the counterclaim for breach of warranty. As, however, I accept the 
defendants’ contention that the contract was void under section 8 
the counterclaim is necessarily answered. I give judgment for the 
defendants in the action, with costs on the middle scale, and for the 
defendant by counterclaim (the plaintiff in the action), also with 
costs on the middle scale. 


Judgment accordingly. 


{‘‘Perish” is not defined in the statute, but it is apprehended that 
the goods would have “perished,” not only if they were physically 
destroyed, but also if they had ceased to exist in 2 commercial sense, 
that is, if their merchantable character, as such, had been lost, as 
dates contaminated with sewage, and therefore unsaleable as dates 
(Asfar v. Blundell, [1896] 1 Q.B. 123: insurance); or table potatoes 
which had sprouted (Rendell v. Turnbull, supra); or cement which 
had lost, through moisture, its properties as such (Duthie v. Hilton, 
1868, L.R. 4 C.P. 138: freight; Montreal Light, etc., Co. v. Sedg- 
wick, [1910] A.C. 598: insurance); or a ship which is a mere con- 
geries of timber (per Parke B. in Barr v. Gibson, 1838, 3 M. & W. 
400), or has ceased to be capable of carrying a cargo (per A. L. 
Smith M.R. in Nickoll v. Ashton, [1901] 2 K.B. 126, at p. 133: Ben- 
jamin on Sale, 6th ed. 1920, pp. 161-2.] 

[In the United States it is provided by the Uniform Sales Act 
as follows: “7. (1) Where the parties purport to sell specific goods, 
and the goods without the knowledge of the seller have wholly per- 
ished at the time when the agreement is made, the agreement is 
void. (2) Where the parties purport to sell specific goods, and the 
goods without the knowledge of the seller have perished in part or 
have wholly or in a material part so deteriorated in quality as to be 
substantially changed in character, the buyer may at his option treat 
the sale (a) as avoided, or (b) as transferring the property in all 
of the existing goods or in so much thereof as have not deteriorated, 
and as binding the buyer to pay the full agreed price if the sale 
was indivisible or to pay the agreed price for the goods in which the 
property passes if the sale was divisible.’ See also Williston on 
Sales, 2nd ed. 1924, vol. 1, pp. 298-303.] 
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§3. Acceptance and actual receipt. 


ELMORE v. STONE. 


1809, 1 Taunt, 458, 127 E.R. 912, 10 R.R. 578. In the Common Pleas. 


This was an action brought to recover the price of two horses, 
which it was contended had been sold to the defendant. The declara- 
tion contained one count upon a bargain and sale, and another upon 
a sale and delivery. Upon the trial of this cause at the Middlesex 
sittings in Trinity term last, before Mansfield C.J., it appeared that 
the plaintiff, who kept a livery-stable, and dealt in horses, having 
demanded 180 guineas for these, the defendant, after offering a less 
price, which was rejected, at length sent word that “the horses were 
his, but that as he had neither servant nor stable, the plaintiff must 
keep them at livery for him.” The plaintiff, upon this, removed 
them out of his sale stable into another stable. Lens, Serjt. for the 
defendant contended that as this was a bargain and sale of goods of 
greater value than £10, a note in writing was necessary to be proved, 
because there was no sufficient delivery. Such a constructive deliv- 
ery as this would not avail, he said, to take the case out of the 
statute. Mansfield C.J. was of opinion that there was a sufficient 
delivery, but reserved the point; and the jury found a verdict for 
the plaintiff. On the following day Lens obtained a rule nisi to set 
aside the verdict and enter a nonsuit, upon the objection above 
mentioned. 

Best, Serjt., sHowed cause. 

Lens, contra. 

Cur. adv. vult. 


MANSFIELD C.J. now delivered judgment. The objection made to 
this verdict was the want of a memorandum in writing of the sale, 
and of a delivery. I thought at the trial that there was no need 
of a memorandum in writing, because of the direction given, that 
the horses should stand at livery. They were in fact put into an- 
other stable, but that is wholly immaterial. It was afterwards ar- 
gued that this was not a sufficient delivery, but upon consideration 
we think that the horses were completely the horses of the defend- 
ant, and that when they stood at the plaintiff’s stables, they were in 
fact in the defendant’s possession. There are many cases of con- 
structive delivery, where the price of goods may be recovered on a 
count for goods sold and delivered, instead of a count for goods bar- 


‘gained and sold. A common case is that of goods at a wharf, or in 


a warehouse, where the usual practice is, that the key of the ware- 
house is delivered, or a note is given addressed to the wharfinger, 
who in consequence makes a new entry of the goods in the name of 
the vendee, although: no transfer of the local situation or actual 
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possession takes place. Thus in the present case, after the defendant 
had said that the horses must stand at livery, and the plaintiff had 
accepted the order, it made no difference whether they stood at liv-- 
ery at the vendor’s stable, or whether they had been taken away 
and put in some other stable. The plaintiff possessed them from that _ 
time, not as owner of the horses, but as any other livery-stable 
keeper might have them to keep. Under many events it might ap- 
pear hard, if the plaintiff should not continue to have a lien upon 
the horses which were in his own possession, so long as the price . 
remained unpaid; but it was for him to consider that, before he 
made his agreement. After he had assented to keep the horses at 
livery, they would, on the decease of the defendant, have become 
general assets; and so, if he had become bankrupt, they would have 
gone to his assignees. The defendant could not have retained them, 
although he had not received the price. Consequently the rule must 
be Discharged. 


[See also May v. Conn, 1911, 23 O.L.R. 102; Dublin City Dis- 
tillery v. Doherty, [1914] A.C. 823, at pp. 843 ff. Many cases as to 
“actual receipt” are collected in Halsbury, Laws of Hngland, vol. 25, 
p. 132, note (n); see also Benjamin on Sale, 6th ed. 1920, pp. 246 ff.] 


BALDEY v. PARKER. 


1823, 2 B. & C. 37, 107 E.R. 297, 26 R.R. 260. In the King’s Bench. 


Assumpsit for goods sold and delivered. Plea, general issue. At 
the trial before Abbott C.J., at the London sittings after Trinity 
term, 1822, the following appeared to be the facts of the case: The 
plaintiffs are linen-drapers, and the defendant came to their shop 
and bargained for various articles. A separate price was agreed 
upon for each, and no one article was of the value of £10. Some 
were measured in his presence; some he marked with a pencil; 
others he assisted in cutting from a large bulk. He then desired an 
account of the whole to be sent to his house, and went away. A 
bill of parcels was accordingly made out and sent by a shopman. The 
amount of the goods was £70. The defendant looked at the account, 
and asked what discount would be allowed for ready money, and 
was told £5 per cent; he replied that it was too little, and requested 
to see the person of whom he bought the goods (Baldey), as he 
could bargain with him respecting the discount, and said that he 
ought to be allowed £20 per cent. The goods were afterwards sent 
to the defendant’s house, and he refused to accept them. The Lord 
Chief Justice thought that this was a contract for goods of more 
than the value of £10 within the meaning of the 17th section of the 
Statute of Frauds, and not within any of the exceptions there men- 
tioned, and directed a nonsuit; but gave the plaintiffs leave to move 
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to enter a verdict in their favour for £70. A rule having accordingly 
been obtained for that purpose, 

Scarlett and EH. Lawes now showed cause. 

Denman and Platt, contra. 


AxBBoTT C.J. We have given our opinion on more than one occa- 
sion that the 29 Car. 2, c. 3, is a highly beneficial and remedial 
statute. We are therefore bound so to construe it as to further the 
object and intention of the Legislature, which was the prevention 
of fraud. It appeared from the facts of this case that the defendant 
went into the plaintiffs’ shop and bargained for various articles. 
Some were served from a larger bulk, and some he marked in. order 
to satisfy himself that the same were afterwards sent home to him. 
The first question is whether this was one entire contract for the 
sale of all the goods. By holding that it was not, we should entirely 
defeat the object of the statute. For then persons intending to buy 
many articles at one time, amounting in the whole to a large price, 
might withdraw the case from the operation of the statute by making 
a separate bargain for each article. Looking at the whole transac- 
tion, I am of opinion that the parties must be considered to have 
made one entire contract for the whole of the articles. The plaintiffs 
therefore cannot maintain this action unless they can show that the 
case is within the exception of the 29 Car. 2, c. 3, sec. 17. Now, 
the words of that exception are peculiar: ‘except the buyer shall ac- 
cept part of the goods so sold, and actually receive the same.” It 
would be difficult to find words more distinctly denoting an actual 
transfer of the article from the seller, and an actual taking posses- 
sion of it by the buyer. If we held that such a transfer and accept- 
ance were complete in this case, it would seem to follow as a neces- 
sary consequence that the vendee might maintain trover without 
paying for the goods, and leave the vendor to this action for the 
price. Such a doctrine would be highly injurious to trade, and it is 
satisfactory to find that the law warrants us in saying that this 
transaction had no such effect. 


Baytrty J. The buyer cannot be considered to have actually re- 
ceived the goods, when they have remained from first to last in the 
possession of the seller. The plaintiffs are not assisted by the excep- 
tion in the seventeenth section of the Statute of Frauds. Then the 
question is, whether there was a separate contract for each article. 
The 29 Car. 2 c. 3. was passed to guard against frauds and per- 
juries; and it must be collected from the seventeenth section, that 
the legislature thought that a contract to the extent of £10 might 
be sufficient to induce the parties to it to bring tainted evidence 
‘ into court. Now it is conceded here, that on the same day, and 
indeed at the same meeting, the defendant contracted with the plain- 
tiffs for the purchase of goods to a much greater amount than £10. 
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Had the entire value been set upon the whole goods together, there 
cannot be a doubt of its being a contract for a greater amount than 
£10 within the seventeenth section of the statute; and I think that 
the circumstance of a separate price being fixed upon each article 
makes no such difference as will take the case out of the operation 
of that law. It has been asked, what interval of time must elapse 
between the purchase of different articles in order to make the con- 
tract separate, and the case has been put of a purchaser leaving 
a shop after making one purchase, and returning after an interval of 
five or ten minutes, and making another. If the return to the shop 
were soon enough to warrant a supposition that the whole was in- 
tended to be one transaction, I should hold it one entire contract 
within the meaning of the statute. I am therefore of opinion that 
this rule must be discharged. 


Hotroyp J. I am of the same opinion. The intention of the 
statute was that certain requisites should be observed in all contracts 
for the sale of goods for the price of £10 and upwards. This was 
all one transaction, though composed of different parts. At first 
it appears to have been a contract for goods of less value than £10, 
but in the course of the dealing it grew to a contract for a much 
larger amount. At last, therefore, it was one entire contract within 
the meaning and mischief of the Statute of Frauds, it being the 
intention of that statute that where the contract, either at the com- 
mencement or at the conclusion, amounted to or exceeded the value 
of £10, it should not bind unless the requisites there mentioned were 
complied with. The danger of false testimony is quite as great where 
the bargain is ultimately of the value of £10, as if it had been ori- 
ginally of that amount. It must, therefore, be considered as one 
contract within the meaning of the act. With respect to the excep- 
tion in the 17th section, it may perhaps have been the intention of 
the Legislature to guard against mistake where the parties mean 
honestly as well as against wilful fraud; and the things required 
to be done will have the effect of answering both these ends. The 
words are, “except the buyer shall accept part of the goods so sold 
and actually receive the same, or give something in earnest to bind 
the bargain or in part of payment, or that some note or memorandum 
in writing of the said bargain be made and signed by the parties 
to be charged by such contract, or their agents thereunto lawfully 
authorized.” Hach of those particulars either shows the bargain to 
be complete, or still further, that it has been actually in part per- 
formed. The change of possession does not, in ordinary cases, take 
place until the completion of the bargain; part payment also shows 
the completion of it; and in like manner & note or memorandum in 
writing signed by the parties plainly proves that they understood 
the terms upon which they were dealing, and meant finally to bind 
themselves by the contract therein. stated. In the present case there 
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is nothing to show that some further arrarigement, might not re- 
main unsettled after the price for each article had been agreed upon. 
There was neither note nor memorandum in writing; no part of 
the price was paid, nor was there any such change of possession as 
that contemplated by the statute. Upon a sale of specific goods for 
a specific price, by parting with the possession the seller parts with 
his lien. The statute contemplates such a parting with the posses- 
sion; and therefore as long as the seller preserves his control over 
the goods so as to retain his lien, he prevents the vendee from 
accepting and receiving them as his own within the meaning of the 
statute. 


Brest J. It was formerly considered that a delivery of the goods 
by the seller was sufficient to take a case out of the seventeenth sec- 
tion of the Statute of Frauds; but it is now clearly settled, that there 
must be an acceptance by the buyer, as well as a delivery by the 
seller. The statute enacts, that where the bargain is for some- 
thing to the value of £10 it shall not bind, unless something unequivo- 
cal has been done to shew that the contract is complete. Nothing 
of that kind having been done in this case, if the dealing is to be 
considered as one entire transaction, it is clear that the plaintiffs 
cannot ‘recover: whatever this might have been at the beginning, it 
was clearly at the close one bargain for the whole of the articles. 
The account was all made out together, and the conversation about 
discount was with reference to the whole account. It is therefore 
very distinguishable from Hmmerson v. Heelis, 2 Taunt. 38, where a 
complete bargain was made as to each article, as soon as the auctioneer 
had signed his name to it. 

Rule discharged. 


[See also Elliott v. Thomas, 1838, 3 M. & W. 170; Bigg v. Whisking, 
1853, 14 C.B. 195.] 


CUSACK v. ROBINSON. 


1861, 1 B. & S. 299, 121 H.R. 726, 124 R.R. 566. In the Queen’s Bench. 


Declaration for goods sold and delivered, and goods bargained 
and sold. Plea, never indebted. At the trial before Blackburn J., 
at the Liverpool winter assizes in 1860, it appeared that the defendant, 
who was a London merchant, on the 24th October, 1860, at Liver- 
pool called on the plaintiffs, who are importers of Canadian produce, 
and said that he wanted to buy from 150 to 200 firkins of Canadian 
butter. He then went with one of the plaintiffs to their cellar, where 
he was shown a lot of 156 firkins of butter, “ex Bohemian,” belong- 
ing to the plaintiffs, which he then had the opportunity of inspecting, 
and in fact he did open and inspect six of the firkins in that lot. 


40 Cusack v. Robinson. [ CHAP. 1. 


After that examination, they went to another cellar to see other 
butter, which however, did not suit the defendant. At a later period 
of the same day the plaintiffs and the defendant made a verbal agree- 
ment by which the defendant agreed to buy that specific lot of 156 
firkins at 77s. per cwt. When the price had been agreed on, the de- 
fendant took a card on which his name and address in London were 
written, ‘Edmund Robinson, 1 Wellington Street, London Bridge, 
London,” and wrote on it “156 firkins butter to be delivered at Fen- 
ning’s Wharf, Tooley Street.” He gave this to the plaintiffs, and at 
the same time said that his agents Messrs. Clibborn, at Liverpool, 
would give directions how the goods were to be forwarded to Fen- 
ning’s Wharf. The plaintiffs, by Clibborn’s directions, delivered the 
butter to Pickford’s carts to be forwarded to the defendant at Fen- 
ning’s Wharf. The plaintiffs sent an invoice dated the 25th October, 
1860, to the address on the defendant’s card. They received in ans- 
wer a letter purporting to come from a clerk in the defendant’s 
office, acknowledging the receipt of the invoice, and stating that on 
the defendant’s return he would no doubt attend to it. There was 
no evidence that the writer of this letter had any authority to sign 
a memorandum of a contract. On the 27th October the plaintiffs in 
Liverpool received a telegram from the defendant in London, in effect 
asserting that the butters had been sold by the plaintiffs subject to a 
warranty that they were equal to a sample, but that they were not 
equal to sample, and therefore would be returned. The plaintiffs re- 
plied by telegram that there was no such warranty, and they must 
be kept. A clerk at Fenning’s Wharf proved that Messrs. Fenning 
stored goods for their customers, and had a butter warehouse; that 
the defendant had used the warehouse for 15 years, and was in the 
habit of keeping his butters there till he sold them. On the 26th 
October Pickford & Co. had delivered a part of the 156 firkins in 
question at the warehouse, and delivered the residue on the morning 
of the 27th October. The witness could not say whether any one 
came to inspect them or not, but he proved that they were delivered 
up by Fenning to Pickford & Co. under a delivery order from the 
defendant dated 27th October. The defendant’s counsel admitted 
that it must be taken that the sale was not subject to any warranty; 
but objected that the price of the goods exceeded £10, and that there 
was nothing proved to satisfy the requisitions of the Statute of 
Frauds. The verdict was entered for the plaintiffs for £420 10s. 1d., 
with leave to the defendant to move to enter a nonsuit, if there was 
no evidence proper to be left to the jury either of a memorandum of 
the contract or of an acceptance and actual receipt of the goods. James 
obtained a rule nisi accordingly. 
Mellish and Quain showed cause. 


Milward, in support of the rule. 


Cur. adv. vult. 
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The judgment of the court was now delivered by 

BuaAckBuRN J. (After fully stating the facts his Lordship pro- 
ceeded: ) It was not contended that there was any sufficient memor- 
andum in writing in the present case; but it was contended that 
there was sufficient evidence that the defendant had accepted the 
goods sold, and actually received the same; and, on consideration, we 
are of that opinion. 

The words of the statute are express, that there must be an ac- 
ceptance of the goods, or part of them, as well as an actual receipt: 
and the authorities are very numerous to show that both these re- 
quisites must exist, or else the statute is not satisfied. In the re- 
cent case of Nicholson v. Bower, 1 E. & EH. 172, which was cited 
for the defendant, 141 quarters of wheat were sent by a railway, ad- 
dressed to the vendees. They arrived at their destination, and were 
there warehoused by the railway company under circumstances that 
might have been held to put an end to the unpaid vendor’s rights. 
But the contract was not originally a sale of specific wheat, and the 
vendees had never agreed to take those particular quarters of wheat; 
on the contrary it was shown to be usual, before accepting wheat 
thus warehoused, to compare a sample of the wheat with the sample 
by which it was sold; and it appeared that the vendees, knowing 
that they were in embarrassed circumstances, purposely abstained 
from accepting the goods, and each of the judges mentions that fact 
as the ground of their decision. In Meredith v. Meigh, 2 H. & B. 364, 
the goods, which were not specified in the original contract, had 
been selected by the vendor, and put on board ship by the directions 
of the vendee, so that they were in the hands of a carrier to convey 
them from the vendor to the vendee. It was there held, in con- 
formity with Hanson v. Armitage, 5 B. & Ald. 557, that the car- 
rier, though named by the vendee, had no authority to accept the 
goods. And in this we quite agree: for though the selection of 
the goods by the vendor, and putting them in transit, would, but 
for the statute, have been a sufficient delivery to vest the property 
in the vendee; it could not be said that the selection by the vendor, 
or the receipt by the carrier, was an acceptance of those particular 
goods by the vendee. 

In Baldey v. Parker, 2 B. & C. 37, which was much relied on by 
Mr. Milward in arguing in support of this rule, the ground of the 
decision was that pointed out by Holroyd J., who says (p. 44): “Upon 
a sale of specific goods for a specific price, by parting with the 
possession the seller parts with his lien. The statute contemplates 
such a parting with the possession; and therefore as long as the 
seller preserves his control over the -goods, so as to retain his lien, 
he prevents the vendee from accepting and receiving them as his 
own, within the meaning of the statute.” The principle here laid 
down is that there cannot be an actual receipt by the vendee so 
long as the goods continue in the possession of the seller, as un- 
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paid vendor, so as to preserve his lien; and it has been repeatedly 
recognized. But though the goods remain in the personal possession 
of the vendor, yet, if it is agreed between the vendor and the vendee 
that the possession shall thenceforth be kept, not as vendor, but 
as bailee for the purchaser, the right of lien is gone, and then there 
is a sufficient receipt to satisfy the statute. Marvin v. Wallis, 6 E. 
& B. 726; Beaumont v. Brengeri, 5 C.B. 301. In both of these cases 
the specific chattel sold was ascertained, and there appear to have 
been acts indicating acceptance subsequent to the agreement which 
changed the nature of the possession. 

In the present case there was ample evidence that the goods, 
when placed in Fenning’s Wharf, were put under the control of the 
defendant to await his further directions, so as to put an end to any 
right of the plaintiffs as unpaid vendors, as much as the change in 
the mature of the possession did in the cases cited. There was also 
sufficient evidence that the defendant had, at Liverpool, selected these 
specific 156 firkins of butter as those which he then agreed to take as 
his property as the goods sold, and that he directed those specific 
firking to be sent to London. This was certainly evidence of an 
acceptance, and the only remaining question is, whether it is neces- 
sary that the acceptance should follow, or be contemporaneous with 
the receipt, or whether an acceptance before the receipt is not suffi- 
cient. In Saunders v. Topp, 4 Exch. 390, which is the case in which 
the facts approach nearest to the present case, the defendant had, 
according to the finding of the jury, agreed to buy from the plain- 
tiff forty-five couple of sheep which the defendant, the purchaser, had 
himself selected, and the plaintiff had by his directions put them in 
the defendant’s field. Had the case stopped there, it would have 
been identical with the present. But there was, in addition, some 
evidence that the defendant, after seeing them in the field, counted 
them, and said it was all right, and, as this was some evidence of an 
acceptance after the receipt, it became unnecessary to decide whether 
the acceptance under the statute must follow the delivery. Parke B., 
from the report of his observations during the argument, seems to 
have attached much importance to the selection of particular sheep 
by the defendant, but in his judgment, he abstains from deciding 
on that ground, though certainly not expressing any opinion that 
the acceptance must be subsequent to the delivery. The other three 
Barons—Alderson, Rolfe and Platt—express an inclination of opinion 
that it is necessary, under the statute, that the acceptance should be 
subsequent to or contemporaneous with the receipt; but they ex- 
pressly abstain from deciding on that ground. In the elaborate judg- 
ment of Lord Campbell, in Morton v. Tibbett, 15 Q.B. 428, in which 
the nature of an acceptance and actual receipt sufficient to satisfy 
the statute, Is fully expounded; he says (p. 484): “The acceptance 
is to be something which is to precede, or at any rate to be contem- 
poraneous with, the actual receipt of the goods, and is not to be a. 
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subsequent act after the goods have been actually received, weighed, 
Measured, or examined.” The intention of the legislature seems to 
have been that the contract should not be good unless partially exe- 
cuted, and it is partially executed if, after the vendee has finally 
agreed on the specific articles which he is to take under the contract, 
the vendor, by the vendee’s directions, parts with the possession, and 
puts them under the control of the vendee so as to put a complete 
end to all the rights of the unpaid vendor as such. We think, there 
fore, that there is nothing in the nature of the enactment to imply 
an intention, which the legislature has certainly not in terms ex- 
pressed, that an acceptance prior to the receipt will not suffice. There 
is no decision putting this construction on the statute, and we do 
not think we ought so to construe it. We are, therefore, of opinion 
that there was evidence in this case to satisfy the statute, and that 
the rule must be discharged. ‘ 
Rule discharged. 


[As to acceptance as defined by the foregoing case, compare the 
definition contained in the American Uniform Sales Act, s. 4, sub-s. 
3, quoted in the notes following Canada Bank Note Co. v. Toronto 
Railway Co., 1895, in § 1, supra; see also Williston on Sales, 2nd 
ed. 1924, vol. 1, pp. 134-139.] 


PAGE v. MORGAN. 


1885, 15 Q.B.D. 228; S.C., 54 L.J.Q.B. 434. In the Court of Appeal. 


Appeal from the judgment of the Queen’s Bench Division refusing 
an application for a new trial, or to enter judgment for the defendant. 

The action was for the price of wheat, or in the alternative for 
damages for non-acceptance of the wheat. 

The statement of defence denied the contract of purchase, alleged 
that the wheat was sold by sample, and the bulk was not equal to 
the sample, and set up non-compliance with the Statute of Frauds. 

The case was tried before Bulwer Q.C., sitting as commissioner 
at the Chelmsford Summer Assizes, 1884, when the facts were as 
follows: 

The defendant, a miller, bought of the plaintiff by oral contract 
through the plaintiff's agent eighty-eight quarters of wheat. The 
sale was by sample. The wheat was shipped by the plaintiff’s agent 
on a barge for carriage to the defendant’s mill, which was upon a 
navigable canal. The barge arrived at the mill on the evening of 
Tuesday the 25th of March, and at eight o’clock on the morning of 
the 26th some of the sacks containing the wheat were, by direction 
of the defendant’s foreman, hoisted up out of the barge on to the 
mill and examined by him. After twenty-four sacks had been hoisted 
up and examined the foreman sent for the defendant, who came to 
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the mill and inspected the contents of the sacks already delivered, 
and ordered some more to be sent up for examination, and after hav- 
ing examined thirty-eight sacks in all, he at 9 o’clock told the 
bargeman to send up no more, as the wheat, he said, was not equal 
to sample. The defendant then on the same day went off to see 
the plaintiff’s agent at a neighbouring market town, and told him 
that the wheat was not equal to sample, and that he should not 
take it. Some days afterwards, the exact interval, however, was 
not stated, the wheat taken into the mill was returned by defendant’s 
order to the barge, which remained at the defendant’s mill with 
the wheat in it, the plaintiff refusing to take the wheat away, for 
seven weeks and until after action was brought, when the wheat 
was sold by the order of a judge at chambers, and the proceeds 
paid into court to abide the event of the action. 

The dJearned commissioner directed the jury, on the authority 
of Morton y. Tibbett, 15 Q.B. 428, and Kibble v. Gough, 38 L.T. (N.S.) 
204, that there was evidence of an acceptance by the defendant suffi- 
cient to constitute a contract within the 17th section of the Statute 
of Frauds, although the defendant was not precluded from reject- 
ing the wheat if not equal to sample. The jury found that the wheat 
was equal to sample, and that the defendant had accepted it within 
the meaning of the 17th section of the Statute of Frauds, and ac- 
cordingly gave a verdict for the plaintiff. 

A rule for a new trial, or to enter judgment for the defendant, 
was moved for on the ground that there was no evidence for the 
jury of an acceptance of the wheat by the defendant to satisfy the 
statute, but the Queen’s Bench Division (Lord Coleridge C.J. and 
Cave J.) refused the application. 


Brett M.R. It seems to me that the case of Kibble v. Gough lays 
down the governing principle with regard to the question whether 
there is evidence of an acceptance to satisfy the 17th section of 
the Statute of Frauds. It was there pointed out that there must 
be under the statute both an acceptance and actual receipt, but 
such acceptance need not be an absolute acceptance; all that is 
necessary is an acceptance which could not have been made except 
upon admission that there was a contract, and that the goods were 
sent to fulfil that contract. Cotton L.J., in giving judgment in that 
case, said: “All that is wanted is a receipt and such an acceptance 
of the goods as shews that it has regard to the contract, but the 
contract may yet be left open to objection: so that it would not 
preclude a man from exercising such a power of rejection. I think 
that in this case enough had been done to satisfy the statute.” Now 
what had been done in that case? The goods had been taken into 
the defendant’s warehouse and kept for some time, though not so 
long as to make it unreasonable that the defendant should exercise 
his right of rejection if the goods had not been according to con- 
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tract, and the defendant had inspected the goods. They therefore 
had been delivered and actual possession of them had been taken, 
and they had been dealt with by the defendant for the purposes of 
the contract. It was held that under those circumstances what had 
been done in respect to the goods by the defendant must be consid- 
ered as having been done with regard to a contract for the purchase 
of the goods, and as amounting to a recognition of the existence of 
such contract, and that therefore, though the defendant might still 
have a right to reject the goods if not equal to sample, there was 
evidence on which the jury might find that the defendant had ac- 
cepted the goods within the meaning of the statute. That being the 
law as laid down by that decision, what was the evidence on the 
question of acceptance in the present case? The wheat was sent to 
the defendant’s mill in a barge, which was brought under the mill 
in the evening. The next morning a considerable quantity of the 
wheat was taken up by the defendant’s servants into the defendant’s 
mill and remained there some time more or less until the defendant 
had opened the sacks and examined their contents to see if they 
corresponded with the sample. How could the defendant have these 
sacks taken into his mill and there opened and examined without 
a recognition of the existence of a contract entitling him so to deal 
with them? How could any reasonable men come to any other con- 
clusion from his dealing with them than that he had made a contract 
of purchase with regard to them, and that the goods were delivered 
to and received by him under such contract, and examined by him 
to see if they were according to the contract? It seems to me clear 
that under these circumstances there was evidence for the jury of 
an acceptance within the meaning of the statute. I can conceive of 
many cases in which what is done with regard to the delivery and 
receipt of the goods may not afford evidence of an acceptance. Sup- 
pose that goods being taken into the defendant’s warehouse by the 
defendant’s servants, directly he sees them, instead of examining 
them, he orders them to be-turned out or refuses to have anything 
to do with them. There would be an actual delivery, but there would 
be no acceptance of the goods, for it would be quite consistent with 
what was done that he entirely repudiated any contract for the pur- 
chase of the same. I rely for the purposes of my judgment in the 
present case on the fact that the defendant examined the goods to 
see if they agreed with the sample. I do not see how it is possible 
to come to any other conclusion with regard to that fact than that 
it was a dealing with the goods involving an admission that there 
was a contract. It appears to me that, having regard to the case 
of Kibble v. Gough, which is an authority binding on us, there was 
clearly evidence in this case for the jury of an acceptance, and that 
upon such evidence there was only one conclusion to which they 
reasonably could come. The counsel for the defendant placed reli- 
ance on the case of Rickard v. Moore, 38 L.T. (N.S.) 841. It is al- 
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leged that in that case Lord Bramwell doubted the correctness of 
what he had said in the previous case of Kibble v. Gough. However 
that may be, it is quite clear that that case cannot overrule Kibble 
v. Gough. For these reasons I am of opinion that this appeal must 
be dismissed. : 


Baaaattay L.J. I am of the same opinion. It has been decided 
in the cases of Morton v. Tibbett, and Kibble v. Gough, that there 
may be an acceptance within the statute though it is not such an 
acceptance as to preclude the defendant from objecting subsequently 
that the goods are not according to the contract, and rejecting them 
on that ground. Different opinions have been expressed as to the 
true grounds on which Morton v. Tibbett was based, but it seems to 
me that the case of Kibble v. Gough has made the effect of the 
former decision clear. Reliance was placed by the defendant’s coun- 
gel on the case of Rickard v. Moore. But when that case comes to 
be examined there are various points of difference which are adverted 
to in the judgments, and there is also the most important distinction 
adopted by Thesiger L.J., in giving judgment, viz., that, whereas in 
Kibble v. Gough the jury found that the goods were equal to sample, 
in Rickard v. Moore the jury found that they were not equal to 
sample. The only question we have to consider is whether thera 
is evidence of an acceptance in this case within the principle laid 
down in the cases of Morton v. Tibbett and Kibble v. Gough. It 
seems to me clear that there was such evidence. 


Bowen L.J. This case appears to me to be governed by the deci- 
sion in Kibble v. Gough. That decision would be binding upon me 
whether I agreed with it or not, but it seems to me that it is based 
on the soundest sense. The statute says that the contract shall not 
be good unless, among other alternative requisites, there has been 
an acceptance and actual receipt of some part of the goods. Having 
regard to the mischiefs at which the statute was aimed, it would 
appear a natural conclusion that the acceptance contemplated by 
the statute was such a dealing with the goods as amounts to a recog- 
nition of the contract. That, accordingly, was the view taken by this 
Court in the case of Kibble v. Gough. In Rickard v. Moore there 
was the distinction that has been pointed out by my brother Bag- 
gallay. In Kibble vy. Gough the goods were found to be equal to 
sample, and it therefore became necessary to decide in that case 
whether there was an acceptance within the 17th section; in Rickard 
v. Moore the goods were found not to be equal to sample, so it was 
only necessary to decide whether they were rightly rejected. I do 
not think that Lord Bramwell, by his remarks on what had thus 
become a by point, can have intended to overrule the previous deci- 


sion of this Court. In any case we are bound by the decision in 
Kibble v. Gough. 


Appeal dismissed. 
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TAYLOR v. SMITH. 


[1893] 2 Q.B. 65; S.C., 61 L.J.Q.B. 331. In the Court of Appeal. 


Appeal of the plaintiffs, in an action to recover the price of timber 
sold and delivered to the defendant, from the judgment of Wright 
J., dismissing the action. 


Lorp HERSCHELL. This action is brought in respect of an alleged 
contract for the sale of deals, and the question is whether there is 
a contract complying with the requisitions of the 17th section of 
the Statute of Frauds. The bargain was made by word of mouth. 
An invoice was made out which was dated October 21, but not sent 
to the defendant till. October 30, which was in these terms: “Mr. 
John Smith, Manchester. Bought from Messrs. Charles Taylor, Sons 
& Co., 1060 spruce deals. Free to flat, £100 lis. 4d., per Kenworthy’s 
flat, Arthur.” Kenworthy was a carrier who carried goods to Man- 
chester, and part of the arrangement was that ‘the deals should be 
sent by Kenworthy’s flat. The first question is whether there was 
a memorandum in writing signed by the defendant of the terms of 
the contract. No letter was written by him which contained any 
direct reference to the invoice. He signed the following memoran- 
dum on the advice note sent him by the carrier: ‘Refused. Not 
according to representation. John Smith.” The only other docu- 
ment signed by the defendant was a letter dated November 8, written 
by him to the plaintiffs, which was as follows: “With reference to 
the deals refused by me now lying at Kenworthy’s, they are not 
according to representation, and much inferior in quality to any St. 
Johns spruce Geals I have seen. I consider them fully 10s. per stand- 
ard below average value, and. therefore cannot accept same.” The 
question is whether either or both of these documents can be said 
to be, in conjunction with any document incorporated with or refer- 
red to in them, or either of them, a memorandum within the statute. 
It is obvious that the advice note, the indorsed memorandum, and 
the letter do not by themselves constitute such a memorandum, for 
the terms of the bargain are not to be found in them. If any of 
them had referred to or incorporated the invoice I think there would 
have been a sufficient memorandum; but it is impossible to say tha 
the invoice is incorporated with or referred to in any of them. There 
is therefore no memorandum to satisfy the statute. 

‘The second point is this—it was strongly insisted upon by the 
plaintiffs—that there was an acceptance of the goods and an actual 
receipt of them by the purchaser. About the receipt. there is no diffi- 
culty. The goods were sent to the defendant on the flat of Ken- 
worthy, the carrier chosen by him, were landed at Kenworthy’s 
wharf, and notice of their arrival was sent to the defendant by Ken- 
worthy, informing him that they were then at his order. But the 
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statute requires that the goods, or some part thereof, shall have been 
accepted as well as received. Acceptance therefore means something 
beyond receipt; receipt alone is not enough. That receipt by the 
carrier designated. by the purchaser is not enough to constitute an 
acceptance has been settled by numerous authorities which have not 
been overruled, though some of the dicta in them may be inconsistent 
with later decisions. What have we here beyond the receipt? The 
defendant examined the goods on October 28th and 29th. There 
is a controversy as to whether he did not examine them again on 
November 5. He denies that he did, and it would not be safe to 
act on the view that he did make this later examination. On the 29th 
of October, as he says, he wrote the memorandum of refusal on the 
advice note, and there is no evidence on which we could safely act 
that he wrote it at any later date. Then on November 8 he writes 
the letter I have read. Can he under these circumstances be said 
to have accepted as well as received the goods? It has been decided 
that there may be an acceptance of goods within the meaning of the 
statute, though the right to reject the goods as not being according 
to sample has not been lost; but unfortunately the cases give no 
clear explanation of what is an acceptance within the meaning of 
the statute. The statute has not said that there must be some act 
recognizing the contract; it requires recognition in a particular way, 
by acceptance of the goods or some portion of them. “Acceptance” 
is not used in the statute according to its common acceptation, and 
in what precise sense it is used has never been determined. The 
plaintiffs in support of the view that there has been an acceptance 
rely on Morton v. Tibbett, 15 Q.B. 428, and the two recent cases in 
the Court of Appeal of Kibble v. Gough, 38 L.T. (N.S.) 204, and 
Page v. Morgan, 15 Q.B.D. 228. In the two latter cases the action 
was tried by a jury, and the question before the Court of Appeal 
was not whether there had been an acceptance, but whether there 
was evidence of acceptance to go to the jury, and the court held 
that there was. Page v. Morgan was most relied on, where the 
law was laid down by Bowen L.J. in these terms: “Having regard 
to the mischiefs at which the statute was aimed, it would appear a 
natural conclusion that the acceptance contemplated by the statute 
was such a dealing with the goods as amounts to a recognition of the 
contract.” In that case the goods, which consisted of bags of flour, 
had been taken in part into the defendant’s mill, and he there opened 
some of them for examination. It was held that there was evidence 
to go to the jury that he had accepted the goods. In the present case 
the question is not whether there was evidence on which a jury 
might find acceptance, but whether the jury was wrong in finding 
that there had not been an acceptance. I am not satisfied that there 
was an acceptance of these goods within any reasonable meaning of 
the word. I cannot think that the mere inspection of the goods by 
the defendant amounted to acceptance, even accompanied with such 
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delay as there was in communicating with the vendors. No doubt 
you mtght have a case in which there was such an amount of delay 
after the goods had been placed in the custody directed by the pur- 
chaser as to prevent the purchaser from withdrawing, but here there 
has been no such lapse of time as can preclude the purchaser from 
denying that he has accepted the goods. The question then is, Has 
there been any such dealing with the goods as amounts to accept- 
ance? I think that no case has gone quite so far as we should be 
going if we were to say that there was here evidence on which a 
jury might properly find acceptance. In Page v. Morgan the pur- 
chaser had some of the sacks taken into his mill; here the goods 
were only landed at Kenworthy’s wharf, and the defendant gave no 
directions as to dealing with them. In Page v. Morgan, after some 
of the sacks had been taken into the defendant’s mill, the defendant 
there opened them. In the present case all that appears is that the 
goods were at the carrier’s wharf and the defendant there looked 
at them. I think that this mere looking at them cannot be held to 
amount to acceptance. If I could find that there was acceptance I 
should not be indisposed to do so, for one does not like the rights 
of parties to be defeated on technical grounds; but I think that 
great mischief would be done by reading a statute in a way in which 
no reasonable man would read it unless he was determined to get 
rid of its effect, and by introducing fine distinctions, which cause 
further litigation by giving rise to other fine distinctions. The ap- 
peal must be dismissed. 


[Lindley and Kay L.JJ. also gave reasons for dismissing the 


appeal. ] 
Appeal dismissed. 


ABBOTT & CO. v. WOLSEY. 


[1895] 2 Q.B. 97; S.C., 64 L.J.Q.B. 587. In the Court of Appeal. 


Action for damages for non-acceptance of hay sold by the plain- 
tiffs to the defendant. A county court judge gave judgment for 
the plaintiffs. A divisional court reversed this decision. The plain- 
tiffs appealed. 


Lorp EsuHer M.R. The question raised in this case was whether 
there had been an acceptance of the hay within the meaning of the 
Sale of Goods Act, 1893, s. 4, sub-s. 3. No question was raised as 
to whether there had been a delivery of the goods or not. On an 
appeal from a county court the only jurisdiction which the Court 
has is to determine some question of law which was raised before 
the county court judge. The only question of law before the Court 
is, not whether there was an acceptance of the goods within the 
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statute, but whether Fier. “was” ome cite on which the county court 
judge might properly find that there was such an acceptance. Cases 
have been cited which were decided before the passing of the Sale 
of Goods Act, 1893. It may be that the decisions on the subject were 
not quite consistent; but, assuming that to be so, it is now imma- 
terial, for the legislature have undertaken to determine which of 
the decisions was correct. The statute was passed to declare the law. 
We are bound by it, and can look to jothing else. Contrasting s. 4, 
sub-s. 3, with s. 35 of the Act, the meaning of the former seems to 
me very clear. The effect of the Statute of Frauds was that certain 
conditions had to be fulfilled before a contract for the sale of goods 
of the value of ten pounds or upwards could be enforced by action. 
If there was no written memorandum of the contract, and if none 
of the other matters mentioned in the statute existed, the Court 
could not inquire further into the question whether there was a 
contract or not. If there was a memorandum in writing of the con- 
tract signed by the party to be charged or his agent, the statute 
was satisfied. There was another way in which the statute might 
be satisfied, and the Court enabled to hold that there was a contract, 
although there was no written memorandum, namely, by proof that 
the goods had been delivered by the seller and accepted by the pur- 
chaser. Mere delivery to the purchaser was not equivalent to ac- 
ceptance by him. But it is clear that the term “acceptance” is used 
in two senses. The acceptance that satisfies the Statute of Frauds 
and the acceptance that binds the purchaser to pay for the goods 
are different things. When s. 4, sub-s. 3, is contrasted with s. 35 
of the Sale of Goods Act, 1893, it is obvious that the statute recog- 
nises this difference. The acceptance under s. 4 is such an accept- 
ance as will shew the existence of a contract which the Court may 
enforce. Sub-s. 3 of s. 4 provides that there shall be an acceptance 
of goods within the meaning of the section when the buyer does any 
act in relation to the goods which recognizes a pre-existing contract 
of sale, whether there is an acceptance in performance of the con- 
tract or not. The acceptance described in s. 35 which is to bind the 
purchaser to pay for the goods is a different thing. The only ques- 
tion here is as to the existence of the kind of acceptance mentioned 
in s. 4. Therefore, the observations of judges which have been cited 
to the effect that a purchaser cannot be held to accept goods when 
he says that he rejects them seem to me beside the mark. In the 
case before us the goods are sent to the defendant with a delivery 
note, which is an intimation by the seller that he is delivering the 
goods under a contract. The defendant keeps the note, which is a 
recognition that there is to be such a delivery; and the question 
is whether there is an acceptance by him. The goods being so deliv- 
ered, the defendant proceeds to inspect them. It may be that mere 
inspection would not amount to an act which recognizes a pre-exist- 
ing contract; but, if the defendant does an act, and uses words with 
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regard to that act, those words are material as explaining the act 
and shewing the nature of it. Here the defendant took what is 
known in business as a sample. He not only took that sample, but 
he said that it was not equal to his sample; by which he must have 
meant some sample previously given to him in connection with a 
contract for the sale of hay. He did not take the sample merely in 
order to inspect the quality of the hay, but to see whether it was 
equal in quality to another sample. I think that that act of taking 
a sample as explained by the words which accompanied it was an 
act which recognized a pre-existing contract; at all events, it was 
evidence upon which the county court judge might properly come to 
the conclusion that the sample was taken as a bulk sample to be 
compared with a former sample given in connection with a contract 
for the sale of the hay, and therefore that the act of taking it was 
a recognition of an existing contract for the sale of the hay. The 
only question which we have jurisdiction to determine is whether 
there was such evidence or not. If there was, we cannot overrule 
the finding of the county court judge. For these reasons I think 
the appeal must be allowed. 


[A. L. SmiruH and Riespy L.JJ. also gave reasons for allowing the 
appeal. ] 
Appeal allowed. 


TAYLOR v. GREAT EASTERN RAILWAY CO. 


70 L.J.K.B. 499; S.C., [1901] 1 K.B. 774. In the High Court of Justice. 


Action tried before Bigham J. without a jury. 

The action was brought by the trustee in bankruptcy of one 
Sanders to recover damages for the conversion of a quantity of bar- 
ley, and the question was whether at the date of the alleged conver- 
sion the plaintiff was entitled to the possession of the goods. The 
facts were as follows: Sanders was a corn merchant. His practice 
was to buy goods delivered at different railway stations and to re- 
sell the goods to his customers as and when he could. He had no 
warehouse of his own, and, as the goods which he bought were fre- 
quently not re-sold for some time, he used the depots of the railway 
companies as stores, the railway companies charging him with rent. 
Before the events in this action he had traded in this way with the 
defendants. On October 19, 1900, Sanders bought of a firm of Bar- 
nard Brothers the barley in question at a cost of £68 5s. The goods 
were sold “on rail at Elsenham Station” to the order of Sanders. 
A sufficient memorandum of the contract of sale within section 4 
of the Sale of Goods Act, 1893, was signed by Barnard Brothers, but 
not by Sanders. On October 24 Barnard Brothers gave a written order 
to the defendants directing them to transfer the barley “to await 
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the order of Sanders; charges to Sanders.” This order seemed to 
have been given in anticipation of the arrival of the goods at Hlsen- 
ham, for they did not reach that place until October 29, on which 
day the defendants received the goods from a farmer named New- 
port, who directed the defendants to hold them to the order of 
Barnard Brothers. Thus the defendants were in possession of the 
goods with directions from the consignor to hold them to the order 
of Barnard Brothers, and with directions from Barnard Brothers 
to transfer them to await the order of Sanders. Thereupon the de- 
fendants sent to Sanders an advice note dated October 29. It was 
headed in large type, “Advice of outward grain received to await 
order.” Then the note proceeded as follows: “Mr. G. Sanders,— 
The undermentioned grain consigned to wait your order having been 
received at this station, I will thank you for instructions to forward 
the same as soon as possible, as it remains here and is now held by 
the company—not as common carriers, but as warehousemen—at 
owner’s sole risk, and subject to the usual warehouse charges, in 
addition to the charges now advised.” The note then contained an 
intimation that, in case forwarding instructions were given in re- 
spect of the goods, the defendants would not assume the responsibili- 
ties of common carriers until the day following such instructions. At 
the foot were particulars of the quantity of barley and of the sum 
payable for carriage to EHlsenham. After receiving this advice note 
Sanders tried to re-sell the barley, using for the purpose a sample 
obtained from Barnard Brothers. He was not successful in finding 
a buyer. He never inspected or sampled the bulk at the railway 
station. Towards the end of November Sanders ascertained that he 
was unable to pay his debts as they fell due, and he thereupon called 
his creditors together by a circular dated November 28. The issu- 
ing of this circular constituted an act of bankruptcy, upon which 
he was subsequently adjudicated; the appointment of the plaintiff 
as trustee followed. On or about November 30 Barnards paid to the 
defendants the charges for the carriage of the goods to Elsenham 
and also the amount due up to that time for rent, and the defendants 
then, at Barnards’ request, gave up the goods, taking from Barnards 
an indemnity against the consequences of so doing. 

The action was then brought by the plaintiff as the trustee in 
the bankruptcy of Sanders. 


BiaHam J., after stating the facts, continued: The delivery to 
Barnard Brothers constitutes the alleged conversion. The first ques- 
tion is whether Barnard Brothers were on November 30 entitled to 
stop the goods as being still in transitu. I am of opinion that they 
were not. The transitus was over as soon as a reasonable time had 
elapsed for Sanders to elect whether he would take the goods away 
or leave them in the defendants’ depot on rent. Such a reasonable 
time had elapsed, and, having regard to the fact that it was the 
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practice of the defendants to hold goods for Sanders as warehouse- 
keepers at rent when they were not removed after arrival at the 
stations, I find that, by agreement between Sanders and the defend- 
ants, the goods were at the time when Barnards took them away in 
the possession of the defendants as warehouse-keepers for Sanders. 

[Passages in the judgment containing a further discussion of this 
point are omitted here. ] 

But the defendants relied on another defence. It appeared that 
although Barnard Brothers had signed a sufficient memorandum of 
the contract of sale within the meaning of section 4 of the Sale of 
Goods Act, 1893, Sanders had not; and it was said that he had neither 
paid any part of the price (which was true) nor accepted 
any part of the goods. In these circumstances it was argued, as I 
understand, that the property in the goods had not passed from 
Barnards to Sanders, and that, therefore, Barnards were entitled to 
possession. I may say at once that this contention, whatever it may 
be worth in law, is not well founded in fact. I am of opinion that 
the goods had been accepted by Sanders. He had certainly received 
them; but, of coursé, receipt does not necessarily involve acceptance. 
But after receiving them he had obtained a sample, not, it is true, 
by drawing it from the bulk at the station, but by asking the vendors 
to let him have a sample which was in their possession. By means 
of this sample he had tried to sell the goods. He had, moreover, 
kept them for a month. These circumstances, in my opinion, amount 
to an acceptance..... Sub-section 3 of section 4 (Sale of Goods 
Act, 1893) provides that “There is an acceptance of goods within the 
meaning of this section when the buyer does any act in relation to 
the goods which recognizes a pre-existing contract of sale whether 
there be an acceptance in performance of the contract or not.” Now, 
I think there could not be a clearer act recognising a pre-existing con- 
tract of sale than the attempt by Sanders to re-sell. If he had in 
fact re-sollu, would that not have been sufficient? And if an actual 
sale, then why not also an attempt to sell? Can any one suppose 
that Sanders could have successfully resisted an action for the price? 

... 1 think that though there was no memorandum in writing 
signed by Sanders, yet the provisions of the statute were sufficiently 
complied with to make the contract of sale binding upon him. 

The view which I take of the facts makes it unnecessary to con- 
sider the point of law, but I should like to say a word or two about 
it and about Nicholson v. Bower, 28 L.J.Q.B. 97, 1 HE. & H. 172, cited 
upon behalf of the defendants. I think that the absence of a mem- 
orandum in writing, and of the other conditions mentioned in sec- 
tion 4, sub-section 1, of the Sale of Goods Act, 1893, does not make a 
contract void or even voidable. The contract is good. The only ef- 
fect of the non-fulfilment of the statutory conditions is that it is un- 
enforceable. And the contract being good, all the legal consequences 
of a contract follow; so that if the contract is for the sale of specific 
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goods, the property in the goods passes to the buyer. It may be 
asked what happens if the buyer after making the purchase refuses 
to fulfil any of the statutory conditions which alone will make the 
contract enforceable against him? The property in the goods has 
passed to him, and it may be that he has received the goods them- 
selves, yet he cannot be sued for the price. My answer is that the 
seller may call upon the buyer to pay for the goods, and if he fails 
to comply the seller may treat the contract as rescinded. The effect 
of such rescission would be to re-vest the property in the seller and 
to entitle him to resume possession. As to Nicholson v. Bower, it 
was an issue to try whether certain wheat was the property of the 
plaintiff, who was the assignee of one Pavitt, a bankrupt, or the 
property of the defendant, who had sold the wheat to Pavitt. Pavitt 
had not complied with the requirements of the statute, so that the 
contract of sale never was enforceable against him; and it seems 
to have been decided that on this ground there was no binding con- 
_tract between the vendor and the vendee, and that therefore the 
property never legally vested in the buyer. If that is the true 
ground of the decision I do not think it was right; nor do I think 
it is in accordance with the later cases decided under the statute. 
The seller had sold the goods and was clearly bound by the con- 
tract; and the buyer had bought the goods, although he could not 
be sued for the price if he chose to insist on the statutory defence. 
In such circumstances it would not be true to say that the prop- 
erty had not passed. I think, however, upon a careful examination of 
the facts of the case, the decision may be justified on the supposi- 
tion that before the assignee’s title could be said to have arisen the 
vendor and vendee had rescinded the contract, so that the property 
had re-vested in the former; and this appears to have been the 
ground upon which the judgment of Mr. Justice Erle proceeded. I 
think there must be judgment for the plaintiff for £68. 

Judgment accordingly. 


[In the foregoing case Bigham J. also referred to the case of 
Taylor v. Smith, 1898, supra, relied on by the defendants, as a case 
that would have been better left unreported, because it declared no 
principle of law and was, in his opinion, of no general application. 
The case, according to Bigham J., was dealt with by the court as 
merely involving a question of fact, it being held that the buyer did 
not by looking at the goods at the wharfingers, and by saying “TI 
reject them,” in fact accept them. Taylor v. Smith seems, however, 
to have misled the Court of Appeal for Ontario in Scott v. Melady, 
1900, 27 O.A.R. 198. As to acceptance and receipt under the Statute 
of Frauds, s. 17, or the Sale of Goods Act, s. 4, see.also Bushel vy. 
Wheeler, 1844, 15 Q.B. 442n.,, 23 R.C. 213; Meredith vy. Meigh, 1853, 
2 E. & B. 364, 23 R.C. 217; Robinson v. Gordon, 1863923. UO. Cort wu4ae 
McMaster v. Gordon, 1869, 20 U.C.C.P. 16; Tower v. Tudhope, 1875, 
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37 U.C.R. 200; Munn v. Berger, 1884, 10 Can. S.C.R. 512 (Quebec); 
Lumsden v. Davies, 1885, 11 O.A.R. 585; Leadlay v. McRoberts, 1886 
138 O.A.R. 378; Thames Canning Co. v. Eckardt, 1915, 34 O.L.R. 72, 
23 D.L.R. 805; McLean v. McGhee, 1920, 30 Man. R. 386, 538 D.L.R. 
14, [1920] 2 W.W.R. 394; Benjamin on Sale, 6th ed. 1920, pp. 224-254.] 

[As to the passing of the property in goods under a contract of 
sale notwithstanding non-compliance with the Statute of Frauds, s. 
17, see also Burton vy. Bellhouse, 1860, 20 U.C.R. 60;but see Friendly 
vy. Canada Transit Co., 1886, 10 O.R. 756 (property passing because 
of acceptance and actual receipt); Kent v. Ellis, 1900, 31 Can. S.C.R. 
110; and see the notes following Morris vy. Baron, 1918, in the present 
chapter, §6, infra. ] 

[As to acceptance under the Sale of Goods Act, s. 35, see the 
eases in chapter V, §8, infra.] 


PRESTED MINERS CoO. v. GARDNER. 


[1910] 2 K.B. 776; S.C.,-79 L.J.K.B. 1148. In the High Court of Justice. 


Action for, inter alia, a declaration that a certain agreement was 
made between the plaintiffs and the defendants and was binding 
-upon them, specific performance of the agreement and damages. It 
was assumed for the purpose of the arguments before the trial Judge 
(Walton J.) that the agreement was for the sale of goods by the 
defendants to the plaintiffs, and was not to be performed within one 
year. Part of the goods was accepted and actually received. 


WALTON J., after dealing with the questions of fact, continued: The 
defendants say that there was no contract in writing sufficient to sat- 
isfy s. 4 of the Statute of Frauds. That section is not repealed by 
the Sales of Goods Act, 1893, although s. 17 of the Statute of Frauds 
as amended by Lord Tenterden’s Act is repealed by the Sale of 
Goods Act, 1893, and replaced by s. 4 of that Act. 

On behalf of the plaintiffs it was contended that s. 4 of the 
Statute of Frauds does not apply to a contract for the sale of goods, 
but that the matter is governed wholly and exclusively by s. 4 
of the Sale of Goods Act, 1898, and that if a contract for the sale 
of goods is brought within s. 4 of the Sale of Goods Act, 1893, or 
(what is in substance the same thing) within the language of s. 
17 of the Statute of Frauds as amended by Lord Tenterden’s Act, 
it is not within s. 4 of the Statute of Frauds. It was assumed (but 
only for the purpose of the arguments before me and not as in any 
way constituting an admission by the plaintiffs) that the agreement 
upon which this action was brought was an agreement which was 
not to be performed within the space of one year within the mean- 
ing of s. 4 of the Statute of Frauds. Although the agreement com- 
prised other matters it was essentially an agreement for the sale 
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of goods upon certain terms and conditions. The question for my 
decision is whether s. 4 of the Statute of Frauds applies to an agree- 
ment for the sale of goods. There is no direct express authority on 
the point, but from the text-books, including those of such authority 
and standing as Smith’s Leading Cases and Leake on Contracts (I 
refer to pp. 219 and 220 of the 8rd edition of that book, which was 
published in the lifetime of Mr. Leake), it appears that it has al- 
ways been assumed that an agreement for the sale of goods may be 
within s. 4 of the Statute of Frauds, and I so hold. 

In my judgment this agreement is within s. 4 of the Statute of 
Frauds, and that section, notwithstanding anything in the Sale of 
Goods Act, 1893, governs this case. On that ground, and on that 
ground only, I hold that this action cannot succeed. 


[On appeal to the Court of Appeal, [1911] 1 K.B. 425, 80 L.J.K.B. 
819, counsel for the appellant having abandoned the point of law 
discussed in the court below, the appeal was dismissed. ] 


§4. Harnest or part payment. 


BLENKINSOP v. CLAYTON. 


1817, 7 Taunt. 597, 129 E.R. 238. In the Commen Pleas. 


In this action the plaintiff declared for horses and goods sold 
and delivered, and for the keep of a horse sold to the defendant. 
Upon the trial of the cause, at the York spring assizes, 1817, before 
Wood B., the plaintiff proved that he had sent his servant with a 
horse to a fair to sell it, and that the defendant, seeing the horse, 
followed it into a stable, offered £45 for it, and said he should in 
half an hour have a stall in his stable vacant to receive it. The 
plaintiff's servant agreed to accept the sum named, and taking a 
shilling in his hand, drew the edge of it across the palm of the 
defendant’s hand, and replaced the shilling in his own pocket, which 
the witnesses called striking off the bargain. The defendant after- 
wards brought a chapman to the stable, and stating to him that he 
had bought the horse, offered to sell it to him at a profit of £5 
which the other, discovering a supposed unsoundness, declined; in 
consequence of which discovery, the defendant returned to the plain- 
tiff’s stable, and declined his purchase. The plaintiff contended, first, 
that the act of striking off the bargain, as above described, bound 
the contract so as to satisfy the Statute of Frauds; secondly, that 
the defendant’s declaration that_-he had bought the horse, and _ his 
attempt to resell it, was evidence that the sale and delivery were 
complete, and entitled the plaintiff to recover. Wood B. reserved the 
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points, subject whereto the jury found a verdict for the plaintiff. 

Hullock, Serjt., in Easter term had obtained a rule nisi to set 
aside this verdict and enter a nonsuit, again which 

Copley, Serjt., now showed cause. He contended, first, that the 
act called the striking off the bargain, which was a term well under- 
stood in the north of England, was such a part payment as complied 
with the Statute of Frauds. It was not invalidated by the money 
being instantly returned to the seller with the consent of the buyer. 
[But the whole court denied that there was ever any payment or 
transfer of the shilling, even for a moment. ] Next, if a purchaser 
treats the property as his own, that proves a sufficient delivery, as 
was held by Lord Kenyon C.J. in the case of the sale of a stack 
of hay (Chaplin v. Rogers, 1 Hast, 192), wherein the defendant had 
resold a part of it, though he afterwards refused to permit the sec- 
ond purchaser to take it. In Elmore vy. Stone, 1 Taunt. 458, thers 
was no actual delivery. The defendant cannot resort to the Statute 
of Frauds, after he has by his own act acknowledged the purchase. 
Searle v. Reeves, 2 Hsp. N.P. Cas. 593. 

Hullock, in support of his rule, denied that there was in this 
case any part payment, or any constructive delivery. 


Gisgs C.J., interposing, relieved him. The court do not go all 
the way with the defendant on all his points; but the court is em- 
barrassed by observing that it was not left to the jury to find 
whether there was any delivery or not; and on the first trial of the 
case of Chaplin v. Rogers the jury found there was an acceptance 
of the hay, and on the second trial they found that it had been de- 
livered; and we are far from saying that we do not coincide with 
the learned baron who tried the cause in his direction, but we think 
it ought to be left to the jury, to find whether this was or was not 
a delivery; therefore there must be a new trial. This is very dif- 
ferent from the case of the haystack, for there nothing more could 
be done to confer a possession. 


DatxLAs J. The only question here is, whether something else re- 
mained to be done; upon that point I have an opinion, but it is un- 
necessary here to disclose it, and I carefully abstain from stating 
what it is. 


[The court, altering the form of the rule, made it absolute for a 
new trial.] 


[As to the early history of the contract of sale and the giving 
of earnest, see Pollock and Maitland, History of English Law, 2nd 
ed. 1898, vol. 2, pp. 207-209; cf. Holdsworth, History of English Law, 
vol. 1, 3rd ed. 1922, p. 569; vol. 2, 8rd ed. 1923, pp. 81-87, 108, 382, 387; 
articles by Gilbert Stone in the Law Quarterly Review, vol. 29, pp. 323, 
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442 (July-October, 1913), vol. 31, p. 50 (January, 1915). As to earnest 
and part payment, see also Benjamin on Sale, 6th ed. 1920, pp. 255 ff.] 


NORTON v. DAVISON. 


[1899] 1 Q.B. 401; S.C. 68 L.J.Q.B. 268. In the Court of Appeal. 

Appeal by the defendant from the judgment of a Divisional Court 
(Wright and Darling JJ.) reversing the judgment of the judge of 
the Westminster County Court, who had dismissed the action because 
of non-compliance with s. 4 of the Sale of Goods Act. 


Eart or Harspury L.C. I regret that I cannot agree with the 
decision of the Divisional Court. There appears from the notes of 
the evidence and the findings of the learned county court judge there- 
on to be no doubt as to the facts of this case. Prior to May 7, 1897, 
the defendant had ordered certain cabinets of the plaintiffs, which 
had been duly delivered at various times, and on that day the de- 
fendant gave the plaintiffs a further order for an additional number 
of cabinets. What passed on that occasion was in substance as fol- 
lows. On receiving the order the plaintiff Steele said that it was 
a large one, and that he should like something on account; and there- 
upon the defendant said that the plaintiffs had been overpaid on the 
previous order to the extent of £1; and I will take it that, as was 
argued, the effect of what took place was that it was then agreed that 
the sum of £1, which the plaintiffs had already received, should be ap- 
propriated to the new order and retained by them as part payment of 
the price of the cabinets then ordered by the defendant. On these 
facts the question becomes a dry question of law, namely, whether 
under the circumstances there has been that which will satisfy the 
requirements of the 17th section of the Statute of Frauds, or rather 
of the provisions of the Sale of Goods Act, 1898, which have now 
taken its place. I am clearly of opinion that there has not. It is 
not, as it appears to me, very material to consider the policy of the 
statute. It is enough that the Legislature has provided that, in the 
case of the sale of goods of the value of £10 or upwards, the con- 
tract shall not be enforceable unless either there is a memorandum 
of it in writing signed by the party to be charged, or his agent, or 
the buyer accepts part of the goods and actually receives the same, 
or gives something in earnest to bind the contract or in part pay- 
ment. The effect clearly is that, where there is no memorandum of 
the contract in writing, there must be something done in addition 
to the making of the oral contract in affirmance of the bargain there- 
by made. The question in this case, therefore, is whether, where 
there is only an oral contract for the sale of goods of a value ex- 
ceeding the amount mentioned in the statute, and something which 
has passed is by a term of that oral contract to be treated as part 
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payment for the goods, the provisions of the statute are satisfied, and 
a party to the contract may sue upon it by virtue of the mere oral 
term therein contained without anything actually done which, apart 
from the contract itself, may testify to its existence. I think that, 
if such a construction were given to the statute, its provisions would 
be rendered idle. The intention of the statute obviously being that 
mere words of mouth should not be sufficient to establish a contract 
for the sale of goods exceeding the prescribed value, but that some- 
thing besides should be necessary for that purpose, it would be 
wholly inconsistent with its provisions to hold that a plaintiff may 
rely on a mere oral term of the contract as satisfying the require 
ments of the statute. The view of the statute which we are taking 
is exactly that which was taken in the case of Walker v. Nussey, 16 
M. & W. 302. I think that it would be a very rash undertaking after 
the lapse of half a century to overrule the opinion of the eminent 
judges who decided that case, which appears to me to be precisely 
in point. For these reasons I think the appeal must be allowed. 


A. L. SmitH L.J. I am of the same opinion. The case appears 
to be exactly covered by the judgment of the Court of Exchequer in 
Walker v. Nussey, which has never been impugned. 


Cuirty L.J. I agree, and will only add the following observations. 
It appears clear from the evidence stated on the county court judge’s 
notes and his findings that, upon the oral contract being made for 
the sale of the goods which exceeded £10 in value, it was a super- 
added term of the contract itself that the sum previously overpaid 
to the plaintiffs should be retained by them and appropriated to the 
price of the goods contracted to be sold. It is plain that the provi- 
sions of the Statute of Frauds and those of the Sale of Goods Act, 
1893, which correspond to them, require that, in the absence of a 
writing, there should be something in addition to the mere oral 
contract, namely, acceptance and receipt of the goods, or something 
given in earnest to bind the contract, or part payment, in order to 
make the contract enforceable. Therefore, where the existence of 
the supposed part payment depends upon a term of the oral contract 
itself, the statute is not satisfied. I think it would be repealing the 
provisions of the statute to say that there was a part payment which 
satisfied the statute in this case. 
Appeal allowed. 


PARKER v. CRISP. 
[1919] 1 K.B. 481; S.C., 88 L.J.K.B. 775. In the High Court of Justice. 


On April 22, 1918, the plaintiff orally agreed to buy from the 
defendants for £387 10s. a quantity of saccharine, and on the same 
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day he sent his cheque in accordance with the agreed mode of pay- 
ment. On the following day—the duty on the saccharine having in 
the meantime been increased—the defendants wrote to the plaintiff: 
“As you are aware the duty on saccharine since yesterday has been 
increased practically double, and unless you are able to pay the ex- 
cess duty we regret we shall be unable to send you the goods. We 
will return your cheque with pleasure upon hearing from you that 
you will not require the goods.” The plaintiff refused to pay the 
increased duty, there being no stipulation in the contract to that 
effect, and after some correspondence the defendants returned the 
plaintiff's cheque a few days later. 

In an action in a county court for damages for non-delivery, the 
defendants set up non-compliance with s. 4 of the Sale of Goods Act. 

The county court judge found as a fact that the defendants agreed 
to sell the saccharine at 310s. per lb. and to deliver it in Liverpool: 
that the defendants made no stipulation as to the price being in- 
creased if the duty was increased; that it was agreed that the plain- 
tiff should send his cheque, and that in sending it the plaintiff was 
carrying out the agreed mode of payment. He accordingly gave 
judgment for the plaintiff. The defendants appealed. 


Lorp CoLreRripge J. stated the facts and findings of the county court 
judge and continued as follows: The first question is whether there 
was a payment by the plaintiff to satisfy s. 4 of the Sale of Goods 
Act, 1893.. On that our attention has been directed to the decision 
of Channell J. in Davis v. Phillips, Mills & Co., 24 Times L.R. 4. In 
that case the plaintiff said that he verbally agreed with the defend- 
ants to buy from them certain goods above the value of £10, and 
to send them a cheque for £10 in part payment. The plaintiff sent 
a cheque for £10 by post, and, later on, in answer to a telephonic 
message from the defendants, he sent a second cheque for the bal- 
ance by post. The two cheques were received by the same post, and 
the defendants at once returned them, alleging that there was no 
concluded contract. The plaintiff having brought his action to re- 
cover damages for non-delivery of the goods, Channell J. said that, 
assuming there was a concluded contract between the parties, about 
which he had considerable doubt, the question was whether, being 
verbal, it was taken out of the Sale of Goods Act by the fact of the 
plaintiff sending the cheques which, when they reached the defend- 
ants’ hands, were immediately returned. He held that there was not 
a payment which took the case out of the statute, and he went on 
to say that a payment, to satisfy the statute, meant a payment made 
to and accepted by the vendor; the mere sending of money which 
was returned would not do. He further said that the post office was 
not the defendants’ agent to accept the part payment on their be- 
half to take the case out of the statute. There, it will be observed, 
that the defendants instantly returned the cheques, and in returning 
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them repudiated the suggested contract. In those circumstances it 
could hardly be said that the mere posting of the cheques and the 
delivery of them by the post office to the defendants, the cheques 
being immediately returned, could be treated as an acknowledgement 
of the suggested contract. In the present case the facts are wholly 
dissimilar. It is clear from the defendants’ letter of April 23, read 
in the light of the judge’s findings of fact, that the defendants were 
conscious that there was no contract in existence which justified 
them in calling upon the plaintiff to pay more than the amount of the 
cheque. The reasonable construction of the letter amounts to an 
acceptance of the cheque as part payment accompanied by a threat 
to return it if the defendants’ further demand in regard to the price 
is not agreed to. So read it is consistent only with a recognition on 
the part of the defendants of the contract that had been made. There 
was therefore a part payment to satisfy the statute. If this be so, 
it is unnecessary to enter into the further question whether the let- 
ter was or was not a sufficient memorandum in writing to satisfy the 
section. In my opinion the letter did not constitute a sufficient 
memorandum inasmuch as it did not contain or refer to all the 
necessary terms, but, as I have said, this point becomes immaterial 
in view of the conclusion I have arrived at on the other point. The 
appeal must be dismissed. 


Avory J. I agree that the letter of April 23 ig ambiguous and 
cannot be relied upon as a memorandum in writing of the contract 
signed by the party to be charged. Upon the other point it is ma- 
terial to observe that the cheque which was sent by the plaintiff in 
accordance with the terms of the contract was in fact retained by 
the defendants for four or five days, and the question is whether 
in these circumstances something was given in earnest to bind the 
contract or in part payment. I do not think that it can be regarded 
as something given in earnest. Then was it part payment? It has 
been rightly admitted that a mere tender of payment is not sufii- 
cient; but it has been contended by Mr. Gandy that there can be no 
payment within the section without an unqualified acceptance by the 
person to whom the cheque is sent. I doubt whether that is right. 
A man might receive a cheque, and might write to the sender, “I 
have received your cheque, but I have changed my mind, and I am 
not going to fulfil my contract.” That would not be an unqualified 
acceptance of the cheque, but it cannot be disputed that there would 
have been a part payment to satisfy the section. No doubt there 
must be an acceptance of such a nature as affords some evidence of 
the contract which is in question. The letter of April 23, read in 
the light of the findings of fact, amounted to this: “We regret that 
having regard to the increase in duty we cannot carry out our con- 
tract.” If it means that, it is obvious that there was a receipt by 
the defendants of the cheque which affords evidence of the contract, 
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because if a man says, “I regret I cannot carry out the contract,” it 
is evidence that there was a contract. I agree that the appeal must 
be dismissed. 

Appeal dismissed. 


§5. Note or memorandum of the bargain (contract). 


(No cases as to the contents and manner of signing of the note 
or memorandum are reprinted here, as the subject is generally dis- 
cussed, in connection with both s. 4 and s. 17 of the Statute of 
Frauds, in the course on Contract.) 


§6. Effect of non-compliance with the statute. 


NOBLE v. WARD. 


1866.7 LAR. iy bx, 11% S:C;, 35) LJ Ek Sier ins-thesExchequer. 


The judgment of the Court (Pollock C.B., Bramwell, Channell and 
Pigott BB.) was delivered by 


BRAMWELL B. (the judgment being read by Channell B.): This 
ease was tried before me at Manchester, and the plaintiff was non- 
suited. The case comes before us on a rule to set aside that nonsuit. 
I think it was wrong, at least on the ground on which it proceeded. 
The action was for not accepting goods on a sale by the plaintiff to 
the defendants. The defendants pleaded, among other things, that 
the contract had been rescinded, and that the plaintiffs were not 
ready and willing to deliver. The facts were, that a contract for ~ 
the sale and delivery of goods from the plaintiff to the defendants, at 
a future day, was entered into on the 12th of August, which may be 
called contract A; that another contract for sale and delivery by the 
plaintiff to the defendants also at a future day was entered into on 
the 18th of August, say contract B; that before any of the days of 
delivery had arrived the plaintiff and defendants agreed, verbally, to 
rescind, or do away with, contract A, and to extend for a fortnight 
the time for the performance of contract B; that is to say, the plain- 
tiff had a fortnight longer to deliver, and the defendants a fortnight 
longer to take and pay for these goods. This, on principle and au- 
thority, was a third contract, call it C. It was a contract in which 
all that was to be done and permitted on one side was the considera- 
tion for all that was to be done and permitted on the other. (See 
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per Parke B. in Marshall v. Lynn, 6 M. & W. 117.) It remains to 
add that the declaration would fit either contract B or contract C, 
and that goods were tendered by the plaintiff to the defendants in 
time for either of those contracts. My notes, and my recollection of 
my ruling, are that contract B was rescinded, and contract C not en- 
forceable, not being in writing. I think that was wrong. Hither 
contract C was within the Statute of Frauds, or not. If not, there 
was no need for a writing; if yes, it was because it was a contract 
for the sale of goods, and so within the seventeenth section of the 
statute. That says that no contract for the sale of goods for the 
price of £10 or upwards shall be allowed to be good, except there 
is an acceptance, payment, or writing. The expression ‘allowed to 
be good” is not a very happy one, but whatever its meaning may be, 
it includes this at least, that it shall not be held valid or enforced. 
But this is what the defendant was attempting to do. He was setting 
up this contract C as a valid contract. He was asking that it should 
be allowed to be good to rescind contract B. 

It is attempted to say that what took place when contract C 
was made was twofold. First, that the old contracts were given up; 
secondly, a new one was made. But that is not so. What was done 
was all done at once—was all one transaction, one bargain; and had 
the plaintiff asked for a writing at the time, and the defendants 
refused it, it would all have been undone, and the parties remitted 
to their original contracts. 

I think, therefore, that on principle it was wrong to hold that 
the old contract was gone. Moore y. Campbell, 10 Ex. 323, 23 LJ. 
(Ex.) 310, is an authority to the same effect. It is true that case 
may be distinguished on the facts, namely, that there what was to 
be done under the new arrangement in lieu of the old was to be 
done at the same time, so that it might well be the parties meant, 
» not that the new thing should be done, but if done it should be 
in lieu of the old. Such an argument could not be used in this case. 
But it was not the ground of the judgment there, which is that the 
new agreement was void. The cases of Goss v. Lord Nugent, 5 B. & 
Ad. 58, Stead v. Dawber, 10 Ad. & EH. 57, and others, only shew that. 
the new contract C cannot be enforced, not that the old contract B 
is gone. I think it was not. Inconvenience and absurdity may arise 
from this. For instance, if the defendants signed the new contract, 
and not the plaintiff, the plaintiff would be bound to the old and the 
defendants to the new. Or, if in the course of the cause a writing 
turned up signed by the plaintiff, then they could first rely on the 
old, and afterwards on the new contract. But this is no more than 
may happen in any case within the 17th section, where there has 
been one contract only. 

But then, it was said before us that the plaintiff was not ready 
and willing to deliver under contract B. Probably not, and he sup- 
posed contract C was in force. In answer to this the plaintiff con- 
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tended before us that this point was not made at the trial, to which 
the defendants replied,—neither was the point that the old contract 
was in force. My recollection is so,—that the case was opened and 
maintained as on the new contract,—but I agree with Mr. Mellish, 
that a nonsuit ought to be maintained on a point not taken at the 
trial only when it is beyond all doubt. I cannot say this is. Con- 
sequently, I think the rule should be. absolute, but under the circum- 
stances the costs of both parties of the first trial ought to abide the 
event of the second. 


CHANNELL B. The case, in my brother Bramwell’s opinion, ttfrn- 
ing on what was his own impression, he was desirous that this 
judgment should be read as his own judgment. But I am authorized 
by the Lord Chief Baron, and by my brother Pigott, to say that, al- 
though I have read it as the judgment of my brother Bramwell, it 
is a judgment in which we all agree. 

Rule absolute. 


[On appeal to the Court of Hxchequer Chamber, the judgment 
was affirmed, Willes J. delivering a judgment in which Blackburn, 
Mellor, Montague Smith and Lush JJ. concurred: 1867, L.R. 2 Ex. 
135, ,00R.Ce 5685 15:.C5-30 Lede Hix Oi] 


MORRIS v. BARON. 


[21918]. A.C. 1: S.C.,, 87 4 KB. 145.) In the House Jom Lords. 


Appeal from an order of the Court of Appeal (Swinfen Eady L.J., 
Bankes L.J., and A. T. Lawrence J.) reversing a judgment of Bail- 
hache J. so far as appealed against. 

The appellant was a woollen manufacturer, and the respondents 
were merchants of worsted goods carrying on business at Brook 
Street, Bradford. On September 24, 1914, the appellant contracted 
to sell to the respondents 500 pieces of moss blue serge at the prices 
fixed and on the conditions stated in the memorandum in writing 
signed by both parties. On March 19, 1915, the appellant commenced 
an action against the respondents to recover the sum of £888 4s., the 
value of goods supplied to that date. The respondents counter-claimed 
for £934 17s. 3d. for the non-delivery of goods in breach of the terms 
of the contract. When this action was coming on for trial the ap- 
pellant and respondents made an oral arrangement, and for the pur- 
pose of this appeal the terms of such arrangement may be taken to 
be expressed in the following letter of April 22, 1915: 

“Dear Sirs,—As personally arranged between Mr. Morris and Mr. 
Baron, we herewith confirm the terms agreed upon. 

“Both to withdraw the legal proceedings and instruct the solici- 
tors accordingly, and each to pay his own costs, you to allow £30 
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(thirty pounds) to us to meet expenses incurred through not fulfill- 
ing the orders. 

“The account to be left over for three months so as to give us 
the opportunity of selling the goods, and the goods not delivered to 
be kept for us if we ask for them. 

“We have the option of taking up the balance of pieces to com- 
plete the order, giving time to make. Yours faithfully, 

“Baron & Co.” 

The three months’ extension of credit having expired, the appel- 
lant wrote asking for payment according to agreement. The respond- 
ents wrote back saying that they would be pleased to pay the account 
if the appellant delivered the balance of the pieces to complete the 
order, and in the subsequent correspondence the respondents insisted 
on their right to receive delivery of the further goods before paying 
for the goods already delivered. 

On February 15, 1916, the appellant commenced a second action 
against the respondents to recover the sum of £888 4s. still due to 
him. The respondents admitted this claim, subject to their counter- 
claim for damages for non-delivery of goods. This counter-claim was 
founded on the April contract of 1915, and alternatively on the Sep- 
tember contract of 1914. The trial judge, Bailhache J., gave judg- 
ment for the appellant on the counter-claim, but the Court of Ap- 
peal reversed this decision, and it was against this order that the 
appeal was brought. 

Bailhache J., dealing with the case under the contract of April, 
dismissed the counter-claim on the ground that the respondents 
could not validly exercise their option while repudiating their obli- 
gation to pay. The objection that the counter-claim was not enforce- 
able by the respondents by reason of s. 4 of the Sale of Goods Act, 
1893, was raised but not argued; but it was fully argued in the 
~ Court of Appeal. 

The Court of Appeal held (1) that the contract of April was an 
agreement for the sale of goods and was not enforceable; (2) that 
the contract of April being wholly inoperative, the parties must be 
relegated to their rights under the original contract, on the ground 
that a written agreement, which was required by the Sale of Goods 
Act to be in writing, could not be rescinded except by an agreement 
in writing; and the court gave judgment for the respondents on the 
counter-claim. 


Lorp DUNEDIN .... For the sake of clearness and brevity I shall 
call the contract of September 24, 1914, contract A and the agree- 
ment of April 20, 1915, contract B. As to contract B, there is no 
memorandum in writing sufficient to satisfy s. 4 of the Sale of Goods 
Act, if that section applies to it; and its terms have been held to 
be for the purposes of this case set out in the letter of April 22, 
1915. It is admitted that (1.) the legal proceedings which had been 
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instituted in respect of breaches of contract A, which consisted of 
claim and counter-claim, were withdrawn; (2.) the account for goods 
delivered under contract A was left over for three months; (3.) £30 
was allowed in credit by the plaintiff to the defendants. Upon these 
facts the case falls to be decided. 

My Lords, the case raises points of law of great nicety, chiefly 
for the reason that there is a mass _of authority, not always con- 
sistent, dealing with questions akin to the questions here raised; and 
that there is a great responsibility on any one in your Lordship’s 
House who attempts to lay down general rules, and in so doing may 
seem to run counter to the dicta of learned judges in the past. Nor 
has the case been made easier by the somewhat peculiar manner in 
which it was treated by the parties, and, in consequence of their at- 
titude, by the Courts below. 

The action is for the value of goods sold and delivered to the 
amount of £888 4s. It is not expressly founded on any contract, al- 
though the goods were doubtless delivered under contract A. The 
defence admits the claim as for goods sold and delivered, then sets 
out contract B, and averring breach counter-claims under that con- 
tract. It is true that in the pleading there is made an alternative 
claim as for breach of contract A, but before the trial judge the whole 
case for the counter-claim was put and urged on the assumption that 
contract B was the ruling contract and that the breach had taken 
place under it. The trial judge found in fact that in terms of con- 
tract B the defendants were bound to pay £888 at the end of July, 
being the date of the expiry of the three months; that they positively 
refused to do so; and on these facts he held that the counter-claim 
failed. It is a little difficult to say whether the learned judge held 
the counter-claim to fail because this maintained attitude of the de- 
fendants amounted to a repudiation of the contract; or upon the 
ground that as the defendants never asked for delivery, except cou- 
pled with the assertion that they refused to pay the £888 until de- 
livery was made, that was tantamount to the defendants never really 
asking for delivery at all. On the learned judge’s announcing his 
decision counsel for the plaintiff said that he had a point which he 
had not been able to bring forward, namely, that contract B was un- 
enforceable under the 4th section of the Sale of Goods Act, and 
therefore could not be the foundation of a counter-claim. To this 
counsel for the defendants retorted that if that were so he might go 
back to the original contract, to which counsel for the plaintiff re- 
plied that he was prepared to deal with that argument. The matter 
then dropped. 

In the Court of Appeal, the learned judges having seemingly indi- 
cated that they were not prepared to agree with the view of the 
learned trial judge as to the application of the facts to contract B, 
the plaintiff brought forward his argument that s. 4 of the Sale of 
Goods Act applied to contract B. This was resisted by the defendant’s 
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counsel, as appears from the judgment of Swinfen Eady L.J., who 
says: “The question is, was the contract of April 22 an agreement 
which is within the section and ought it to be in writing? Was it 
an agreement for the sale of goods? It is contended by the defend- 
ants that it was not.’ The defendants however, found salvation in 
the defeat of their argument, for the Court of Appeal, deciding 
against them that contract B did fall within the section, proceeded 
to say that the case was ruled by the case of Noble v. Ward, L.R. 1 
Ex. 117, L.R. 2 Ex. 135, and gave judgment for the counter-claim 
upon the alternative plea for breach of the original contract A, a 
view which seems to have been unpressed by the defendants them- 
selves. Accordingly, as the appeal now stands before your Lord- 
ships’ House, the question to be first decided is whether, assuming 
that contract B is within the section, the present case really falls 
within the decision in Noble v. Ward. 

My Lords, let me say that I unhesitatingly accept Noble v. Ward 
as well decided and laying down correct law. The judgment in the 
Exchequer was the judgment of Pollock C.B. and Bramwell, Channell, 
and Piggott BB. In the Exchequer Chamber the judgment was given 
by Willes J., and was concurred in by Blackburn, Mellor, Montague 
Smith and Lush JJ. He would be a bolder iconoclast than I am who 
should say that a judgment resting on the authority of such names 
did not correctly set forth the law of England. But now comes the 
question of what exactly it was that Noble v. Ward decided, and 
that is not so easy to determine as might be expected. For in truth 
there are three possible views of the true effect of Noble v. Ward. 
I shall examine each of them. First, there is the view, strongly 
contended for by the appellant at your Lordships’ Bar, that, inas- 
much as the transaction in that case fell within the 17th section 
of the Statute of Frauds, which uses the expression ‘No contract .... 
~ shall be allowed to be good except’, &c., it was entirely void, and as 
such could effect nothing either by way of rescission or variation 
of the anterior contracts: and that as the 4th section of the Sale 
of Goods Act, like the 4th section of the Statute of Frauds, does 
not make void a contract, but only prevents enforcing it, contract 
B in this case, though not enforceable, might yet serve as a defence 
to get rid of contract A. 

My Lords, it is quite true that in the Exchequer Chamber Willes 
J. uses the expressions ‘invalid’ and ‘void’, and I confess if I could 
have read the case as reported in the Exchequer Chamber apart from 
all other authority, I should have come to the conclusion that that 
was the ground of judgment, and that, to say the least of it, the 
question was still open when you had something to which s. 4 ap- 
plied and s. 17 did not. But, on the best consideration I can give, I 
do not think that would be a safe view. For Lord Blackburn, who 
was a party to the judgment, distinctly said in the case of Maddison 
vy. Alderson, 8 App. Cas. 467, 488, in this House: ‘I think it is now 
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finally settled that the true construction of the Statute of Frauds, 
both the 4th and the 17th sections, is not to render the contracts 
within them void, still less illegal, but is to render the kind of 
evidence required indispensable when it is sought to enforce the 
contract.’ And Brett L.J. in Britain v. Rossiter, 11 Q.B.D. 123, 127, 
says: ‘In my opinion no distinction exists between the 4th and the 
17th sections of the statute.’ 

In view of these opinions I am Gaeinied to think that although, 
doubtless, Noble v. Ward proceeded on the 17th section, yet the judg- 
ment would have been the same had there only been the 4th in 
question. 

The second interpretation is that which the Court of Appeal have 
here given, adopting and relying on the views of Shearman and San- 
key JJ. in the case of Williams v. Moss’ Empires, Ld., [1915] 3 K.B. 
242, 248. It is most succinctly put by Sankey J. in that case: ‘A 
contract which in compliance with the Statute of Frauds is in writ- 
ing may be rescinded by a new agreement. The new agreement may 
be one which in order to be enforceable is required to be in writing, 
or it may be one which is valid though it is not in writing. If it 
is one which is required to be in writing and is not in writing, it is 
unenforceable and cannot be treated as evidence that the original 
contract has been rescinded, and the original contract, therefore, re- 
mains in force. But if the new agreement is in writing, or, if 
verbal, is one which need not be in writing, the new agreement is 
valid and the original contract is rescinded.’ It must be kept in view 
that this statement of the law is given after Shearman J. had cited 
the series of cases Goss v. Lord Nugent, 5 B. & Ad. 58, Noble v. 
Ward, L.R. 1 Ex. 117, L.R. 2 Ex. 135, Stead v. Dawber, 10 Ad. & E. 
57, Giraud v. Richmond, 2 C.B. 835, Marshall v. Lynn, 6 M. & W. 
109, and Stowell v. Robinson, 3 Bing. N.C. 928. It will be noticed at 
once that the learned judge ignores the distinction between varia- 
tion and rescission. The contract with which he was dealing was 
obviously a case of variation. There had been an engagement for 
three years at a certain salary. A verbal arrangement was made 
whereby the amount of salary was altered; all other terms of the 
original contract remained. Indeed, the learned judge says in so 
many words that no such distinction exists where the alteration is a 
material one. He says: ‘I think some confusion has arisen from the 
use of the words “variation of a contract.” The result of varying 
the terms of an existing contract is to produce, not the original con- 
tract with a variation, but a new and different contract.’ 

My Lords, I find myself unable to subscribe to this view. The dif- 
ference between variation and rescission is a real one, and is tested, 
to my thinking, by this: In the first case there are no such execu- 
tory clauses in the second arrangement as would enable you to sue 
upon that alone if the first did not exist; in the second you could 
sue on the second arrangement alone, and the first contract is got 


§ 6] Morris v. Baron. 69 


rid of either by express words to that effect, or because, the second 
dealing with the same subject-matter as the first but in a different 
way, it is impossible that the two should be both performed. When 
I say you could sue on the second alone, that does not exclude cases 
where the first is used for mere reference, in the same way as you 
may fix a price by a price list, but where the contractual force is to 
be found in the second by itself. 

Now each and every of the cases cited (leaving aside for the 
moment Noble v. Ward) were attempts to vary; in not one of them 
was it a case of rescission. Noble v. Ward, though also a case of 
attempted variation and decided as such, yet had in it the distinction: 
which Shearman J. ignores. In that case there were what Lord 
Bramwell called contracts A, B, and C. A and B were in writing, 
C was a parol contract. It was entered into when A and B were 
both extant and partially performed. Now it was held that C could 
not vary B, but there was no difficulty made as to its rescinding A. 
I do not mean that this was decided upon adverse contentions, for 
neither party maintained that A was to go on. But still the only 
thing that rescinded or abrogated A was C, and had the plaintiff in 
that case claimed damages under A as well as under B I do not 
doubt that the plea that A was abrogated would have been sustained. 
This brings me to the third view of Noble v. Ward, which I humbly 
think is the correct one. The criterion does not lie in the question 
of whether the later contract is itself a contract which needs to be 
in writing. The criterion is in the question whether what is intended 
to be effected by the second contract is rescission or variation. Noble 
vy. Ward decided that if the second contract fell within the statute 
then it could not be appealed to to vary the former; but it did not 
decide that it could not be appealed to to rescind. 

Willes J., in giving judgment and speaking of the later contract, 
and of the fact that a verbal contract to rescind simpliciter was 
quite good, says: ‘But it would be at least a question for the jury, 
whether the parties did intend to rescind.’ That contract B, if it 
falls within s. 4, is not gone altogether although not enforceable is 
clear from the passage already cited from Lord Blackburn, and the 
like is said in the same case by Lord Selborne, 8 App. Cas. 474: ‘It 
has been determined at law, (and, in this respect, there can be no 
difference between law and equity) that the 4th section of the Stat- 
ute of Frauds does not avoid parol contracts, but only bars the legal 
remedies by which they might otherwise have been enforced.’ If, 
then, the contract exists its existence must be treated as a fact, and 
it must be looked at to see if apart from enforceability it did or 
did not put an end to the former contract. For it would be an extra- 
ordinary result that although a parol contract to rescind a written 
contract is good, as to which there is no doubt (Gosman v. Salis- 
bury, 1684, 1 Vern. 240, and Willes J. in Noble v. Ward, L.R. 2 Ex. 
135), yet the same thing cannot happen if after rescinding the first 
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contract the parties go on to make another contract which may or 
may not be enforceable. Accordingly, if express words to that effect 
are used there can be no doubt. It seems to follow that implication 
may do as well as express words. But here there must be a note of 
warning. If the implication be no more than this, that the second 
contract if valid would displace the first, that by itself is not enough, 
for, as Willes J. says in Noble v. Ward, L.R. 2 Ex. 138, ‘It is quite 
in accordance with the cases of Doe d. Egremont v. Courtenay, 1848, 
11 Q.B. 702, and Doe d. Biddulph v. Poole, 1848, 11 Q.B. 713, over- 
ruling the previous decision of Doe d. Egremont v. Forwood, 1842, 
3 Q.B. 627, to hold that, where parties enter into a contract which 
‘would have the effect of rescinding a previous one, but which cannot 
operate according to their intention, the new contract shall not oper- 
ate to affect the previously existing rights. This is gaod sense and 
sound reasoning, on which a jury might at least hold that there was 
no such intention.’ The cases there cited are all cases of surrenders 
of leases upon new leases granted upon which it was held that the 
surrender, whether express or implied, was conditional upon the 
new lease being good. f 

I now turn to the facts in this case. There had been alleged 
breach of contract A on both sides, and action raised with counter- 
claim. Now the first term of the new contract B is to put each 
party to withdraw legal proceedings; then to give three months’ 
credit to the defendants in the payment of a sum admittedly due for 
goods already delivered; then to allow them £380 in satisfaction of 
the expenses they had incurred by reason of non-delivery under con- 
tract A; and lastly to substitute for the right of the plaintiff to sup- 
ply and the duty of the defendants to take 277 pieces of cloth, an 
option on the defendants’ part to take them if they pleased. 

My Lords, it seems to me impossible to come to any conclusion 
on this but that the parties agreed that the old contract should be 
abrogated. I use the word ‘abrogate’, because I think it is a better 
word than ‘rescind’ when you deal with a contract which has been 
partly implemented, but as regards the authorities I might as well 
say ‘rescind.’ Further, as regards this arrangement there cannot be 
a restitutio in integrum. The defendants have had the extended 
credit, have had the £30 placed to their credit, and have enjoyed an 
option not to take, which, if the market had been a falling one instead 
of a rising one, they would probably have availed themselves of; and 
these advantages have been enjoyed and cannot be taken away. In 
respect of these things the old contract was to be held abrogated. 
But the judgment of the Court of Appeal leaves the defendants with 
all these advantages and yet holds the old contract binding still. 

I am fortified in my view by a passage in Fry on Specific Per- 
formance (3rd ed.). Sect. 1039 is as follows: ‘But where the new 
contract is relied on only as an extinguishment of the old one, the 
mere fact that it is not in writing, and so could not be put in suit, 
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seems to be no ground for denying its effect in rescinding the original 
contract. The Statute of Frauds does not make the parol contract 
void, but only prevents an action upon it; and it does not seem to 
be necessary to the extinction of one contract by another that the 
second contract could be actively enforced. The point has never, 
it is believed, been matter of decision. But in point of principle 
it seems to stand on the same footing as a simple agreement to 
rescind.’ 

I am therefore of opinion that the present case is not ruled by 
Noble vy. Ward, L.R. 1 Ex. 117, L.R. 2 Ex. 135, because the question 
here is not whether contract A was varied by contract B, but whether 
it was rescinded by contract B, and on the facts I hold that it was. 

There remains the question whether the defendants can sue for 
breach of contract B in so far as that contract is a contract for 
sale of the 277 pieces of cloth. I think they cannot for several rea- 
sons. In the first place, I think, though with some hesitation, that 
it falls within the 4th section of the Sale of Goods Act, and cannot 
therefore, being a parol contract, be actively enforced. I say ‘with 
some hesitation,’ because, looking at the 4th section, I cannot help 
feeling that the section was meant to deal with what I may call 
pure contracts of sale, and not contracts dealing with other arrange- 
‘ments as well; and I have felt doubts as to whether when, as here, 
you have a composite arrangement, dealing with the getting rid of 
competing claims under an old contract as well as providing for the 
supply of goods in the future by way of sale, the section ought to 
apply. But on the whole I have come to the conclusion that in so 
far as implement of that portion which is sale is asked the section 
must apply. But further and apart from that, and taking the case 
as it was taken by Bailhache J., I agree with the conclusion he 
reached. I think that the maintained attitude of the defendants un- 
der no circumstances to pay the £888 unless delivery were first made 
was equivalent to repudiation, but I do not find such an unqualified 
acceptance on the plaintiff’s part of that repudiation as to amount 
to rescission. But I think also that the payment of the £888 at the 
end of the three months was a consideration going to the root of 
the contract because it was the counterpart of the plaintiff’s fore- 
bearance to sue and the grant to the defendants of an option to take 
instead of the old duty to take, and that it was not in the position 
of an ordinary payment of instalment which would make the case 
fall within the lines of Mersey Steel and Iron Co. v. Naylor, Benzon 
& Co., 9 App. Cas. 434. Accordingly being a stipulation going to the 
root of the contract, the defendants have all along been in breach, 
and cannot call on the plaintiff to implement his part; and thus there 
can be no damages. 


{Lord Finlay L.C., Viscount Haldane, Lord Atkinson and Lord 
Parmoor also gave reasons for allowing the appeal. In the course 
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of his judgment, Lord Finlay, after stating the facts fully, said: 

“The Court of Appeal treated the case of Noble v. Ward as having 
decided as a matter of law that in a case to which the 4th section 
of the Sale of Goods Act applies the original contract cannot be re- 
scinded by a contract not complying with the section . 

“There are two observations to be made on this case. 

“In the first place, the agreement varying the first agreement was 
by s. 17 of the Statute of Frauds oné-which was not allowed to be 
good, while under s. 4 of the Sale of Goods Act, 1893, which applies 
to the present case, it is merely not enforceable by action. 

“There is a marked difference between the wording in this re- 
spect of the 4th section of the Statute of Frauds and the 17th sec- 
tion, as was pointed out in Leroux v. Brown, 12 C.B. 801, and, not- 
withstanding the obiter dicta (for they are no more) of some eminent 
judges, I do not think that the language of the two sections had the 
same effect. For the present purpose it is enough to say that both 
courts in Noble v. Ward treated the contract as being invalid. The 
change made in the wording of the 4th section of the Sale of Goods 
Act as compared with s. 17 of the Statute of Frauds in my opinion 
altered the law. The agreement of April 22, 1915, in this case is 
not under that section invalid, as was the agreement in Noble v. 
Ward under s. 17 of the Statute of Frauds. It is only not enforce- 
able by action. 

“In the second place, Noble v. Ward does not lay down as a matter 
of law that the parties cannot agree to rescind a written agreement 
which the law requires to be in writing by the substitution for it of 
another agreement not in writing, and therefore unenforceable. On 
the contrary Willes J. in the Exchequer Chamber says that the 
question would be for the jury. If the law were as the Court of 
Appeal in the present case has laid it down, he would have said 
that the judge must rule that such a rescission could not take place.’’] 


Order of the Court of Appeal reversed and judgment of 
Bailhache J. restored. 


[As to the effect of non-compliance with the Sale of Goods Act, 
s. 4, see also Taylor v. Great Eastern Railway Co., 1901, in the 
present chapter, § 3, supra. With regard to the notable dissent ex- 
pressed by Lord Finlay in Morris v. Baron, supra, from the generally 
accepted view that the effect of non-compliance with the Statute of 
Frauds, s. 17, was merely to render the contract unenforceable, not 
void, the question does not appear to have been finally decided in 
England before it became academic as a result of the enactment of 
the Sale of Goods Act, 1893, but there is a good deal to be said for 
the dissenting view: see Holdsworth, History of English Law, vol. 
6, 1924, p. 386, note 4. The very point decided under s. 4 of the 
Statute of Frauds in Leroux vy. Brown, 1852, 12 C.B. 108, namely, 
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that the statute related to procedure and therefore a contract within 
its terms was unenforceable in England, though made in France, 
was differently decided under s. 17 in Green v. Lewis, 1867, 26 
U.C.R. 618, on account of the difference between the wording of 
s. 4 and that of s. 17 as pointed out in Leroux v. Brown. See also 
Willis, Lectures on the Sale of Goods, 1902, pp. 67-73, with especial 
reference to Smith v. Hudson, 1865, 6 B. & S. 431; Benjamin on 
Sale, 6th ed. 1920, pp. 225, 339-343; Williston on Sales, 2nd ed. 1924, 
vol. 1, pp. 115 ff., 244-6; article by L. F. Cussen in 13 Law Quarterly 
Review 298 (July, 1897).] 


[As to oral variation or rescission of a written contract, or oral 
“waiver” of a condition in a written contract, see also Hartley v. 
Hymans, 1920, and Levey v. Goldberg, 1922, in chapter V, §4, infra; 
Maloughney v. Crowe, 1912, 26 O.U.R. 579, 6°D.L.R. 471; Sierichs v. 
Hughes, 1918, 42 O.L.R. 608, 48 D.L.R. 297; Freedman v. French, 
1921, 50 O.L.R. 432, 64 D.L.R. 494; McDougall v. MacKay, 1922, 64 
Can. S.C.R. 1, 68 D.L.R. 245, [1922] 3 W.W.R. 191; British and 
Beningtons v. North Western Cachar Tea Co., [1923] A.C. 48.] 


§7. Consideration for the contract: the price 


HOADLY v. McLAINE. 


1834, 10 Bing. 482, 131 E.R. 982, 38 R.R. 510. In the Common Pleas. 


This was an action against the defendant, for not accepting a 
landaulet made to his order by the plaintiff. 

The order, which was in writing, and delivered to the plaintiff 
on the 15th of May, 1832, was as follows: “Sir Archibald M’Laine 
orders Mr. Hoadly to build a new, fashionable, and handsome land- 
aulet, with the following appointments” [here followed a minute de- 
tail of various small matters, to which the proprietors of such vehi- 
cles attach importance;] “the whole to be ready by the Ist of March, 
1833.” The carriage was completed by the time agreed on; but, in 
the course of its construction, a great number of alterations and ad- 
ditions were made from time to time at the request of the defendant. 

In April, 1833, the defendant wrote to the plaintiff, desiring that 

he would send his bill for the carriage, and announcing the defend- 
ant’s intention to have it out immediately. The bill, however, amount- 
ing to £480, the defendant refused to pay it, or to accept the carriage. 
Whereupon, the plaintiff brought the present action, and a great 
number of coachmakers having proved that the landaulet was of such 
exquisite workmanship, and so highly ornamented, as to be cheap 
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at the price demanded, the jury gave a verdict for the plaintiff, with 
£200 damages. 

Jones, Serjt., obtained a rule nisi to set aside this verdict on the 
ground, first, that the order of May 15, 1832, being silent as to price, 
there was no sufficient note or memorandum of the contract under 
the seventeenth section of the Statute of Frauds, and the 9 G. 4, c. 
14. In Elmore v. Kingscote, 5 B. & C. 583, the Court said, “there 
must be a note or memorandum in ‘writing of the bargain. The 
price agreed to be paid constitutes a material part of the bargain. If 
it were competent to a party to prove, by parol evidence, the price 
intended to be paid, it would let in much of the mischief which it 
was the object of the statute to prevent.” Secondly, that, consider- 
ing the alterations and additions which had been agreed to while the 
vehicle was in the course of construction, the contract proved did 
not coincide with the contract of the 15th of May, 1832, which was the 
only one set out in the declaration. 

Wilde and Coleridge, Serjts., showed cause. 

Atcherley, Serjt., (late Jones) contra. 


TinpaL C.J. This is an action against the defendant for not ac- 
cepting a carriage built pursuant to his order; and the question de- 
pends upon the construction to be put on the statute 9 G. 4, c. 14, 
s. 7, which extends to executory contracts the enactments of the 29 
Car. 2, c. 3, s. 17,. as to executed contracts for sale of goods, 
by providing, “that the said enactments shall extend to all contracts 
for the sale of goods of the value of £10 sterling and upwards, not- 
withstanding the goods may be intended to be delivered at some 
future time, or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof, or rendering 
the same fit for delivery.” 

The same construction, therefore, must be put on the one act 
as on the other; but the extreme accuracy of mind of the framer of 
the latter act is shown in this, that while the statute of frauds, in 
its enactments touching contracts for the sale of goods, employs the 
word price, the framer of the latter act has substituted the word 
value, so that, where the parties have omitted to fix a price, it may 
be open to a jury to ascertain the value in dispute. 

The question, therefore, is whether the order of May, 1832, is a 
sufficient note or memorandum of the bargain between these parties, 
within the seventeenth section of the statute of frauds; and I am of 
opinion it is. 

It is clear that a contract for the sale of a commodity, in which 
the price is left uncertain, is, in law, a contract for what the goods 
shall be found to be reasonably worth. This is no new doctrine; for 
in Blackstone’s Commentaries, b. 2, c. 30, it is laid down, that 
“express contracts are where the terms of the agreement are openly 
uttered and avowed at the time of the making, as to deliver an ox, 
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or ten loads of timber, or to pay a stated price for certain goods;— 
implied, are such as reason and justice dictate, and which, therefore, 
the law presumes that every man undertakes to perform:—As, if I 
take up wares from a tradesman, without any agreement of price, 
the law concludes that I contracted to pay their real value.”—“A 
contract for any valuable consideration, as for marriage, for money, 
for work done, or for other reciprocal contracts, can never be im- 
peached at law.”—“These valuable considerations are divided by the 
civilians into four species.—The third species of consideration is, 
facio, wt des, when a man agrees to perform anything for a price, 
either specifically mentioned, or left to the determination of the law 
to set a value on it.” 

What is implied by law is as strong to bind the parties as if it 
were under their hand. This is a contract in which the parties are 
silent as to price, and therefore leave it to the law to ascertain what 
the commodity contracted for is reasonably worth. 

It has been contended, that this would open a door for perjury, 
and let in the mischief which the statute of frauds proposes to ex- 
clude. But I cannot agree in that proposition; for it does not ap- 
pear that any specific price was agreed on; and if it- had appeared 
that such was the case, this note would not have been evidence of 
such a bargain, as the case of Elmore v. Kingscote expressly decides. 

Thus the law stands on the note or memorandum of May, 1832. 
But we may look at all the writings to see what the contract was; 
and here, from the defendant’s letter of April, 1833, it appears that, 
after he had seen the carriage, he desired the plaintiff to send in 
his Dill. He must have known whether he had contracted for a 
stipulated price or not; and it may therefore be inferred, from this 
letter, that he knew he was to pay the reasonable charge when the 
article was made up. 

Taking the whole together, there can be no doubt that here is 
a sufficient note or memorandum of the bargain, and therefore the 
rule must be discharged. 


Park J. This is a case within the statute 9 G. 4, c. 14, s. 7, by 
which the provisions of the statute of frauds are extended to execu- 
tory controcts. But the construction to be put on the one act is 
the same as on the other. Now it is only necessary that price should 
be mentioned in the memorandum, when price is one of the ingredi- 
ents of the bargain: the dicta in Elmore v. Kingscote are applied to 
the facts of that case, in which the bargain was for a specific price; 
and it is admitted on all hands that, if a specific price be agreed on, 
and that price is omitted in the memorandum, the memorandum is 
insufficient. The Court says, “there must be a note or memorandum 
in writing of the bargain. The price agreed to be paid constitutes 
a material part of the bargain. If it were competent to a party to 
prove, by parol evidence, the price intended to be paid, it would let 
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in much of the mischief which it was the object of the statute to 
prevent.” That is, the price which had there been agreed on. There- 
fore we are far from impeaching the decision in Elmore v. Kings- 
cote. “Although it be admitted,’ says the Court in Saunderson v. 
Jackson, 2 B. & P. 238, “that the letter, which does not state the 
terms of the agreement, would not alone have been sufficient; yet, 
as the jury have connected it with something which does, and the 
letter is signed by the defendants, there is then a written note or 
memorandum of the order which was originally given.” That comes 
home directly to the present case; for the defendant’s letter, referring 
to the article which was the subject of the contract, says, ‘“‘Send me 
my bill. I shall bring out the carriage immediately.” Putting the 
two writings together, it is impossible to say he did not undertake 
to pay on a quantum meruit. 


GaseLtre J. Upon this contract, followed up as it is by the de- 
fendant’s letter, no doubt can be entertained, But, independently 
of that, unless we establish as a general principle that every altera- 
tion introduced in the progress of an executory contract is to con- 
stitute a distinct bargain, requiring a distinct note in writing, I am 
of opinion, that there is no variance in this case, and that there has 
been a sufficent memorandum of the contract. If we were to hold 
otherwise, every building contract would be avoided by every addi- 
tion. With respect to price, the parties could not put down what 
was not settled; and as the memorandum contains all the terms of 
the bargain as far as the parties had agreed on it at the time, I am 
of opinion that it is sufficient to bind the defendant. 


Bosanquet J. I am of the same opinion. The questions to be 
decided are two. First, whether there has been any sufficient note 
or memorandum of the bargain for this carriage; secondly, whether 
the bargain was for such a carriage as that described in the note 
which has been produced. 

The objection to the sufficiency of the note is, that it does not 
express the price to be paid for the carriage; and the language of 
the statute 9 G. 4, c. 14, which puts executory contracts on the same 
footing as executed contracts under the statute of frauds, so nearly. 
corresponds with the language of the statute of frauds, that the one 
statute must receive the same construction as the other: if price be 
a necessary ingredient in a memorandum under the statute of frauds, 
so it is under the later statute. Now the statute of frauds requires 
a note or memorandum of the terms of the bargain; but that is all: 
a party is not bound to go beyond what he has agreed on and signed; 
his antagonist is not allowed to set up a price which has not been 
agreed on; and that is the result of the case of Elmore v. Kingscote, 
where a specific price having been agreed on, the vendor was not al- 
lowed to proceed upon a quantum meruit; and, according to the same 
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principle, a party cannot insist on a specific price where none has 
been agreed on. If so, the question is, whether such a bargain is 
one that could have been enforced before the statute of frauds; and 
without doubt it could have been so enforced. Now that statute re- 
quires no more than that the bargain, such as it is, should be reduced 
to writing; and that having been done here, the first objection falls 
to the ground. 

Then, secondly, did the order produced in evidence constitute the 
contract for the carriage which the defendant rejected? Taking it in 
conjunction with the defendant’s letter, written after he had seen 
the carriage complete, and desiring his bill for the same, it is clear 
that the carriage was the result of that contract. It seems to me, 
therefore, that there is no variance, and there being a sufficient mem- 
orandum of the bargain under the statute of frauds, the rule must 
be discharged. 

Rule discharged. 


[See also Christie v. Burnett, 1886, 10 O.R. 609.] 


SIGURDSON v. ROBINSON. 


[1925] 2 D.L.R. 19. In the Supreme Court of Canada. 


Appeal by the plaintiff from the judgment of the Court of Appeal 
for Manitoba, [1923]4 D.L.R. 216, 33 Man. R. 305, reversing the 
judgment of Prendergast J., at the trial, in favour of the plaintiff. 

The judgment of the Court (Anglin C.J.C., Duff, Mignault, New- 
combe and Rinfret JJ.) was delivered by 


RinFret J. This action was originally taken to enforce the provi- 
sions of a contract made in October, 1920, between the parties and 
to recover thereunder the price of fish alleged to have been sold 
and delivered to the company; but, by subsequent amendments and 
as actually tried, it developed into an alternative claim in damages 
for fraudulent breach of such contract. 

The contract was as follows:— 

“Memorandum of Agreement entered into this .... between F. 
S. Sigurdson, Hnausa, William Robinson Co., Ltd., of Selkirk, Man., 
a corporation of the Province of Manitoba, Canada. 

“Witnesseth: That for and in consideration of the sum of $1 and 
other good and valuable consideration by each of the parties paid 
to the other, receipt whereof is hereby acknowledged, it is mutually 
covenanted and agreed by and between the parties hereto as follows: — 

“(1) The party of the first part hereby agrees to sell, and the 
party of the second part hereby agrees to purchase, all fish caught, 
taken or produced by the party of the first part and his agents, 
servants or employees, during the winter season of 1920-21. 
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“(2) The price of whitefish, tulibees, pickerel, jackfish, etc., shall . 
be hereafter agreed upon by the two parties aforementioned, failing 
which the said price shall be arrived at by the decision of three arbi- 
trators, one to be appointed by the party of the first part, one to be 
appointed by the party of the second part, and the third to be ap- 
pointed by the two so appointed. The party first naming such arbi- 
trator shall give to the other written notice thereof, and if the other 
party shall fail to name an arbitrator within 10 days after such 
notice, the arbitrator iamed by the party giving such notice shall 
name an arbitrator for and on behalf of the party so in default, and 
the arbitrator so named shall have the same power and authority 
as if he had been appointed by such other party. The arbitrators so 
appointed shall determine the price for the winter fish and the price 
so determined shall be paid by the party of the second part to the 
party of the first part. 

“(3) It is understood and agreed that all such prices agreed upon 
are for fish properly handled, protected and packed, and in thorough- 
ly good and first class condition, and that said fish shall be delivered 
without expense to the party of the second part at receiving station 
of the party of the second part at Riverton; whites and pickerel not 
later than list March, 1921; tulibees, jacks and goldeyes not later 
than list February, 1921. 

“(4) The party of the first part agrees that it will not, directly 
or indirectly, or in any manner whatsoever, sell, ship, convey or 
dispose of any fish, taken or produced by it or its agents, servants 
or employees, during the period of this contract to any other person, 
firm or corporation as may be designated in writing by the party of 
the second part during the period of this contract. 

“This contract shall extend to and be binding upon the successors 
and assigns of the parties hereto. 

“In witness whereof the parties hereto have caused this agree- 
ment to be executed, the day and year first abovementioned. 

“1,000 boxes tulibees to be delivered at Riverton by lst February, 
1921, subject to catch, (S2ed.) Es S-Sigurdson2. ~ a... 

While the contract is not as clear as it should be, it has been 
treated throughout as an agreement to purchase all the fish which 
Sigurdson would catch, take or “produce” during the winter season 
of 1920-21 and which he would deliver “properly handled, protected 
and packed, and in thoroughly good and first class condition,’ at the 
receiving station of the company at Riverton, without expense to the 
company, and not later than certain specified dates. 

With such a construction we are disposed to agree. 

Sigurdson, under those conditions, in order to be successful, had 
first to show that he had delivered fish answering the description 
given in the contract and that the company had accepted it; or that 
the company had wrongfully neglected or refused to accept the fish. 
In the latter case, Sigurdson could maintain his claim for damages; 
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in the former, he had further to establish that the price to be paid 
had been agreed upon or had been arrived at by the decision of the 
arbitrators, as provided for in the contract. (Sale of Goods Act, 
R.S.M. 1913, ¢. 174; ss. 11, 27, 30, 48 and 49.) 

The company was obliged to accept only such fish as answered 
the stipulations of its contract, “properly handled, protected and 
packed and in a thoroughly good and first class condition,” and had 
the right to reject the rest (Sale of Goods Act, s. 30 (3)). This 
right the company appears to have exercised honestly and justly. 
Sigurdson has failed to bring home his contention that anything 
improper or wrongful had taken place. It follows that he cannot re- 
cover payment for the fish which have been refused nor damages for 
their non-acceptance. 

As for the 180 boxes taken in by the company, the contract stipu- 
lates that they are to be paid for at a price “agreed upon by the 
two parties... . failing which the said price shall be arrived at 
by decision of three arbitrators,” one to be appointed by each party 
“and the third to be appointed by the two so appointed.” When the 
action was taken by Sigurdson, there existed no agreement as to the 
price between the parties, nor had there been any decision of arbi- 
trators fixing it. The contract made it imperative that “the arbi- 
trators so appointed shall determine the price,’ and it was only ‘the 
price so determined” that the company could be compelled to pay. 

By the terms of the contract, it was open to Sigurdson to initiate 
the appointment of the arbitrators. Not only has he not done so, 
but he has been insistent in his refusal to arbitrate. The agreement 
as to the method of fixing the price must be given effect to and the 
Courts cannot make a new contract between the parties. Here, it 
is not really a condition precedent within the rule; it is an essential 
part of the right of action. No question arises as to ouster of the 
* jurisdiction of the Courts. The parties have merely availed them- 
selves, for the manner in which the price should be determined, of 
the express provisions of the Sale of Goods Act of Manitoba (s. 10). 
See Russell on Arbitrations, 11th ed., p. 73 (p. 116?); Scott v. Avery, 
1856, 5 H.L. Cas. 811, 10 E.R. 1121; Elliott v. Royal Exchange Ass’ce 
Co., 1867, L.R. 2 Ex. 237, at p. 245; Dawson et al. v. Fitzgerald, 1876, 
1 Ex. D. 257; Tredwen v. Holman, 1862, 1 H. & C. 72, 158 E.R. 805; 
Caledonian Ins. Co. v. Gilmour, [1893] A.C. 85. 

Sigurdson, in his statement of claim, invoked a verbal agree- 
ment, subsequent to the written contract, whereby the company is 
alleged to have consented to pay the “contract price” for that sea- 
son. He had failed in proving any such amendment of the written 
contract. By the terms of the only contract binding between the 
parties, Sigurdson has put it beyond the Court’s power to award him 
a price, which he himself has stipulated should be determined in a 
different way. Until the price has been so fixed and, in the absence 
in the statement of claim of “an averment of the performance or oc- 
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currence of all conditions precedent, necessary for the case” (King’s 
Bench Act, R.S.M. 1913, c. 46, r. 336), or that such performance has 
become impossible or been prevented by the company, no action lies. 
We can see no escape from the conclusion reached by the Court of 

Appeal of Manitoba. 
Appeal dismissed. 


[See also Vidal v. Robinson, [1925] 1 D.L.R. 1001 (Man.).] 


[As to the price, see also Benjamin on Sale, 2nd ed. 1920, pp. 
167-174.] 


[Chalmers on Sale of Goods, 10th ed. 1924, p. 6, says that “apart 
from statute, it seems that rules of law relating to sales apply in 
general to contracts of barter or exchange; but the question has been 
by no means fully worked out. The bill originally contained a clause 
applying its provisions mutatis mutandis to exchanges, but the clause 
was cut out by the Commons Select Committee.” See also Benjamin 
on Sale, 2nd ed. 1920, pp. 3, 8, 479. As to a contract the consideration 
for which consists partly of money and partly of goods, see Mason 
& Risch v. Christner, 1920, in chapter VI, §1, infra. In the United 
States the Uniform Sales Act provides (s. 9, sub-s. 3) that the price 
may be made payable in any personal property. See Williston on 
Sales, 2nd ed. 1924, vol. 1, pp. 308 ff.] 


CHAPTER II. 


TRANSFER OF THE PROPERTY IN GOODS AS 
BETWEEN SELLER AND BUYER. 


[Bargain and sale, or sale, or executed contract of sale, as dis- 
tinguished from contract to sell or executory contract of sale. Risk 
of loss in case of destruction or deterioration of the goods after the 
making of the contract. ] 


§1. Bargain and sale. 


By a bargain and sale, or an executed contract of sale, or a 
sale (as it is called in the Sale of Goods Act), as distinguished from 
an agreement to sell, or executory contract of sale, the property in 
specific goods owned by the seller may be transferred without deliv- 
ery. In Cochrane vy. Moore, 1890, 25 Q.B.D. 57, at pp. 72-3, it was 
said, after a review of the authorities, that “according to the old 
law no gift or grant of a chattel was effectual to pass it by parol 
or by deed, and whether with or without consideration unless ac- 
companied by delivery: that on that law two exceptions have been 
_ grafted, one in the case of deeds, and the other in that of con- 
tracts of sale where the intention of the parties is that the property 
shall pass before delivery.” According to the law of the thirteenth 
century a delivery of possession was in all cases as necessary for 
the valid transfer of a chattel as a livery of seisin was for the valid 
transfer of a freehold interest in land. For the history of the two 
exceptions above mentioned, which emerged in the medieval period, 
see Holdsworth, History of English Law, vol. 3: 3rd ed. 1923, pp. 
353-358; 1st ed. 1909, pp. 266, 282 ff; Williston on Sales, 2nd ed. 
1924, vol. 1, pp. 831-838. 

As to the effect of a bargain and sale, and the difference between 
English law and the civil law in this respect, see Blackburn, Con- 
tract of Sale, 1845, pp. 170-200 (8rd ed. 1910, pp. 265-289); Seath 
v. Moore, 1885, 11 App. Cas. 350, at pp. 370-871, 382-8, 23 R.C. 262, 
at pp. 277-8, 289; Benjamin on Sale, 6th ed. 1920, pp. 345-348, 468- 
480. 

Ags to assumpsit for goods bargained and sold, as distinguished 
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from assumpsit for goods sold and delivered, see chapter VI, §1, 
infra. 
As regards the transfer of the property, goods may be classified 
as follows: : 
(1) Specific goods owned by the seller. 
(2) Future goods: 
(a) Goods to be acquired by the seller, whether existing pene 
not owned by the seller or goods to be manufactured or produced; 
(b) Goods to be manufactured or produced by the seller; 
(c) Goods having a potential existence, that is, the natural 
produce of existing goods owned by the seller. 
(3) Unascertained goods: 
(a) An unascertained portion of specific goods; 
(b) Goods described generally, or generic goods. 
As to the transfer of future goods at law or in equity, see also 
chapter III, §1, infra. 


§2. Conditional and unconditional contracts of sale of specific goods 
owned by the seller. 


[As to a contract of sale conditional on the payment of the price, 
see chapter III, §4, infra.] 


(a) Goods in a deliverable state. 


TARLING v. BAXTER. 


1827, 6 B. & C. 360, 108 E.R. 484, 30 R.R. 355, 23 R.C. 257; S.C, 5 
L.J. (O.S.) K.B. 164. In the King’s Bench. 


Assumpsit to recover back £145 paid by the plaintiff to the defend- 
ant’s use. The declaration contained counts for money had and re- 
ceived, and the other common counts. Plea, general issue, with a 
notice of set-off for goods sold and delivered, and bargained and sold. 
At the trial before Abbott C.J., at the London sittings after Hilary 
Term, 1826, a verdict was found for the plaintiff for £145, subject 
to the opinion of this Court on the following case. 

On the 4th of January, 1825, the plaintiff bought of the defendant 
a stack of hay belonging to the defendant, and then standing in a 
field belonging to the defendant’s brother. The note signed by the 
defendant, and delivered to the plaintiff, was in these words: “I have 
this day agreed to sell James Tarling a stack of hay, standing in 
Canonbury Field, Islington, at the sum of £145, the same to be paid 
on the fourth day of February next, and to be allowed to stand on 
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the premises until the first day of May next.” And the following note 
was signed by the plaintiff and delivered to the defendant: “I have 
this day agreed to buy of Mr. John Baxter, a stack of hay, standing 
in Canonbury Field, Islington, at the sum of £145, the same to be 
paid on the fourth day of February next, and to be allowed to stand 
on the premises until the first day of May next, the same hay not 
to be cut until paid for. January 4, 1825.” At the meeting at which 
the notes were signed, but after the signature thereof, the defendant 
said to the plaintiff, “You will particularly oblige me by giving me 
a bill for the amount of the hay.” The plaintiff rather objected. The 
defendant’s brother, S. Baxter, on the eighth of the same month of 
January took a bill of exchange for £145 to the plaintiff, drawn upon 
him by the defendant, dated the 4th of January, 1825, payable one 
month after date, which the plaintiff accepted. The defendant after- 
wards indorsed it to George Baxter, and the plaintiff paid it to one 
Taylor, the holder, when it became due. The stack of hay remained 
on the same field entire until the 20th of January, 1825, when it was 
accidentally wholly consumed by fire, without any fault or neglect 
of either party. 

A few days after the fire, the plaintiff applied to the defendant 
to know what he meant to do when the bill became due; the defendant 
said, “I have paid it away, and you must take it up, to be sure. I 
have nothing to do with it: why did you not remove the hay?” The 
plaintiff said “he could not because there was a memorandum ‘that 
it should not be removed until the bill was paid;’ would you have 
suffered it to be removed?” and the defendant said, “Certainly not.” 
The defendant’s set-off was for the price of the hay agreed to be 
sold as aforesaid. The question for the opinion of the court was, 
whether the plaintiff'under the circumstances was entitled to recover 
the sum of £145, or any part thereof. 

Chitty, for the plaintiff. The loss in this case must fall upon 
the defendant. There is a difference between the two contracts; the 
one contains a stipulation not in the other, that the hay was not 
to be cut until paid for. Now if that be a material part of the con- 
tract, then there was no one sufficient contract in writing to satisfy 
the Statute of Frauds; but assuming that there was a complete con- 
tract of sale without the stipulation, and that the plaintiff thereby 
consented to waive a right which he otherwise would have had, still 
the property in the hay had not passed to the vendee because this 
was a sale upon credit, and the vendee was not entitled to have pos- 
session of the goods until the credit expired; and if so the property 
did not vest in him until the credit expired. [Holroyd J—In Comyn’s 
Dig., tit. Agreement (B. 3), it is laid down, “that if a sale be of goods 
for such a price, and a day of payment limited, the contract will be 
good and the property altered by the sale, though the money be not 
paid;” and R. 10 H. 7, 8a, 14 H. 8, 20a, and Dyer 30a are cited. And 
again, “If A. sell a horse to B. upon condition that he pay £20 at 
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Christmas, and afterwards sell it to D., the sale to D. is void, though 
B. afterwards do not pay;” and Plowden’s Com. 432b, is cited, and 
the reason there given is, that A. at the time of the second contract 
had no interest in, nor property, nor possession of the horse, nor any- 
thing but a condition; and therefore the second contract was merely 
void.] It is true that in Noy’s Maxims, p. 88, it is laid down that 
“if I gell my horse for money I may keep him until I am paid, but 
I cannot have an action of debt uritil he be delivered, yet the prop- 
erty of the horse is by the bargain in the bargainee or buyer; but 
if he presently tender me my money and I refuse it, he may take 
the horse or have an action of detinue.” But that relates clearly to 
the case of a ready-money bargain. In Goodall v. Skelton, 2 H. BI. 
316, A. agreed to sell goods to B., who paid a certain sum as earnest; 
the goods were packed in cloth furnished by the buyer, and deposited 
in a building belonging to the seller until the buyer should send for 
them, but the seller declared at the same time that they should not 
be carried away till he was paid. It was held that the seller could 
not maintain an action for goods sold and delivered. In the present 
case the hay was to remain in possession of the seller, and not to be 
cut till paid for. This is distinguishable, therefore, from Hinde v. 
Whitehouse, 7 Hast 558, where sugars in the king’s warehouse were 
held to pass to the buyer by the contract of sale, although the duties 
were not paid. It is more like Tempest v. Fitzgerald, 3 B. & A. 680. 
where the purchaser of a horse for ready money rode the horse, and 
requested that it might remain in B’s possession for a further time, 
at the expiration of which he promised to fetch it away and pay the 
price. This was assented to by the seller, and it was held that the 
seller could not recover on a count for horses bargained and sold, 
there having been no acceptance of the horse within the meaning of 
the Statute of Frauds. 


Baytrey J. It is quite clear that the loss must fall upon him in 
whom the property was vested at the time when it was destroyed by 
fire. And the question is, in whom the property in this hay was vest- 
ed at that time. By the note of the contract delivered to the plain- 
tiff, the defendant agreed to sell the plaintiff “a stack of hay Sstand- 
ing in Canonbury Field, at the sum of £145, the same to be paid on 
the 4th day of February next, and to be allowed to stand on the 
premises until the first day of May next.” Now this was a contract 
for an immediate, not a prospective, sale. Then the question is, in 
whom did the property vest by virtue of this contract? The right of 
property and the right of possession are distinct from each other; 
the right of possession may be in one person, the right of property in 
another. A vendor may have a qualified right to retain the goods 
unless payment is duly made, and yet the property in those goods 
may be in the vendee. The fact in this case, that the hay was not 
to be paid for until a future period, and that it was not to be cut 
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until it was paid for, makes no difference, provided it was the inten- 
tion of the parties that the vendee should, by the contract, immedi- 
ately acquire a right of property in the goods, and the vendor a right 
of property in the price. The rule of law is, that where there is an 
immediate sale, and nothing remains to be done by the vendor as 
.between him and the vendee, the property in the thing sold vests 
in the vendee, and then all the consequences resulting from the vest- 
ing of the property follow, one of which is, that if it be destroyed, 
the loss falls upon the vendee. The note of the buyer imports also 
an immediate, perfect, absolute agreement of sale. It seems to me 
that the true construction of the contract is, that the parties intended 
an immediate sale, and if that be so, the property vested in the 
vendee, and the loss must fall upon him. The rule for entering a 
nonsuit must therefore be made absolute. 


Hotroyp J. I think that in this case there was an immediate sale 
of the hay, accompanied with a stipulation on the part of the vendee, 
that he would not cut it till a given pericd. Now, in the case of 
a sale of goods, if nothing remains to be done on the part of the 
seller, as between him and the buyer before the thing purchased is 
to be delivered, the property in the goods immediately passes to the 
buyer, and that in the price to the seller; but if any act remains 
to be done on the part of the seller, then the property does not pass 
until that act has been done. I am of opinion, therefore, in this case, 
not only that the property immediately passed to the buyer by the 
contract, but that the seller thereby immediately acquired a right 
in the price stipulated to be paid for the goods, although that was 
not to be paid until a future day. The property having passed to 
the vendee, and having been accidentally destroyed before the day 
of payment, the loss must fall upon him. 


LITTLEDALE J. The parties on the 4th of January stipulated for 
the sale and purchase of a stack of hay to be paid for in a month. 
Thus the case would have stood but for the note of the contract 
delivered to the buyer, and in that there was a stipulation that the 
purchaser should not cut until the money was paid; but the property 
in the hay had already passed by the contract of sale to the pur- 
chaser, and the latter afterwards merely waived his right to the 
immediate possession. Then the property having passed to the 
buyer, the loss must call upon him, and consequently this rule for 
entering a nonsuit must be made absolute. 


Rule absolute. 
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REX v. CHAPPUS. 


1920, 48 O.L.R. 189, 55 D.L.R. 77. In the Supreme Court of Ontario. 
Motion to quash a conviction by a magistrate. 


Orpe J. The prisoner was convicted under the Ontario Temper- 
ance Act, sec. 41, by the Police Magistrate at Windsor, of unlawfully 
having, on the 19th July, 1920, liquor in a place other than the 
private dwelling house in which he resided, as a second offence, 
and was sentenced to 6 months’ imprisonment with hard labour in 
the Ontario Reformatory. 

The liquor, which comprised about 65 or 66 cases of Scotch and 
rye whiskey, was seized by the License Inspector about 2.30 a.m. 
on the 20th July, 1920, while loaded upon a truck which was being 
driven on the public highway by one Vigneaux. The accused was driving 
behind the truck in a touring car. Apart from the fact that Chap- 
pus was in a car behind the truck, there was nothing at that time 
to indicate that Chappus owned the liquor or had it in his possession 
or charge or control. Vigneaux was called for the prosecution and 
swore that Chappus had come to his place at 12.45 that night, woke 
him up and told him that one Drouillard wanted him at his (Drou- 
jllard’s) house with his truck, as he had a load for him. Vigneaux 
went to Drouillard’s house and found Chappus there. The 66 cases 
were loaded on to the truck, by Vigneaux and Drouillard, Chappus 
assisting by handing the cases from the cellar to Drouillard, who 
in turn passed them to Vigneaux. Drouillard was to pay Vigneaux. 
Vigneaux left with the load and Chappus followed in his car. About 
half way to Chappus’s house, the liquor was seized by the Inspector. 
Drouillard, called for the prosecution, denied having sold the liquor 
to Chappus, but said that he was to sell it to Chappus at the latter’s 
house; that he was to deliver it at Chappus’s house and was to get 
no money until it was delivered there; and that it was part of the 
bargain that Chappus was to take no chance on delivering it, but 
that he (Drouillard) was to take that chance for him. 

It is clear that if the effect of the bargain between Drouillard 
and Chappus was to pass the property in the liquor to Chappus, as 
soon as it was appropriated to the contract, then Chappus must be 
guilty; but it is contended on his behalf that there is no evidence 
which justified the magistrate in coming to the conclusion that the 
liquor was owned by, or was in the possession, or charge, or con- 
trol of, Chappus, and that the conviction should be quashed. 

That in entering into a bargain with Drouillard which, if com- 
pleted, would result in a sale, Chappus was assisting Drouillard to 
commit an offence against the Act, is clear. For an offence under 
sec. 40 in connection with this transaction, Drouillard was convicted. 
That fact has no bearing upon the question to be determined here. 
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Nor must the fact that one can have little sympathy for Chappus 
be allowed to have any weight in determining whether or not he was 
rightly convicted upon the evidence adduced before the magistrate. 
No degree of moral turpitude can be allowed to turn the scale if 
the accused is not technically guilty, nor can a man be found guilty 
of an offence merely because of a possible intent to commit one. 

The sole question to be considered here is whether or not, upon 
the evidence, the property in the liquor had passed to Chappus. The 
law with regard to the time when the property in goods sold passes 
from the vendor is quite clear. It is now embodied in secs. 18, 19 
and 20 of the Sale of Goods Act, 1920 (10 & 11 Geo. V. ch. 40), which 
came into force on the ist July last, and which codifies the existing 
law governing the sale of goods. / 

By sec. 19, the question, when the property in specific or ascer- 
tained goods, which are the subject of a contract of sale, is trans- 
ferred, is one of intention, having regard to the terms of the con- 
tract, the conduct of the parties, and the circumstances of the case. 
Section 20 then sets forth certain rules for ascertaining the intention 
of the parties in cases where no different intention appears. Rule 
1 provides that where there is an unconditional contract for the 
sale of specific goods in a deliverable state the property in the 
goods passes when the contract is made, notwithstanding that the 
time of payment, or of delivery, or of both is postponed. This is, 
of course, all simply declaratory of the law as it stood prior to 
the Act. See Wilson v. Shaver, 1901, 3 O.L.R. 110. And in the pre- 
sent case the mere fact that payment was not to be made until de- 
livery at Chappus’s house would probably not be sufficient to pre- 
vent the title in the goods from passing to him as soon as the con- 
tract was made and the goods set apart for delivery to Chappus. But 
the only evidence here as to the terms of the contract is that of 
Drouillard himself, to the effect that no sale was to take place until 
the liquor was delivered at Chappus’s house. Now, however, much 
one may feel inclined to the belief that this was all a subterfuge, 
yet that is the only evidence which fastens upon Chappus any in- 
terest in the liquor. It is true there is the evidence of Vigneaux 
as to the visit from Chappus; and there is, of course, abundant evi- 
dence that Chappus assisted Drouillard in getting the liquor out of 
his cellar to load upon the truck, and that he followed the truck on 
the way to his house. But, if the liquor was not then the property 
of Chappus, there is no evidence that he was in charge or control 
of it. Let it be admitted that he was following it to see that it 
was safely delivered at his house, there is no evidence that Vigneaux 
was in any way subject to his orders or under his control. 

There is here no prima facie proof of possession by the accused 
which would of itself, in spite of any other evidence, support the 
conviction upon a motion to quash. If the magistrate came to the 
conclusion that Chappus was in possession, or charge, or control of 
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the liquor while on its way from Drouillard’s house, apart from any 
question of ownership, then, in my judgment, there was no evidence 
upon which to support it. But, if the property had passed to Chap- 
pus, then the conviction must be sustained. It was urged on behalf 
of the Crown that the magistrate was justified in finding as a fact, 
upon the evidence and all the circumstances, that there was no in- 
tention that the property should not pass until delivery at Chappus’s 
house. If there were any facts upom-which to base such a finding, 
then the magistrate’s decision could not be disturbed; but I do not 
see how the magistrate’s decision can be supported in the present 
case. The only evidence as to the terms of the bargain is that of 
Drouillard. He was called by the prosecution. To say that the magis- 
trate can accept so much of that evidence as is sufficient to establish 
a sale and so convict the prisoner, and reject whatever terms of the 
bargain are in the prisoner’s favour, would be to introduce a most 
dangerous practice. The only evidence of the contract establishes, in 
my opinion that no property was to pass until the liquor was safely 
delivered at Chappus’s house, and there was no evidence to justify 
any other conclusion. 

I come to this conclusion with great reluctance because there was 
an obvious intention to evade the provisions of the Act, but I really 
see no legal reason to prevent a man who is attempting to evade the 
Act minimizing the risks by stipulating that no property in the liquor 
shall pass to him until delivery. 

, For these reasons, the conviction must be quashed, ait the usual 
order for the protection of the magistrate. 


[See also McGregor v. Whalen, 1914, 31 O.L.R. 543, 20 D.L.R. 489; 
Kursell vy. Timber Operators and Contractors, [1927] 1 K.B. 298; 
Benjamin on Sale, 6th ed. 1920, pp. 349-352; Williston on Sales, 2nd 
ed. 1924, vol. 1, pp. 522-581.] 


(b) Seller bound to do something to the goods. 


HANSON v. MEYER. 


1805, 6 Hast 614, 102 E.R. 1425, 8 R.R. 572. In the King’s Bench. 


This was an action of trover brought to recover the value of 33 
cwt. 1 qr. 21 lbs. of starch, which was tried before Lord Ellenbo- 
rough C.J., at the sittings at Guildhall after Trinity term, 1803, when 
there was a verdict for the defendant; and a motion being made for 
a new trial which was argued in last Michaelmas term, the court by 
consent in Hilary term last ordered a case to be made of the facts 
that were proved at the trial, which are as follows:— 
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The plaintiffs are assignees of J. Wallace and W. Hawes under a 
commission of bankrupt issued against them. The defendant is a 
merchant in London. In January, 1801, the bankrupts employed 
Wright, their broker, to purchase of the defendant a quantity of 
starch, about four tons, belonging to the defendant, and which was 
then lying in the Bull Porter’s warehouse in Seething Lane; and 
Wright accordingly purchased the starch of the defendant at £6 per 
cewt. and sent to the bankrupts, his principals, the following note: 

Dear Sirs:—I have bought that small parcel of starch which you 
saw of Mr. James Meyer for your account, £6 per cwt. by bill at 2 
months; 14 days for delivery from the 14th inst. 

Yours, &e¢., 
January 15th, 1801. T. Wright. 

The starch lay at the Bull Porters’. The broker purchased for the 
bankrupts all Meyer’s starch that lay there, more or less, whatever 
it was, at £6 per hundred-weight; it was in papers; the weight was 
to be afterwards ascertained at the price aforesaid. The mode of 
delivery is as follows: the seller gives the buyer a note addressed 
to the warehouse-keeper, to weigh and deliver the goods to the buyer. 
This note is taken to the warehouse-keeper, and is his authority to 
weigh and deliver the goods to the vendee. The following note was 
given by the defendant: 

To the Bull Porters, Seething Lane,—Please to weigh and deliver 
to Messrs. Wallace and Hawes all my starch. 

January 17, 1801. per James Meyer, William Hlliott. 

This order was lodged by the bankrupts at the Bull Porters’ ware- 
house on the 21st of January, 1801, on which day the bankrupts 
required the Bull Porters to weigh and deliver to them 540 papers 


of the starch, which weighed— Webs POG kD 
2A eee Pi 6 

And on the 31st Jan. PAR eats Hsieh xara een 9 I AR) 
And on the 2nd Feb. AC) QDS ec Se ARW. deh eae ope, socks ny 1 4 
1190 ASE Sse BU 


At which respective times the Bull Porters, in consequence of 
their order, weighed and delivered the same to the bankrupts, who 
immediately removed the same; the residue thereof, being 33 cwt. 
1 qr. 21 lb. remained at the Bull Porters’ warehouse till the failure 
of Wallace and Hawes. The above quantities of starch continued at 
the Bull Porters’ warehouse in the name and at the expense of the 
defendant till they were weighed and delivered; and the residue al- 
ways afterwards continued there in like manner unweighed, in his 
name, and charged to his expense. On the 8th of February, 1801. 
Wallace and Hawes became bankrupts. It was admitted that the 
defendant, after the bankruptcy, took away the remainder of the 
starch that had not been so weighed. The question for the opinion 
of the court was, whether the defendant was entitled to the above 
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verdict. If the court should be of opinion that he was, then the 
verdict was to stand; if not, then a new trial was to be granted upon 
such terms as the court should direct. 


Cur. adv. vult. 


Lorp HLLENBOROUGH C.J. now delivered judgment. 

By the terms of the bargain formed by the broker of the bank- 
rupts on their behalf, two things, itt-the nature of conditions or pre- 
liminary acts on their part, necessarily preceded the absolute vesting 
in them of the property contracted for; the first of them is one which 
does so according to the generally received rule of law in contracts 
of sale, viz., the payment of the agreed price or consideration for 
the sale. The second, which is the act of weighing, does so in con- 
sequence of the particular terms of this contract, by which the price 
is made to depend upon the weight. The weight therefore, must be 
ascertained in order that the price may be known and paid; and un- 
less the weighing precede the delivery it can never, for these pur- 
poses, effectually take place at all. In this case a partial weighing 
and delivery of several quantities of the starch contracted for had 
taken place; the remainder of it was unweighed and undelivered; and 
of course no such bill of two months for the price so depending on 
the weight could yet be given. The question is, What is the legal 
effect of such part delivery of the starch on the right of property 
in the undelivered residue thereof? On the part of the plaintiffs it 
is contended that a delivery of part of an entire quantity of goods 
contracted for is a virtual delivery of the whole, so as to vest in 
the vendee the entire property of the whole; although the price for 
the same should not have been paid. This proposition was denied 
on the part of the defendant; and many authorities have been cited 
on both sides. But without deciding at present what might be the 
legal effect of such part delivery in a case where the payment of 
price was the only act necessary to be performed in order to vest the 
property, in this case another act, it will be remembered, was neces- 
sary to precede both payment of price and delivery of the goods bar- 
gained for, viz., weighing. This preliminary act of weighing it cer- 
tainly never was in the contemplation of the sellers to waive in re- 
spect of any part of the commodity contracted for. The order stated 
in the case from the defendant to the Bull Porters, his agents, is to 
weigh and deliver all his starch. Till it was weighed, they as his 
agents were not authorized to deliver it; still less were the buyers 
themselves, or the present plaintiffs, their assignees, authorized to 
take it all by their own act from the Bull Porters’ warehouse; and 
if they could not so take it, neither can they maintain this action 
of trover founded on such a supposed right to take, or, in other 
words, founded on such a supposed right of property in the sub- 
ject-matter of this action. If anything remain to be done on the 
part of the seller as between him and the buyer before the commodity 
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purchased is to be delivered, a complete present right of property 
has not attached in the buyer; and of course this action, which is 
accommodated to and depends upon such supposed perfect right of 
property, is not maintainable. The action failing, therefore, on this 
ground, it is unnecessary to consider what would have been the 
effect of non-payment of price on the right to the undelivered residue 
of the starch, if the case had stood merely on that ground, as it did 
in the case of Hammond and others against Anderson, 1 New Rep. 
69; where the bacon sold in that case was sold for a certain fixed 
price, and where the weighing mentioned in that case was merely 
for the buyer’s own satisfaction, and formed no ingredient in the con- 
tract between him and the seller; though it formed a very important 
circumstance in the case, being an unequivocal act of possession and 
ownership as to the whole quantity sold on the part of the buyer; 
in like manner as the taking 800 bushels of wheat out of the whole 
quantity sold, and then on board the ship, was holden to be in the 
case of Slubey v. Heyward, 2 H. Bl. 504. Without, therefore, touch- 
ing the question which has been the main subject of argument in this 
ease, and upon which my opinion at nisi prius principally turned, 
and without in any degree questioning the authority of the above- 
mentioned_two cases from the Common Pleas, this verdict may be 
sustained, on the ground that the weighing which was indispensably 
necessary to precede the delivery of the goods, inasmuch as it was 
necessary to ascertain the price to be paid for them, had not been 
performed at the time when the action was brought. The verdict 
therefore must stand, and judgment be entered for the defendant. 


RUGG v. MINETT. 


1809, 11 Hast 210, 103 E.R. 985, 10 R.R. 475, 23 R.C. 295. In the 
King’s Bench. 


In an action for money had and received by the defendants to 
the use of the plaintiffs, a verdict was found for the plaintiffs for 
£1415, subject to the opinion of the Court upon the following case. 

On the 28th of April, 1808, the defendants, as prize agents to the 
commissioners for the care and disposal of Danish property, put up 
to public sale for auction, at Dover, the cargo of a Danish ship in 
lots, and the lots No. 28 to 54 inclusive consisted of turpentine in 
easks. The quantity contained in each lot being marked on the 
catalogue thus, 10 cwt. 3 qrs. 26 lbs., the mode of bidding was this: 
each lot (except the two last, which were sold at uncertain quantities) 
was to be taken at the weight at which it was marked, and the bid- 
ding was to be at so much per hundred-weight on that quantity. The 
plaintiffs employed one Acres, the warehouseman of the defendants, 
to bid for them, and all the lots of turpentine (with the exception 
of three lots, which were sold to other bidders) were knocked down 
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to Acres so acting for the plaintiffs. No conditions of sale were dis- 
tributed prior to the sale; but the auctioneer, before the bidding com- 
menced, read aloud the following conditions: ist. The highest bid- 
der to be the buyer; but if any dispute should arise, the lot to be 
put up again. 2nd. £25 per cent is to be paid to the auctioneer as a 
deposit immediately after the sale, and the remainder in thirty days. 
The remainder of the purchase-money is to be paid on the goods 
being delivered. Should the goods remain after the limited time, 
the warehouse rent from that time to be paid, at the rate of 2s. per 
ton per month, by the purchaser. 38rd. The goods to be taken at 
the net weight printed in the catalogue. 4th. The goods to be taken 
away in twelve months, or resold to pay the warehouse rent. Upon 
failure of complying with these conditions, the deposit-money is to 
be forfeited, and the commissioners to be at liberty to resell any lots 
belonging to defaulters, by whom all charges attending the same 
shall be made good. is. per lot under £10; 1s. 6d. from £10 to £25; 
2s. above £25,—lot-money to be paid by the buyer to the auctioneer. 
Tare allowed for turpentine 1s. 5d. Upon the turpentine being put up 
to sale, the auctioneer, by the direction of one of the defendants pre- 
sent, announced to the bidders that the casks of turpentine were to 
be filled up before delivery to the purchasers, and that in order 
to effect this, the two last lots would be sold at uncertain quantities, 
and the preceding lots would be filled from them. The whole of 
the turpentine, with the exception of the three lots before mentioned, 
were sold to the plaintiffs; and they also were the purchasers of 
the two last lots, from which all the lots without exception were ta 
be filled up; and those two last lots were accordingly marked by 
the auctioneer in his catalogue, with the words “more or less.” Im- 
mediately after the sale £200 was paid by the plaintiffs to the auc- 
tioneer as their deposit; and on the 9th of May, 1808, the plaintiffs 
paid to the defendants £1715 upon account of the turpentine, and the 
duties payable thereon. The turpentine remained in the warehouse 
of the defendants as before the sale, but was entered at the Custom- 
House at Dover, in the name of the plaintiffs, on the morning of 
the 10th of May, 1808, before the fire, by Acres, who paid on behalf 
of the plaintiffs £450 as a deposit for the duties. On the same morn- 
ing the cooper, who had been employed by the defendants to make 
up all the casks previous to the sale of the 28th of April, was sent 
for by Acres, who was warehouseman to the defendants, and who 
acted as agent for the plaintiffs, to fill up the casks of turpentine, 
and he had filled all of them except eight or ten; leaving them with 
the bungs out to enable the custom-house officer, who was expected 
every minute, to take his gauge in order to ascertain the duties. The 
two last lots, which were sold at uncertain quantities, and marked 
“more or less,” contained more turpentine than was sufficient to fill 
up all those bought by the plaintiffs, and also those bought by the 
buyers of the three lots. In filling the casks sold to the plaintiffs 
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one of the two last lots was used, and instead of the other of the 
two last lots, a preceding cask in point of number, which had been 
found to be an ullage cask, was substituted by the cooper, and from 
one of the two last lots, the lots sold to the other buyers had been 
previously filled up. All the lots sold to the other buyers had been 
taken away before the cooper came on the 10th; and while the cooper 
was employed in filling up the plaintiffs’ lots, and placing them ready 
with the bungs of the casks out for the custom-house officer to gauge, 
but before he had filled up all the casks, or bunged any of them, a 
fire took place in the defendants’ warehouse, which consumed the 
whole of the turpentine knocked down to the plaintiffs—the casks 
not having been weighed again by the plaintiffs, or gauged by the 
custom-house officer. While the money paid by the plaintiffs to the 
defendants on account of the turpentine remained in their hands, 
they received notice from the plaintiffs not to pay it over; and the 
present verdict is composed of. that sum, deducting the £450 paid 
on account of the duty, which has been restored to the plaintiffs by 
the commissioners of customs. The question for the opinion of the 
court was, whether the plaintiffs were entitled to recover back the 
money so paid to the defendants. If they were, the verdict was to 
stand; if not, a nonsuit was to be entered. 


Lord ELLENBOROUGH C.J. The court have already intimated their 
opinion as to those casks in the first lots which were filled up, and 
on which nothing remained to be done on the’part of the sellers, but 
only the casks were left to remain for thirty. days at the option of 
the purchasers in the warehouse at the charge of the sellers; the pay- 
ment of the warehouse rent, however, is not material in this case; 
and when the casks were filled up everything was done which re- 
mained to be done by the sellers. It was necessary, however, that they 
should be gauged before they were removed, and the bungs were left 
out for the purpose of the gauger’s doing his office, which it was the 
buyers’ business to have performed; and therefore, according to the 
ease of Hanson v. Meyer, and the other cases, everything having” 
been done by the sellers which lay upon them to perform, in order 
to put the goods in a deliverable state in the place from whence they 
were to be taken by the buyers, the goods remained there at the risk 
of the latter. But with respect to the other ten casks, as the filling 
them up according to the contract remained to be done by the sel- 
lers, the property did not pass to the buyers; and therefore they are 
not bound to pay for them. 


Lz Branc J. The case is to be considered as involving so many 
distinct contracts as there were distinct lots bought by the plaintiffs. 
The turpentine was purchased at so much per cwt., and it was to 
be taken according to the weight marked on each lot; but the casks 
were to be filled up by the sellers out of turpentine belonging to 
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them, in order to make the weights agree with the marks. I say 
belonging to the sellers, because the two last casks were only sold 
according as their actual weights should turn out to be, after filling 
up the rest; and if more turpentine had been wanted than those casks 
could have supplied for filling up the rest, it must have been settled 
which of the respective purchasers was to take less than his calcu- 
lated quantity. Till the several casks therefore were filled up, I con- 
‘sider the property as remaining in the sellers. But a certain number 
of casks were filled up, and with respect to them nothing further re- 
mained to be done by the sellers. But it was necessary that the 
custom-house officer should gauge them before they could be re- 
moved. Then the warehouseman who was acting as the common 
agent of the buyers and sellers, having filled up those casks on the 
part of the sellers, left them unbunged for the purpose of the officer’s 
gauging them and ascertaining the duties, which was an act to be 
done on the part of the buyers, to entitle them to remove the goods. 
Then, as nothing more remained to be done by the sellers on those 
casks which were filled up, they were from that time at the risk of 
the buyers; but those which were not filled up continued at the risk 
of the sellers. 


. Bayitrey J. In many cases it happens, where everything has been 
done by the sellers which they contracted to do, that the property 
passes to the buyers though the goods may still continue in the ac- 
tual possession of the sellers. It lies upon the plaintiff then to make 
out that something still remained to be done to the goods by the 
sellers at the time when the loss happened. But with respect to 
those casks which had been filled up, nothing remained to be done 
but the gauging by the officer; and as that was to be procured to 
be done by the buyers, Acres, who left out the bungs for the purpose 
of enabling the officer to gauge, must be taken to have acted as the 
agent of the buyers for that purpose; and therefore, nothing more 
remaining to be done by the sellers, the property passed. But with 
respect to the other casks, something did remain to be done by the 
sellers, namely, the filling them up; and it is not sufficient for them 
to say they were not called upon to do so by the buyers; for if they 
meant to relieve themselves from all further responsibility, they 
should have done what remained for them to do, and until that was 
done the property continued in them. 


[Upon this it was agreed that the proportion to be allowed to the 
plaintiffs on the ten casks should be settled out of court; and that 
the verdict should be entered accordingly. ] 

[Grosz J. was indisposed and absent. ] 
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SIMMONS v. SWIFT. 


PSL soe oe Ore SO an LOS akan O19,) oo Relves 4983 4S:C.—57 lads COS.) 
K.B. 10. In the King’s Bench. 


Indebitatus assumpsit for bark sold and delivered, the usual money 
counts, and a count upon an account stated. At the trial before Little- 
dale J., at the spring assizes for the county of Monmouth, 1826, the jury 
found a verdict for the plaintiff for the sum of £106 3s. 8d., subject to 
the opinion of this court upon the following case: The plaintiff and 
defendant were both dealers in timber and bark, the plaintiff residing 
at Whitebrook in Monmouthshire, and the defendant in the town 
of Monmouth. Previously to the 23rd of October, 1824, the plain- 
tiff was possessed of a quantity of oak bark, which was stacked at 
a place called Redbrook, on the banks of the river Wye, about two 
miles below the town of Monmouth, and which, in July preceding, 
weighed twenty tons. Upon the 23rd of October, the following agree- 
ment for the sale of the said bark was signed by the plaintiff and 
the defendant; “I have this day sold the bark stocked at Redbrook, 
at £9 5s. per ton of twenty-one hundred-weight, to Hezekiah Swift, 
which he agrees to take, and pay for it on the 30th of November.” 

It was afterwards verbally agreed between the parties that one 
William Simmons, a brother of the plaintiff, should see the bark 
weighed on behalf of the plaintiff, and one James Diggett should see 
it weighed on behalf of the defendant. Within five days after the 
signing of this agreement, the defendant sent several of his barges 
and his servants to Redbrook, and took a quantity of the bark amount- 
ing to 8 tons 14 cwt. He sent for William Simmons, who was at 
work in a wood near to Redbrook, to see the bark weighed on behalf 
of his brother, which William Simmons accordingly did, and was 
paid for his trouble by his brother’s wife. William Simmons said 
“ he was not directed by his brother to see the bark weighed, and did 
not know that it had been sold until he was fetched from the wood 
by the defendant’s messenger. James Diggett attended the weighing 
on the part of the defendant. The bark so taken by the defendant 
was carried by his barges down the river Wye to Chepstow. The 
remainder of the stack was covered with a tarpaulin belonging to 
the defendant, but which tarpaulin had been upon the premises at 
Redbrook, having been lent by the defendant for that purpose to 
the person who sold the bark to the plaintiff; and had been used to 
cover a part of the stack before the signing of the agreement by the 
plaintiff and defendant. About eight or nine days after part of the 
bark had been so removed by the defendant, a Mr. James Madley, 
upon whose premises at Redbrook the bark was stacked, met the de- 
fendant, and asked him when he intended to take the remainder of 
the bark away, as it was stacked over part of a saw-pit which he, 
Madley, wanted to use; the defendant answered that he should have 
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it taken away in a few days.~ The defendant did not at any time 
take away the remainder of the bark, nor was it weighed. Towards 
the latter end of November there was an extraordinary flood, which 
overflowed the banks of the river Wye, and rose nearly to the height 
of five feet around the remainder of the stack of bark, and did it 
very considerable injury. There was sufficient time for the defendant 
to have removed the whole of the bark after it had been injured by 
the flood, and the tarpaulin before mentioned remained upon the 
bark until the 28th of January, 1835, when it was removed by some 
of the defendant’s servants who were passing up the river in a barge. 
On the 4th day of December, 1824, the plaintiff called at the defend- 
ant’s counting-house, and the defendant said he was ready to pay 
for the bark which had been removed, viz., 8 tons 14 cwt., and by 
the plaintiff’s direction an account was made out of the bark which 
the defendant had taken away as aforesaid, and the defendant paid 
the amount by a check, which was duly honored. The plaintiff signed 
the account as settled, but at the same time said that no advantage 
should be taken of his so doing, and required the defendant to take 
and pay for the rest of the bark, which he refused to do. Bark is 
an article which varies very considerably in weight according as the 
air is moist or dry, and according to the season of the year. The 
question at the trial was, whether the plaintiff was entitled to recover 
in this action for the bark which remained standing at Redbrook. 
According to the weight of the bark in July preceding, a quantity 
remained which, at the price mentioned in the agreement of 23rd 
of October, 1824, amounted to the sum of £106 5s. 8d., for which the 
verdict was taken. 


BayLey J. Two questions are involved in this case: first, whether 
the property in the bark was vested in the defendant, so as to throw 
all risks upon him; secondly, whether there had been such a delivery 
of the bark as would support this form of action. It is not, perhaps, 
necessary to give any opinion upon the first point, but I think it 
right to do so, as it is most satisfactory to determine the case upon 
the main ground taken in argument. I think that the property did 
not vest in the defendant so as to make him liable to bear the loss 
which has occurred. Generally speaking, when a bargain is made 
for the purchase of goods, and nothing is said about payment or 
delivery, the property passes immediately, so as to cast upon the 
purchaser all future risk, if nothing further remains to be done to 
the goods; although he cannot take them away without paying the 
price. If anything remains to be done on the part of the seller, until 
that is done the property is not changed. In Rugg v. Minett, 11 Bast 
210, and Wallace v. Breeds, 13 Hast 522, the thing which remained 
to be done was to vary the nature or quantity of the commodity be- 
fore delivery; that was to be done by the seller. In other cases the 
thing sold was to be separated from a larger quantity of the same 
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commodity. This case was different; the subject-matter of the sale 
was clearly ascertained. The defendant agreed to buy the bark 
stacked at Redbrook, meaning of course all the bark stacked there; 
but it was to be paid for at a certain price per ton. The bargain 
does not specify the mode in which the weight was to be ascertained, 
but it was necessary that it should be ascertained before the price 
could be calculated, and the concurrence of the seller in the act of 
weighing was necessary. He might insist upon keeping possession 
until the bark was weighed. If he was anxious to get rid of the 
liability to accidental loss, he might give notice to the buyer that 
he might at a certain time weigh the bark, but until that act was 
done it remained at his risk. In Hanson v. Meyer, 6 Hast 614, 
weighing was the only thing that remained to be done; there was 
not any express stipulation in the contract that the starch (the 
subject-matter of that contract) should be weighed; that was intro- 
duced in the delivery order, but the nature of the contract made it 
necessary. So here the contract made weighing necessary, for with- 
out that the price could not be ascertained. Suppose the plaintiff 
had declared specially upon this contract, he must have alleged and 
proved that he sold the bark at a certain sum per ton, that it weighed 
so many tons, and that the price in the whole amounted to such a 
certain sum. The case of Hanson v. Meyer differs from this in one 
particular, viz., that the assignees of the vendee, who had become 
bankrupt, were seeking to recover the goods sold; but the language 
of Lord Ellenborough as to the necessity of weighing in order to as- 
certain the price before the property could be changed is applicable 
to the present case, and decides it. I therefore think that the bark 
which remained unweighed at the time of the loss was at the risk 
of the seller; and even if the property had vested in the defendant, 
I should have thought that it had not been delivered, and conse- 
quently that the price could not be recovered on a count for goods 
~ sold and delivered. 


Hotroyp J. I also think that the plaintiff cannot recover. By a 
contract for the sale of specific goods, it is true, as a general posi- 
tion, that the property is changed, although the seller has a lien for 
the price, unless the contract is for a sale upon credit; then the 
goods remain at the risk of the buyer. But Hanson v. Meyer is a 
direct authority that in such cases as the present the seller does 
not part with the goods until the weighing has been accomplished. 
Secondly, I think that the bark was not delivered. If there was 
a delivery the seller could have no lien for the price, even if the 
contract did not make the bark deliverable until the 80th of Novem- 
ber; there was neither a performance of the weighing nor an offer 
to perform it. 


LITTLEDALE J. I entertain some doubt whether the property did 
7—SALE OF GOODS. 
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not pass by this contract; and that doubt, as it seems to me, is 
not inconsistent with the decision in Hanson v. Meyer. The ques- 
tion there was, whether the assignees of the purchaser had a right 
to call for a delivery of the goods sold. Lord Ellenborough said 
payment of the price and the weighing of the goods necessarily pre- 
ceded the absolute vesting of the property; which expression I take 
to have been used with reference to the then question, viz., whether 
the property had so vested in the purchaser as to entitle his assignees 
to claim the delivery. So in this case, although the property might 
vest in the purchaser, it would not follow that he could enforce a 
delivery until the weight of the bark had been ascertained and the 
price paid. Here there was not a delivery in fact, nor was the de- 
livery of part a constructive delivery of the whole. This differs from 
the cases of lien or stoppage in transitu, in which it may be con- 
sidered that a delivery of part is in the nature of a waiver of the 
lien, or right to stop in transitu. I think further that an action for 
goods bargained and sold would not lie merely because the property 
passed. The mere bargain would not suffice, because no specific price 
was fixed; nor could the plaintiff recover on a quantum valebat, for 
the contract was to pay by weight; and therefore, until the com- 
modity was weighed, there would be nothing to guide the jury in 
the amount of damages to be given. The seller was at all events 
bound to offer to weigh the bark, but he never did so. For these 
reasons I think he cannot recover. 

Postea to the defendant. 


MARTINEAU v. KITCHING. 


1872,°L. Re 7 -.Q:B. 436° ‘SiC., 484. JQ: By 227" Inthe: Queen’s= Bench: 


The plaintiffs, sugar refiners, were in the habit of selling to 
brokers the whole of each filling of sugar, consisting of from 200 
to 300 loaves or “titlers’” each, the terms always being “Prompt at 
one month; goods at seller’s risk for two months,” the “prompt” day 
being the Saturday next after the expiration of one month from 
the sale. The titlers in each filling were stored on the plaintiffs’ 
premises, and were from time to time fetched away by the pur- 
chasers or their sub-vendees, being weighed on their removal, each, 
titler weighing from thirty-eight to forty-two pounds. If the whole 
of the lots contained in one sale-note had not (which was frequently 
the case) been taken away on the “prompt” day payment was made 
by the purchaser (by bill or cash) at an approximate sum calculated 
on the probable weight, the actual price being afterwards adjusted 
on the whole filling being cleared. 

The defendant, who was an old customer of the plaintiffs, had 
bought four fillings, consisting of specific titlers, each marked, on the 
above terms, and had paid the approximate price of the four lots, 
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and had fetched some of each lot away. A fire occurred on the plain- 
tiffs’ premises after the expiration of two months from the dates of 
sale to the defendant, destroying the whole contents of the ware- 
houses. At the time of the fire the plaintiffs had floating policies 
of insurance which covered goods on the premises “sold and paid 
for, but not removed;” but they had no agreement or understanding 
with their customers as to any insurance; and the amount insured, 
which the plaintiffs received from the underwriters, was not sufii- 
cient to cover the loss of their own goods, exclusive of the titlers, 
undelivered, which they had sold to the defendant. 


CockBURN C.J. This is an action brought to recover the price of 
certain sugar alleged to have been sold by the plaintiffs to the de- 
fendant. The sugar perished by fire while it was still upon the 
premises of the sellers, and the defence raised is twofold: first, that 
the property in the sugar had not passed from the plaintiffs, the 
sellers, to the defendant, the buyer, and consequently the loss must 
fall upon the sellers; secondly, that, even supposing that were de- 
cided against the defendant, inasmuch as these goods were covered 
by an insurance effected by the plaintiffs, and the plaintiffs had re- 
ceived the amount insured with respect to these goods, the defendant 
is entitled to have what the plaintiffs have so received in respect of 
the goods set off in his favour against the price. 

The first question is, whether at the time these goods perished by 
fire they were the property of the sellers, the plaintiffs, or the prop- 
erty of the buyer, the defendant. In order to decide that, as well 
as to decide the second question in dispute, we must look to see 
what was the course of dealing which existed between these parties. 
[The Lord Chief Justice stated the facts.] 

Now, that being the state of things existing between these parties, 
the first question is, whether, the contract between them being in 
‘conformity with the general course of dealing to which I have ad- 
verted, when these goods perished by fire the property had passed 
from the sellers to the buyer. In my opinion it had, both upon 
general principles and more especially with reference to the particu- 
lar facts of this case and the terms of the contract between the 
parties. In dealing with the case of a contract we must bear in 
mind that the seller engages to do two main things, first, to pass 
the property in the thing sold; secondly, to deliver possession of it. 
The buyer engages to take the thing which he has contracted to 
buy, and to pay the price; and undoubtedly, in such a contract, one 
of the essential elements to constitute a contract of sale is that the 
price shall be agreed upon. But there is nothing, as it seems to me, 
to prevent the parties from agreeing that the property shall pass, and 
that the price shall afterwards be ascertained, that which is capable 
of being reduced to a certainty being for practical purposes a thing 
already certain or, ascertained. 
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Now the question here is, whether the property passed. It appears 
that the price had not been finally adjusted, but it is equally clear 
that the parties had agreed upon a price estimated between them as 
the sum to be taken provisionally as the price for the goods. The 
question which presents itself to my mind is whether, independently 
of the question how far, when the price is still to be ascertained on 
the sale of a specific chattel, the property passes, the parties having 
agreed that provisionally a given sum shall be taken as the price, 
that does not show a clear intention on the part of both buyer and 
seller that the property shall pass. 

It is very true, as has been ably contended by Mr. Brown, that 
there are authorities for saying that, where the price remains to 
be ascertained, the property will not pass. But I think it is equally 
clear, upon the authorities, that, according to the view now taken 
of this branch of the law, the question is one of intention between 
the parties. I take it now to be perfectly clear, especially after the 
case of Turley v. Bates, 2 H. & C. 200, 33 LJ. (EHx.) 43, that the 
real question in all these cases is, whether the parties did in- 
tend that the property should pass; and I take it, that in this re- 
spect no fault can be found with the law of England if a distinction 
exists between our law and the civil law in this respect. It is per- 
fectly true that where anything remains to be done with a view to 
the appropriation of the thing agreed to be sold by the seller to the 
buyer, it is plain that the property will not have been intended by 
him to pass to the buyer, and the property will not have passed. But 
it is equally clear that, in point of principle, and in point of com- 
mon-sense and practical wisdom, there is nothing to prevent a man 
from passing the property in the thing which he proposes to sell 
and the buyer proposes to buy, although the price may remain to 
be ascertained afterwards. We are dealing with the case of a speci- 
fic chattel. I agree to sell to a man a specific thing—say a stack of 
hay, or a stack of corn. I agree to sell him that specific thing, 
and he agrees to buy it; the price undoubtedly remains an element 
of the contract, but we agree, instead of fixing upon a precise sum, 
that the sum shall be ascertained by a subsequent measurement. What 
is there to prevent the parties from agreeing that the property shall 
pass from one to the other, although the price is afterwards to be 
ascertained by measurement. I take it that is the broad substantial 
distinction. If, with a view to the appropriation of the thing, the 
measurement is to be made as well as the price ascertained, the 
passing of the property being a question of intention between the 
parties, it did not pass because the parties did not intend it to pass. 
But if you can gather from the whole circumstances of the transac- 
tion that they intended that the property should pass, and the price 
should afterwards be ascertained, what is there in common-sense or 
practical convenience which should prevent that intention from hay- 
ing effect? I protest I can see none, and unless there are authorities 
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absolutely conclusive upon the point, I will not give way to a rule 
which appears to me to militate against principle, and to be incon- 
sistent with common-sense and convenience. In this particular case 
it is not necessary to say what would be the law applicable, if we 
had now to consider, for the first time, or as a court of error, which 
we are not, the question in the case of Simmons v. Swift, 5 B. & C. 
857. But this case, I think, is plainly distinguishable from Simmons 
v. Swift, by reason of more than one circumstance. The first to 
which I shall advert is, that the price is agreed upon between the 
parties provisionally, according to their estimate of the quantity 
which the titlers contain. Can it be said that after that price has been 
paid at the prompt, although there is a further term in the contract 
between the parties that they shall eventually ascertain by an accur- 
ate weighing whether more or less than the price which the parties 
intended has been paid; can it be said that it was intended after 
the price provisionally agreed upon has been paid at the prompt, that 
the property is still to remain in the sellers and not to be transferred 
to the buyer? I do not think it is possible to hold anything which 
would be so inconsistent with what is obviously the intention of the 
parties. All that they intended to do by the final weighing was to 
see whether they had accurately ascertained the amount which, ac- 
cording to the terms of the contract, they intended that the one 
party should pay and the other should receive. Then there is a fur- 
ther circumstance which appears to me of importance in this case, 
and which brings it clearly within the principle, as I think, of the 
case of Castle v. Playford, L.R. 7 Ex. 98, the recent case in the Ex- 
chequer Chamber, that is, that by the terms of this contract, the 
goods, while they remained in their possession—or in their custody 
is the more proper term—in their warehouse during the two months, 
were to be at the risk of the sellers, the plaintiffs. As I pointed 
out in the course of the argument, what would be the necessity, what 
“would be the object or purpose of such a stipulation that the goods 
should be at their risk during the two months if the property still 
remained in them? Of course it would then be at their risk. More- 
over, according to the course of dealing between the parties, at the 
expiration of the two months, notice is given to the buyer, which 
notice the buyer accepts, and which notice the present defendant in 
his dealings with the plaintiffs had invariably accepted without re- 
monstrance or objection, that upon the expiration of the two months 
the goods, though still remaining in the custody of the plaintiffs, 
should stand at the buyer’s risk. That brings the case at once within 
the principle of the decision in Castle v. Playford, and shows that 
at that time, at all events, the property in the goods was intended 
by common consent of both buyer and sellers to be in the defendant, 
the buyer. 

I think, therefore, looking at all the circumstances of the case, 
it is impossible to doubt that the true intention of the parties, as 
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well as by contemplation and effect of the law, was that the property 
was in the buyer and no longer in the sellers at the time of the fire, 
and therefore the thing, having perished, perishes to the dominus, 
namely, the buyer, and not to the sellers, who had ceased to have 
anything to do with it. 

[Cockburn C.J. then discussed the second point of the defence, 
and held that the plaintiffs “were entitled to apply the whole of the 
amount which they received under the policies of insurance to in- 
demnify themselves against the loss which they themselves had ac- 
tually sustained, and were not bound either in law or in equity, or 
morally, to apply any portion of it to the protection of the defendant, 
for whose benefit they were not bound either by express contract, im- 
plication, or custom to effect the insurance.’ I think, therefore, upon 
that point also, the defence fails, and our judgment must be for the 
plaintiffs.” ] 


BLACKBURN J. I am also of opinion that our judgment must be 
in favour of the plaintiffs. The case arises in this way. [The learned 
judge stated the facts.] The difficulty which is raised is, that these 
goods had perished before they were actually weighed; and two points 
were made by Mr. Brown; he contended that because they had not 
been weighed the property had not passed, and that it therefore fol- 
lowed, as an inexorable rule of law, that they were not to be paid 
for, because they were still the property of the plaintiffs. This, how- 
ever, I do not think is the correct way of putting the case, and I 
do not think that we need decide whether the property passed or not. 
As a general rule, res perit domino, the old civil law maxim, is a 
maxim of our law; and when you can show that the property passed 
the risk of the loss, prima facie, is in the person in whom the prop- 
erty is. If, on the other hand, you go beyond that, and show that the 
risk attached to the one person or the other, it is a very strong 
argument for showing that the property was meant to be in him. 
But the two are not inseparable. It may be very well that the prop- 
erty shall be in the one and the risk in the other. In the present 
case I think all that is necessary to decide is, that the risk was not 
in the sellers. When the first month had elapsed, and payment had 
been made, still the buyers had, from their express stipulation, a 
right to have the goods remain a month at the refiners’ warehouse 
at the refiners’ risk. Let us suppose that the refiners had become 
bankrupt. If in consequence of the risk being in the refiners, which 
by this stipulation it clearly would be during the two months, the 
property was still in the refiners, their assignees in bankruptcy would 
take the entire property, and the buyers, who had paid the approximate 
price, would be obliged to come in and prove, and get so many 
shillings in the pound as they might be able to prove for. That 
would be a monstrous hardship, and in such a case as that I should 
be very much inclined to struggle very hard to find any legal rea- 
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son for Saying that, though the risk remained in the sellers, yet the 
property had passed to the buyers as soon as they had made the 
payment. If the question arose in such a case as that, I am rather 
inclined to think it would be necessary to look carefully into Sim- 
mons vy. Swift, 5 B. & C. 857, and some other cases, to see if one 
could decide that the property had passed. But in this case that 
does not arise; the second of the two months had elapsed, during 
which the stipulation was that the goods were to be at the sellers’ 
risk. I think expressio unius est exclusio alterius. I cannot construe 
that stipulation, except as implying that at the expiration of the 
two months the goods are to be at the buyer’s risk. That construc- 
tion would be greatly fortified, if it required fortification, by the fact 
that at the end of the two months the sellers did send a note to re- 
mind the buyer that the goods are at his risk; and this being a stipu- 
lation between two parties, who are both sui juris, that they are 
to be at the buyer’s risk after the two months, the question is, is 
that effectual at law? 

Mr. Brown’s argument was, that the goods must be at the sellers’ 
risk, because, as he contended, the property had not passed to the 
buyer. I have already intimated that, if it-were necessary, I should 
consider very long before I said that. However, assume that it had 
not passed. If the agreement between the parties was, “I contract 
that when you pay the price I will deliver the goods to you, but 
the property shall not be yours, they shall still be my property, so 
that I may have dominion over them; but though they shall not be 
yours, I stipulate and agree that if I keep them beyond the month 
the risk shall be upon you;” and then the goods perish; to say that 
the buyer could then set up his defence and say, “Although f stipu- 
lated that the risk should be mine, yet, inasmuch as an accident has 
happened which has destroyed them, I will have no part of that 
risk, but will throw it entirely upon you because the property did not 
~ pass to me,” is a proposition which, stated in that way, appears to 
be absolutely a reductio ad absurdum; and that is really what the 
argument amounts to. If the parties have stipulated that, if after 
the two months the goods remain in the sellers’ warehouse, they shall, 
nevertheless, remain there at the buyer’s risk, it would be a manifest 
absurdity to say that he is not to pay for them; and I think the case 
of Castle v. Playford, L.R. 7 Ex. 98, is a clear authority of the 
Court of Exchequer Chamber, that where the parties have stipulated 
that the risk shall be on one side, it matters not whether the prop- 
erty had passed or not. The parties here have by their express 
stipulation impliedly said, after the two months the goods shall be 
at the risk of the buyer, consequently it is the buyer who must bear 
the loss. 

Then Mr. Brown said, “But how can the buyer pay when he was 
to pay at 47s. per cwt., and the goods have never been weighed, and 
therefore it would never be known with certain precision how many 
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ewt. there were?” I answer to-that, in the first place, that the point 
is concluded by the authority of Alexander v. Gardner, 1 Bing. N.C. 
671; Turley v. Bates, 2 H. & C. 200, 33 L.J. (Ex.) 43; and the recent 
case of Castle v. Playford, L.R. 7 Ex. 98, in the Exchequer Chamber, 
which all go to show that where the price is not ascertained, and 
it could not be ascertained with precision in consequence of the thing 
perishing, nevertheless the seller may recover the price, if the risk 
is clearly thrown on the purchaser, by ascertaining the amount as 
nearly as you can. as 

There is another reason which in this case would clearly apply,— 
the delay in weighing is quite as much the fault of the purchaser 
as of the sellers. When the prompt day comes the sellers have a 
right to require that the goods should be weighed at once, so as to 
ascertain the price, and to have it paid to the last farthing. It may 
be for the mutual convenience of both parties; but still it is the 
buyer, in effect, who requests that, as he is going to leave them 
longer, the weighing should be postponed for a time. Therefore it 
is in consequence of his delay that the weighing does not take place. 
Now by the civil law it always was considered that, if there was 
any weighing, or anything of the sort which prevented the contract 
being perfecta emptio, whenever that was occasioned by one of the 
parties being in mora, and it was his default, though the emptio is 
not perfecta, yet if it is clearly shown that the party was in mora, 
he shall have the risk just as if the emptio was perfecta. That is 
perfectly good sense and justice, though it is not necessary to the 
decision of the present case, that, when the weighing is delayed in 
consequence of the interference of the buyer, so that the property 
did not pass, even if there were no express stipulation about risk, 
yet because the non-completion of the bargain and sale, which would 
absolutely transfer the property, was owing to the delay of the pur- 
chaser, the purchaser should bear the risk just as much as if the 
property had passed. The inclination of my opinion is, as I have 
said, that the property is in the purchaser, but we need not decide 
that at all today, and it might require some consideration to see how 
far the case of Simmons v. Swift, 5 B. & C. 857, really governs the 
case. 

The other point goes to the reduction of the damages. [Black- 
burn J. then discussed the defendant’s contention that he was en- 
titled to an allowance of an aliquot part of the insurance money’ re- 
ceived by the plaintiffs in the proportion that his goods which were 
burnt bore to the others, and held that the defendant was not en- 
titled to the allowance claimed.] 


[Lush and Quain JJ. also gave reasons for judgment in favour 
of the plaintiffs. ] 
Judgment for the plaintiffs. 
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ANDERSON v. MORICE. 


1876, L.R. 10 C.P. 609, 23 R.C. 302; S.C., 44 L.J.C.P. 341. In the 
Exchequer Chamber. 


The judgment of Blackburn and Lush JJ was delivered by 


BLACKBURN J. In this case the defendant is an underwriter for 
£100 on a policy in the ordinary form of a Lombard Street policy 
“at and from Rangoon to any port or place of discharge in the United 
Kingdom or Continent” on the ship Sunbeam. 

The subject-matter of the insurance is described as “£5500 (part 
of £6000) on rice as interest may appear. Amount of invoice and 
15 per cent to be deemed the value; average payable on every 500 
bags.” 

The policy contained the usual printed words, ‘‘Beginning the ad- 
venture upon the said goods and merchandise from the loading thereof 
on board the said ship.” The Sunbeam, at Rangoon, foundered at 
anchor with 8878 bags of rice on board, and this rice was totally 
lost. 

The question in the cause was whether the plaintiff was entitled 
to recover in respect of the loss of this rice from the underwriters, 
and if so, for what percentage. The decision of the court below was 
that he was entitled to recover £100 per cent from each underwriter. 

The important issues were on the 8rd plea, denying the plaintiff’s 
interest, the 4th plea alleging unseaworthiness, and the 5th plea 
denying the loss by perils of the seas. 

On all these the plaintiff had a verdict subject to leave to enter 
a verdict for the defendant on the grounds that there was no evi- 
dence of loss by perils insured against, or that the evidence showed 
that the ship was not seaworthy, and on the ground that there was 
~no insurable interest, or to reduce the damages on such principle 
as the Court should lay down. 

A rule nisi was accordingly obtained on those grounds, and also 
for a new trial, on the ground that the verdict was against the 
weight of evidence. After a long argument and much consideration, 
the Court of Common Pleas discharged the rule, giving their reasons 
in an elaborate judgment (L.R. 10 C.P. 58). 

Against this judgment the appeal was brought and argued on 
the 19th, 21st, and 22nd June, before my Brothers Bramwell, Lush, 
Quain, Pollock, and Amphlett, and myself. 

During the argument we gave our judgment that the evidence 
was such as to make it a fair question for the jury whether the 
ship was or was not lost by perils of the seas, and therefore that 
the rule to enter the verdict for the defendants on those issues was 
properly discharged. The question whether the verdict was against 
the weight of evidence was not before us. 
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But on the question whether there was an insurable interest we 
took time to consider, and the majority have come to the conclusion 
that the judgment below was wrong on this point, and ought to be 
reversed for the following reasons: 

As the rice in question had been actually laden on board the Sun- 
beam at Rangoon, there can be no question that the adventure de- 
scribed in the policy had begun. But as the policy of insurance is 
a contract of indemnity, the plaintiff cannot recover unless he suf- 
fered a loss from the perishing of ‘that rice, and that loss was such 
as to be included in the subject-matter of the insurance, as described 
in the policy. 

The first question, then, to be determined is, whether the plain- 
tiff was so situated with respect to the rice in question at the time 
of its loss that he would, if uninsured, have suffered any loss from 
the destruction of the rice; and, if any loss, whether that loss was 
of such a nature as to be included in this policy. 

The facts which are material as to this are not in dispute. The 
plaintiff Anderson had made a contract with Messrs. Borrodale, con- 
tained in a bought note set out in the 6th paragraph of the case. 
The material parts are these: “Bought the cargo of rice per Sun- 
beam at 9s. 14%4d. per hundredweight cost and freight. Payment by 
sellers’ draft on purchasers at six months’ sight, with documents at- 
tached.” 

The Sunbeam, which had been taken up by Guben, Christian & 
Co., the sellers of the cargo to Borrodale & Co., arrived at Rangoon 
within the time mentioned in the contract, and Guben, Christian & 
Co. proceeded to put the rice on board. They had, by the 31st of 
March, when the ship was lost, put 8878 bags on board; but this was 
only a portion of what they intended to ship. The remainder—it 
does not distinctly appear whether 400 bags or 1600 bags—but, at all 
events, a substantial portion of what they intended to be the lading 
of the Sunbeam, was in lighters or on the shore, intended for the 
Sunbeam, but not yet on board of her. 

The time for preparing the shipping documents had not yet ar- 
rived; and by the terms of the bought note, Anderson was to pay 
by accepting drafts with documents attached. 

The question therefore arises, what loss, if any, did Anderson 
sustain by the perishing of this rice at this time? It was admitted 
by Mr. Williams in the argument, and, as we think, could not be 
disputed, that if the rice intended for the Sunbeam, and put on board 
the lighter, had perished before it was put on board, Anderson would 
have sustained no loss, his vendors being still bound, as before, to 
supply him with rice, though that which they had intended to give 
him had perished to their loss, not his, because it was then at their 
risk, not his. 

It was not admitted by Mr. Butt, but was very faintly denied, 
that as soon as the intended lading was completed, and the shipping 
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documents were either prepared, or things in such a position that 
they could be prepared, Anderson would have been bound to pay 
for the cargo, though from subsequent disaster it perished either 
at Rangoon or on its way home. We all think it is the plain inten- 
tion of the parties to this contract that, from the time the lading 
was complete, at least, the rice was to be at the risk of Anderson, 
and that it is not material to consider whether he would have had 
the full property before the drafts were accepted. But there remains 
the disputed question whether each separate bag was at the risk of 
Anderson from the time it was put on board the Sunbeam, or whe- 
ther it remained at the risk of the sellers until the whole intended 
loading was complete, and the shipping documents were ready, or 
at least everything was done to enable them to make out the ship- 
ping documents? This, we think, depends entirely upon the intention 
of the parties to the contract, as appearing from it. 

There is nothing to prevent the parties from agreeing that, as the 
goods are shipped bag by bag, each bag shall be at the risk of An- 
derson, though the payment is postponed till the whole is on board; 
and if they have sufficiently expressed such an intention, then Castle 
v. Playford, L.R. 7 Ex. 98, is an express authority in this Court 
that Anderson must bear the loss, though it occurred before the 
stipulated time for payment had arrived. In that case, the words of 
the contract were express, and left no doubt that the intention was 
that the buyer was to bear the risk; but we think the same result 
follows if the intention sufficiently appears, though it is not in ex- 
press terms. 

On the other hand Appleby v. Myers, L.R. 2 C.P. 651, is an express 
authority that, if from the contract it appears that the intention of 
the parties is that the payment is to be only on the completion, 
nothing can be recovered, though that completion is prevented by an 
accident for which neither party is to blame.. Both decisions are 
~ binding on us, even if we disapproved of them, but we agree with 
both. 

In the present case there is nothing in the terms of the contract 
to indicate that the parties had present to their minds the possibility 
of a loss happening at the time when this did, and consequently there 
are no words used expressly providing for it. We must collect the 
intention from the words used, applying to them the general rules 
which the Courts have from time to time adopted, as rules to enable 
them to ascertain the intention. 

The cases bearing on this subject are collected in Mr. Benjamin’s 
book on Sales, B. 2, chaps. 2 to 6. In Gilmour vy. Supple, 11 Moo. 
P.C. 551, 566, Sir C. Cresswell, delivering the judgment of the Privy 
Council says, we think very truly: “It.is impossible to examine the 
decisions on this subject without being struck by the ingenuity with 
which sellers have contended that the property in goods contracted 
for had, or had not; become vested in the buyers, according as it: 
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suited their interests; and buyers, or their representatives, have, with 
equal ingenuity, endeavoured to show that they had, or had not ac- 
quired the property in that for which they had contracted, and 
judges have not unnaturally appeared anxious to find reasons for giv- 
ing a judgment which seemed to them most consistent with natural 
justice. Under such circumstances, it cannot occasion much surprise 
if some of the numerous reported decisions have been made to depend 
upon very nice and subtle distinctions, and if some of them should 
not appear altogether reconcilable with each other. Nevertheless, we 
think that in all of them certain rules and principles have been re- 
cognized, by the application of which to this case we may be enabled 
to arrive at a correct judgment upon it.” One of these rules is thus 
stated in Blackburn on Sales, p. 151: see Benjamin on Sales, p. 235. 
“The first is, that where by the agreement the vendor is to do any- 
thing to the goods for the purpose of putting them into that state 
in which the purchaser is bound to accept them, or, as it is some- 
times worded, into a deliverable state, the performance of these things 
shall (in the absence of circumstances indicating a contrary inten- 
tion) be taken to be a condition precedent to the vesting of the 
property.” This is in effect repeated in the judgment in Gilmour 
v. Supple, 11 Moo. P.C. at p. 568, and is, we think, consistent with 
all the cases. 

Now the completing the lading so that shipping documents could 
be made out seems to us a thing to be done by the vendor for the 
purpose of putting the goods into a deliverable state, or, to substi- 
tute the language of Sir C. Cresswell, an act to be done by the seller 
for the benefit of the buyer, to place the goods in a state to be de- 
livered, and, therefore, “until he has done it the property does not 
pass.” 

But we agree that this is only a prima facie indication of the 
intention, and that it must yield to anything sufficiently indicating 
a contrary intention. We must, therefore, look to the contract to 
see if there are any indications of a contrary intention in this case. 

It may be observed that risk and property generally go together, 
and consequently in many of the cases, though the important point 
was at whose risk is the thing, it is treated as if the sole question 
was, whose property is it? In the present case however, the real 
question is, at whose risk was it? and we do not, therefore, attach 
any weight to the stipulation that the seller was to attach the ship- 
ping documents to the drafts, thereby certainly preserving to the 
sellers a lien on the goods till the drafts were accepted and the bill 
of lading handed over, and perhaps preserving in them, till then, the 
property, so as to enable them to confer a title on a purchaser for 
value without notice as good in equity, and preferable at law to that 
of Anderson. This would not prevent the risk from being on the 
purchaser from the time the loading was complete. Nor do we pro- 
ceed on the ground that the word “cargo” has any technical sense 
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requiring that the whole ship should be filled up. But we do pro- 
ceed on the ground that the prima facie rule of construction is that 
the parties intended that the risk should become that of the buyer, 
Anderson, when, and not till, the whole lading was complete, so as 
to enable the shippers, by getting the shipping documents, to call on 
the buyer to accept and pay for the cargo; and that there is nothing 
in this contract to rebut the presumption that such was the intention. 
We do not think that the fact that the vessel was designated, and 
that, unless under exceptional circumstances, the seller could not, 
without the consent of the shipowner, take any goods once on board 
out of her, affects the question as between the vendor and purchaser. 

The Court below say that putting any rice on board the Sunbeam 
“was such an appropriation of the rice on board as to prevent the 
sellers from withdrawing that rice without the consent of the buyer.” 

If we could see anything in the contract to give the buyer a right 
to object, we should think it indicated an intention that the prop- 
erty so put on board should be at the buyer’s risk; but we cannot 
find anything to that effect. If we could see anything to indicate 
an intention that as each bag was shipped it should be at the buyer’s 
risk, we should think that it indicated an intention that it should 
not be taken out without his consent. But we cannot reason in a 
circle. 

We have, therefore, come to the conclusion that no part of this 
rice ever was at the plaintiff's risk, and that he never could have 
been called upon to pay for it, notwithstanding its loss. 

[Blackburn J., after discussing some other questions arising out 
of the judgments of the court below, concluded as follows. ] 

For these reasons we think that this rule should have been abso- 
lute to enter the verdict for the defendant, on the third plea denying 
the insurable interest; and that the judgment should be so far re- 
versed. 


[Bramwell B., delivering the judgment of Bramwell, Pollock and 
Amphlett BB., also gave reasons for judgment in favour of the de- 
fendant on the ground that the plaintiff had no interest in the sub- 
ject-matter of the insurance at the time of the loss. Quain J. agreed 
with the other members of the court that there was evidence for 
the jury of a loss by perils of the sea, but was unable to concur in 
their view that the plaintiff had no insurable interest, and thought 
that the judgment below in favour of the plaintiff should be affirmed. ] 

Judgment reversed. 


{The plaintiff having then appealed to the House of Lords, and 
the Lords present being equally divided in opinion, the appeal from 
the Court of Exchequer Chamber was dismissed: 1 App. Cas. 713, 23 
R.C. 318; S.C., 46 L.J.C.P. 11.] 

Appeal dismissed. 
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WILSON v. SHAVER. 


1901, 3 O.L.R. 110. In the Court of Appeal for Ontario. 


An appeal by the plaintiff from the judgment of a Divisional Court, 
reported 1 O.L.R. 107, was argued before Osler, Maclennan, Moss and 
Lister JJ.A. and Street J., on the 12th of June, 1901. 

The judgment of the Court was delivered by 


Oster J.A. The only question is whether the wood delivered by 
the defendant at the railway station was there at the plaintiff’s risk 
when it was destroyed by fire. It would be so if the property there- 
in had passed to him, and in that event he must bear the loss, and 
cannot reeover back what he has paid the seller on account of it. 

This case illustrates very well the observations of Cresswell J., in 
delivering the judgment of the Judicial Committee in Gilmour v. 
Supple, 1858, 11 Moo. P.C. 537, at p. 556, as to the ingenuity with 
which vendors and purchasers contend that the property in goods 
contracted for has or has not become vested in the buyer, according as 
it suits their respective interests. It is easy to conceive that, under 
other circumstances, if the wood had not been destroyed, the parties 
would have been found taking precisely the opposite view for which 
they now respectively contend, the plaintiff asserting that the wood 
had become his, and the defendant or his execution creditor, or an- 
other purchaser, that notwithstanding what is now relied upon as 
proof of an unconditional appropriation of the wood to the contract, 
it still remained within the defendant’s control, or right of disposi- 
tion as against the plaintiff. 

As Wilson J. said in Robertson v. Strickland, 1868, 28 U.C.R. 
221, in determining the intricate question as to what acts are sufii- 
cient between the parties to transfer property in a chattel not made 
at the time of the contract, but made afterwards, we must ascertain 
clearly what the precise facts of the case are before we can apply 
with confidence rules of law settled by many decisions not always 
concordant, and at times distinguished by some very minute circum- 
stances of difference. 

The written contract between the parties of the 23rd of January, 
1897, provided for the sale of four different kinds of cordwood, at 
different prices for each kind, in various quantities, amounting in 
all to 1000 cords, to be cut, drawn out, and delivered beside the 
tracks of the Canada Atlantic Railway, at the stations known as 
South Indian and Macauley’s Siding, ‘properly piled, so that it will 
be in proper merchantable shape when delivered to the party of 
the second part (the plaintiff) as hereinafter specified.” The only 
other clause in which delivery is mentioned is that in which the 
terms of payment are specified, viz: “The present contract is thus 
made for and in consideration of the following prices (specifying 
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the prices per cord of the different kinds of wood) which the party 
of the second part undertakes to pay to the party of the first part, 
as follows: $1.50 for each cord as the same is delivered and piled 
at said South Indian and Macauley’s Siding, in manner aforesaid, 
and at the end of each month from this date, but upon which pay- 
ment the party of the second part will be entitled to stamp. the same 
with his own stamp. The measurement for which payment of $1.50 
per cord will. be estimated measurement between the parties; and as 
to the balance remaining due, the party of the second part agrees to 
pay the same to the party of the first part on or before the 1st May 
next, upon final measurement, which shall be arranged mutually be- 
tween the parties. Should the parties fail to agree as to the correct 
and final measurement, then party of the second part shall bring a 
licensed corder from Montreal, at the mutual expense of both parties, 
to wood station, and such licensed corder shall pile and cord twenty 
cords, and the balance of such wood shall be averaged according to 
such piled cords.” 

At the date of the agreement the plaintiff advanced on account 
of the price $500, by his promissory note at two months from the 
8th of December, 1896. 

Under this agreement the parties contemplated: (1) The delivery 
and piling of the wood at the stations specified, measurable as cord- 
wood, and separated into various kinds; (2) Monthly estimated mea- 
surements of the wood thus piled; (3) Monthly payments on account 
of the whole price of $1.50 per cord of all kinds of the wood thus 
delivered, piled, and measured; (4) The stamping of the wood when 
thus measured, and partly paid for, by the purchaser with his own 
stamp; (5) Delivery of the whole quantity on or before the ist of 
May, 1897; (6) A final measurement of the wood by the parties, or 
if they could not agree, then by a licensed corder at the places 
“where it had been thus delivered, piled, approximately measured and 
stamped; (7) Payment thereupon of the balance remaining due as 
ascertained by the final measurement; (8) That the purchaser was 
not to be at liberty to remove any of the wood until the final mea- 
surement had thus taken place, nor probably, until the wood had been 
paid for. 

Had the parties proceeded to carry out this contract according to 
its terms, I should have thought that their intention, manifest upon 
the face of the agreement, was that the property in the wood should 
pass to the purchaser when thus piled, provisionally measured and 
stamped, at the places specified for its delivery, notwithstanding that 
the final measurement still remained to be made. That measurement 
was to be the act not of the seller alone but of both parties or of 
their common agent, at their joint expense, and of property which 
in‘ its then condition had been, by their joint assent, appropriated to 
the contract. Nor do I see what the parties could have had in view 
in providing that the buyer should be entitled to stamp the wood 


112 Wilson. v. Shaver. [CHAP. IL. 


with his own mark when thus brought to the place at which he was 
bound to accept delivery, and there provisionally measured and partly 
paid for, were it not for his protection against any subsequent dealing 
with it by the seller, by thus appropriating to the buyer the wood 
so measured and stamped, as being part of the wood sold to him 
subject to the subsequent adjustment of the balance of the price. 

The parties, however, in the earfy.part of March, 1897, before any 
of the wood had beer. hauled to the stations, made a further agree- 
ment by which a substantial alteration was made in the terms of the 
earlier one. It turned out not to be convenient for the defendant to 
deliver and pile the wood in assorted kinds at the railway stations 
as he had cut and got it out in the bush all mixed together. He 
accordingly proposed to the plaintiff that he should be allowed to 
pile it at the stations just as he hauled it out of the bush, and that 
he should load it on the cars, sorting and piling it thereon as he 
did so. This the plaintiff agreed to, provided that the defendant made 
no charge beyond the usual charge for loading, i.e., should charge 
nothing for the sorting. What the plaintiff would gain by such an 
arrangement is not very clear, as he would have to load it on the 
cars at his own expense in any case, even had the wood been assorted 
as delivered alongside the tracks. However, the parties did so agree, 
and the plaintiff agreed to pay the defendant for the loading twenty 
cents or twenty-five cents per cord. It was also agreed that the final 
measurement should be by the plaintiff in Montreal, ie., that the 
defendant should accept the plaintiff's measurements there. There- 
upon the defendant proceeded to deliver and pile the wood at the 
stations, and before the lst of May, 1897, the plaintiff had paid him 
on account in drafts and notes the sum of $2000, apparently without 
any measurement having taken place, but taking the defendant’s 
word for the quantity he had so delivered. On the ist of May the 
plaintiff went out with his man to see the wood and to measure it, 
and in the presence and with the assistance of the defendant mea- 
sured it as the defendant had piled it, and found it to be 714 cords. 
This was then, in the defendant’s presence, marked by the plaintiff 
with his own stamp. 


Subsequently, upon orders sent by him from time to time, 431% 
cords of the wood so marked were shipped by the defendant to the 
plaintiff or his vendees at Montreal. The residue was destroyed in 
situ by fire. 


The plaintiff contended that as the final measurement, as well 
as the culling and sorting of the wood, still remained to be done, the 
property in the wood had not passed to him, and therefore that he 
ought to be repaid the amount which had been overpaid by him on 
account of the fuel. The defendant, on the other hand, relied upon 
what was done on the ist of May, in measuring and marking the 
wood, as sufficiently manifesting the intention of the parties that 
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the property in the wood so measured and marked should pass or 
be transferred to the plaintiff. 

The general rule undoubtedly is that in the case of an executory 
contract—a contract for the sale of unascertained or future goods by 
description—the property does not pass until goods of that descrip- 
tion and in a deliverable state—that is to say, in a state in which 
the buyer is bound to accept them—are unconditionally appropriated 
to the contract, either by the seller with the assent of the buyer, 
or by the buyer with the assent of the seller; Chalmers on Sale, 4th 
ed., p. 43; Blackburn on Sale, 2nd ed. p. 128. ‘From the nature 
of the transaction no property in the goods can pass to the pur- 
chaser by virtue of the contract itself; but, where certain goods have 
been selected and appropriated by the seller, and have been approved 
and assented to by the buyer, then the case stands, as to the vesting 
of the property, very much in the same position as upon a contract 
for the sale of goods which are ascertained at the time of the bar- 
gain. In most cases of such executory contracts, something more 
would generally remain to be done, such as, for instance, selection 
or appropriation, approval, and delivery of some kind, before the 
property would be considered as intended to pass, and upon that taking 
place the property might pass if it was intended to do so, equally 
as in the case of a contract for specific and ascertained goods”: 
Heilbutt v. Hickson, 1872, L.R. 7 C.P., at p. 449. Martineau v. Kitch- 
Ine; ASi2 Len! Q.B. 436, was the case of a sale of specific goods 
on the premises of the sellers, to be paid for by weight, to be ascer- 
tained on removal, the actual price being adjusted on the whole being 
weighed and removed. The defendants paid the approximate price 
of the whole, and took some of the goods away, but the rest were 
destroyed by fire before they had been weighed, and it was contended 
that as the price had not been finally adjusted, the property in the 
* goods not removed had not passed. It is unnecessary to set forth 
the other terms of the contract and the facts from which the Court 
inferred that the property had passed, and that the goods were at 
the purchaser’s risk when destroyed, but I quote the following from 
the judgment of Cockburn C.J., reading it in connection with the 
passage above cited from Heilbutt v. Hickson: “It is very true that 
there are authorities for saying that, where the price remains to be 
ascertained, the property will not pass. But I think it is equally 
clear upon the authorities that, according to the view now taken of 
this branch of the law, the question is one of intention between the 
parties. I take it now to be perfectly clear, especially after the case 
of Turley v. Bates, 1863, 2 H. & C. 200 (S.C., 33 L.J. Exch. 438, sub 
nom. Furley v. Bates) that the real question in all these cases is 
whether the parties did intend that the property should pass. . 

It is perfectly true, that where anything remains to be done with a 
view to the appropriation of the thing agreed to be sold by the seller 
to the buyer, it is plain that the property will not have been in- 


8—SALE OF GOODS. 


114 Wilson v. Shaver. : [ CHAP. II. 


tended by him to pass to the buyer, and the property will not have 
passed. But it is equally clear that, in point of principle, and in 
point of common sense and practical wisdom, there is nothing to 
prevent a men from passing the property in the thing which he pro- 
poses to sell and the buyer proposes to buy, although the price may 
remain to be ascertained afterwards ....- If, with a view to the 
appropriation of the thing, the measurement is to be made as well 
as the price ascertained, the passing of the property being a ques- 
tion of intention between the parties, it did not pass because the 
parties did not intend it to pass. But if you can gather from the 
whole circumstances of the transaction that they intended that the 
property should pass, and the price should afterwards be ascertained, 
what is there in principle, what is there in common sense and prac- 
tical convenience which should prevent that intention from having 
effect? I protest I can see none.” In the same case Blackburn J., in 
answer to the argument that as the goods had never been weighed, and 
the buyer was to pay so much a hundredweight, it never could be 
ascertained with certain precision how many hundredweight there 
were, says: “The point is concluded by the authority of Alexander 
v. Gardner, 1835, 1 Bing. N.C. 671; Turley v. Bates, 2 H. & C. 200, 
and the recent case of Castle v. Playford, 1872, L.R. 7 Exch. 98, which 
all go to shew that where the price is not ascertained, and it could 
not be ascertained with precision in consequence of the thing per- 
ishing, nevertheless the seller may recover the price, if the risk is 
clearly thrown on the purchaser, by ascertaining the amount as nearly 
as you can.” 

In the case at bar, it appears to me, after some consideration, that 
the proper conclusion from the facts is that the property in the wood 
had passed to the plaintiff. 

The effect of the second contract was to make the defendant the 
agent of the plaintiff, to load the wood upon the cars, culling and 
assorting it as he did so. Had nothing else occurred after the de- 
livery of the wood at the stations, the property only in so much there- 
of as the defendant might load on the cars from time to time would 
have passed to the plaintiff, for the mere delivery at the stations, 
though it shewed the defendant’s intention to appropriate the wood 
to the contract, would not have been sufficient in the absence of some 
act done by the plaintiff, or by the defendant as his agent, assenting 
thereto, to pass the property, and the plaintiff’s assent would have 
been evidenced only by the act of the defendant in loading the wood, 
done in his quality of agent for the plaintiff for that purpose. 

Everything, therefore, turns upon what took place on the ist of 
May, and I think it is to be inferred, having regard to the existing 
circumstances and the terms of the contract between the parties, 
that when they measured the wood, and the defendant assented to 
the plaintiff stamping it with his own mark, that it was intended 
that the property therein should pass then to the latter. This would 
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not be inconsistent with any of the terms of their contract, for the 
time for the delivery of the whole had then arrived, and the plain- 
tiff had already made advances on account of the price, more than 
sufficient to pay for all that the defendant had then delivered at the 
stations. He would, therefore, naturally desire for his own security 
to have the wood appropriated to the contract, and on the defend- 
ant’s part there could have been no reason why that should not then 
be done, but rather the contrary. Moreover, if it were not for the 
purpose of manifesting the assent of both parties to the appropriation 
of the wood to the contract, and their intention to pass the prop- 
erty therein to the buyer, the measurement and marking of the wood 
on the Ist of May would appear to have been an unnecessary act in 
view of the agreement of the parties that the seller, as agent of the 
buyer, was to load and assort the wood upon the cars, and to accept 
the buyer’s final measurement in Montreal. That part of their bar- 
gain by which the price was to be finally ascertained remained un- 
affected, but it was to be performed by the buyer, and the parties 
were free notwithstanding to agree that the property in the wood 
as delivered at the stations should, subject to the final ascertain- 
ment of the price in this manner, pass to the purchaser. 
I think the appeal should be dismissed. 
Appeal dismissed. 


CRAIG v. BEARDMORE. 


1904, 7 O.L.R. 674. In the High Court of Justice for Ontario. 


This was an action brought by Messrs. Craig & Austin carrying 
on business as lumbermen at Kinmount, against Messrs. Beardmore 
& Co., who were tanners having tanneries at Acton and Berlin and 
‘ other places in Ontario, to recover the price of certain tan bark 
which was destroyed by fire at Craig & Austin’s siding in Dysart, 
about the 29th April, 1903. 

The plaintiffs and the defendants, by their agent Hall, had -signed 
a memorandum of agreement in the following words (a blank type- 
written form was used—the portion of the contract written in the 
form being italicized here) :— 

Memorandum of agreement made this 7th day of February be- 
tween Beardmore & Co. of Acton, hereinafter called the company, and 
Messrs. Craig & Austin of Kinmount, hereinafter called the contractor. 

Whereby the said contractor agrees to sell to the company five 
hundred and fifty cords or more cords of prime quality flat hemlock 
bark and to deliver the same on or before 15th day of April, 1903, 
f.o.b. on cars at Craig & Austin siding, Haliburton branch, G.T.R., 
for the price or sum of $6.25 per cord f.o.b. cars. Bark to be mea- 
sured and classified in accordance with the rules laid down by the 
Tanners’ Branch of the Toronto Board of Trade. All bark to be 
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cut four feet long and when piled for measurement to be piled so 
that it will be at least six feet high when measured. All cars to 
be loaded so that they will contain at least the minimum weight of 
bark. This bark is measured in bush in the township of Dudley. 
Classified in bush. The sellers in case of weather not being so that 
the bark cannot be delivered in time there will be no damages. 
Beardmore & Co., 

Witness by Thomas Hall, 

H. C. Austin, Craig & Austin, 

Before this contract was signed the plaintiffs and Hall had mea-_ 
sured a quantity of tan bark belonging to the plaintiffs which was 
lying in the woods some 14 miles from the siding mentioned in the 
contract, and had classified it, the quantity being agreed on as being 
559 cords and 80 feet. The plaintiffs had other tan bark in the 
woods which was not measured or classified. At or about the time of 
signing the contract, Hall paid to the plaintiffs $500 on account, and 
shortly afterwards he forwarded to the defendants upon a printed 
form supplied to him by them the following:— 

“Statement for week ending February 7th, 1903, 
“Thomas Hall, agent. 
“Bark measured. 
“Date, Feb. 4 and 5. Name, Craig & Austin. Address, Kinmount. 
No. of cords, 559.80. Price per cord $6.25. Amount $3,497.66. Re- 
marks: To be loaded on cars at Dysart station, measured in bush.” 

Upon receipt of this return the defendants’ bookkeeper at their 
head office in Toronto*credited Messrs. Craig & Austin in their books 
with 559.80 cords bark at $6.25, $3,497.66, under date of the 4th 
February, 1908, and charged them with $500 cash, on the Tth 
February, 1903. i 

Early in March, 19038, the plaintiffs had drawn into the yard of 
the siding in question all but 39 cords 16 feet of the tan bark, 
and the roads had broken up so that it was impossible to draw any 
more. They had loaded on board the cars there for the defendants 
some 856 cords, and had about 164 cords still in the station yard 
ready to be delivered, when, about the 20th March, 1908, the railway 
company refused to accept shipments of any more tan bark con- 
signed to the defendants, because the defendants’ siding there was 
filled with cars which the. defendants were unable to unload, and 
this state of things continued until the 29th April, when all the tan - 
bark in the station yard was destroyed by fire. One of the plain- 
tiffs, during this time, had stated to Hall that he wished to ship. 
the bark, as it was in danger of being burned, the weather being 
very dry, and that if it were burned the defendants must pay for 
it, to which Hall replied that the railway company would not give 
any cars for delivery of the bark. The evidence was conflicting as 
to what remark Hall made as to the danger of fire or the liability 
of the defendants to pay for the bark if it were burned. 
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The plaintiffs claimed to be paid for the bark which had been 
drawn into the station yard and had been burned there. The de- 
fendants refused to pay for this portion of the bark, but paid for 
all that had been put on the cars. 

This action was thereupon brought, and was tried at Lindsay 
before Meredith J. without a jury. 

Meredith J. gave judgment in favour of the plaintiffs. The de- 
fendants appealed to the divisional court (Falconbridge C.J.K.B., 
Street and Britton JJ.) 


The judgment of the court was delivered by Street J. (after stat- 
ing the facts as above): Unless a contrary intention appears, where 
there is an unconditional contract for the sale of specific goods, in 
a deliverable state, the property in the goods passes to the buyer 
at the time the contract is made; and it is immaterial whether the time 
of payment or the time of delivery or both be postponed. This state- 
ment of the law is taken from the 18th section of the English Act 
called “The Sale of Goods Act, 1893,” and, although that Act is not 
in force in this Province, this particular definition contains the ac- 
cepted law on the subject apart from the Act both in England and 
here. g 

I have read all the cases cited to us upon the argument, and a 
very large number of others, to ascertain, if possible, whether the 
tan bark here in question was to be treated as being in ‘‘a deliverable 
state” under the circumstances. It lay in piles in the woods at a 
distance of 14 miles from the railway siding at which it was to be 
delivered, and the price agreed on was to cover the plaintiffs’ trouble 
and expense of carrying the bark to the siding and placing it on 
board the cars there. The bark, at the time of the contract, was, 
however, undoubtedly ready for immediate delivery so far as its 
“ state and condition were concerned; it had been already measured, 
classified, and accepted by the defendants’ agent; nothing remained 
to be done by the plaintiffs to entitle themselves to the price but 
the hauling and shipping. Under these circumstances I have been 
able to find no case in which the mere fact that the goods were to 
remain in the custody of the vendor and were by him, and at his 
expense, to be transported for even a considerable distance and there 
delivered, is something indicating an intention that the property 
should not pass. 

In Logan v. Le Mesurier, 1847, 6 Moo. P.C. 116, the contract was 
for the sale of an ascertained raft of timber, lying above the Chau- 
diére Falls at Ottawa, the estimated quantity of which was paid for 
at the time of the sale, subject to correction upon measurement when 
delivered. By the terms of sale the vendors were to transport the 
raft down the Ottawa and St. Lawrence Rivers to Quebec, and there 
deliver it to the purchasers. The raft was taken by the vendors to 
Quebec and was there lost in a storm before delivery, and it was 
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held that the property had not passed to the purchasers because the 
price had not been finally ascertained by measurement at Quebec. 

In Gilmour v. Supple, 1858, 11 Moo. P.C. 551, Logan v. Le Mesurier 
is carefully discussed and considered, and the decision is said to have 
turned upon the fact that the measurement had still to be made. In 
Gilmour v. Supple the law upon the subject is much considered, but, 
’as in that case the goods had been finally measured and were held 
to have been actually delivered to~the purchaser before they were 
destroyed, the decision itself is not in point here. The language of 
the judgment, however, seems to assume that the result would have 
been the same even if the delivery had not taken place. These cases 
seem to show that the obligation on the part of the seller under the 
contract to transport the goods to a distance and then deliver them 
is not ‘an act remaining to be done by him before the goods are de- 
livered,’’ within’ the meaning of the authorities, sufficient to prevent 
the presumption that the intention of the parties was that the prop- 
erty should pass by the contract. ‘ 

The property having then passed by the contract to the defend- 
ants, the goods were at their risk, and their destruction by fire before 
actual shipment by the plaintiffs on the cars does not absolve the 
defendants from liability to pay for them. 

The appeal must, therefore, in my opinion, be dismissed with costs. 

; Appeal dismissed. 


UNDERWOOD v. BURGH CASTLE BRICK AND CEMENT 
SYNDICATE. 


[1922] 1 K.B. 123; S.C., 91 L.J.K.B. 355. In the High Court of Justice. 


Trial of an action before Rowlatt J. : 

The plaintiffs on February 19, 1920, agreed to sell to the defendants 
a horizontal tandem condensing engine to be delivered free on rail 
in London. On the above date the engine was on the sellers’, the 
plaintiffs’, leasehold premises in Ferry Street, Millwall, as a trade 
fixture, and would have to be detached before it could be sent to the 
defendants. On April 24, 1920, written instructions were sent to 
the plaintiffs by the defendants to have the engine sent to Yarmouth. 
Certain small parts were sent on, and no question arose as to these, 
But on August 6, 1920, while being loaded on to a railway truck, 
the engine was accidentally injured, the bedplate being broken, and 
the defendants, after inspection, refused to accept it. By their de- 
fence the defendants alleged (inter alia) that the property in the 
engine had not at the date of the accident passed to them and, alter- 
natively, if it had, that they were entitled to reject by reason of the: 
plaintiffs’ failure to deliver. 


Rowtatt J. having stated the facts, continued: This case raises an. 
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important point under the Sale of Goods Act, 1893. This turns on 
the question whether the property in the engine had passed to the 
defendants at the time when the accident happened when the engine 
was being loaded. This engine weighed some thirty tons and was 
at the time when it was inspected by the defendants affixed to a 
bed of concrete by means of Lewis bolts and screwed down. By rea- 
son of its weight it had sunk into the concrete and become closely 
united with it, so that the operation of removing it not only in- 
volved unfastening it but taking it to pieces. 

The sale was that of a specific chattel to be delivered by the plain- 
tiffs, but the fact that it was to be delivered by them is not the test 
whether the property passed. The test is whether anything remained 
to be done to the engine by the sellers to put it into a deliverable 
state; and by that I understand a state in which the thing will be 
the article contracted for by the buyer; I do not mean deliverable in 
the sense that it is properly packed or anything of that kind. It 
must have everything done to it that the sellers had to do to it 
as an article. I do not think therefore that the fact by itself that 
the sellers had to take the engine to pieces would postpone: the time 
when the property passed. Many chattels have to be taken to pieces 
before they can be delivered—e.g. a sideboard or a billiard table; 
nevertheless the property in these passes on the sale and is not 
postponed until the article is actually taken to pieces and delivered. 
I do not, therefore, lay any stress on the fact of the engine having 
to be taken to pieces. I think the important point is that the parties 
were dealing with an article which was a fixture to the premises, and 
that is different from the case of a loose chattel. The buyers’ inten- 
tion was to buy an article which would be a loose chattel when the 
processes of detaching and dismantling it were completed, and to 
convert it into a loose chattel these processes had first to be per- 
formed. The case of a tenant’s fixtures seems an analogous case. It 
seems a safe rule to adopt that if a fixture has to be detached so 
as to make it a chaitel again, the act of detaching has to be done 
before the chattel can be deliverable. The same result is arrived at 
if the matter be looked at a little more technically. This fixture 
was not personal property any more than are tenant’s fixtures, but 
was part of the freehold, and what was sold was not personal 
property but part of the realty which the sellers had a right to 
detach and convert into personal property. The law was explained 
by Cockburn C.J. in Lee v. Gaskell where he said, 1876, 1 Q.B.D. 
700, 702: “Fixtures, although they may be removable during the 
tenancy, as long as they remain unsevered, are part of the free- 
hold, and you cannot dispose of them to the landlord or any one 
else as goods and chattels, because they are not severed from the 
freehold so as to become goods and chattels. All you can do is to 
bargain for the sale of them as fixtures, which are subject to the 
right of the tenant to remove them.” In the present case the plain- 
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tiffs did not sell their right to sever, but were to sever the fixtures 
themselves, and when they had done so, and so produced the chattel, 
they were to deliver it. That was the contract if the matter is 
analysed. The plaintiffs contended that as between the parties the 
intention was that the property should pass at the time of the con- 
tract and that s. 17 of the Sale of Goods Act, 1893, applied. The 
fallacy of that argument seems to be that it assumes that the sellers 
had the property in the engine at the time when the contract was 
made. They had not, although it is true that they had rights which 
reduced the rights of property of the freeholder in whom the property 
was to a vanishing quantity. If the property had been mortgaged 
it would have been no answer to the mortgagees’ claim to say that 
in the Sale of Goods Act, 1893, there is a provision that as between 
buyer and seller fixtures are goods and chattels. That could not 
affect the property of the freeholder. 


For these reasons I think that the property in this engine did not 
pass to the defendants at the time when the contract was made, 
and there must be judgment for them. 


Judgment for the defendants. 


[The plaintiff having appealed to the Court of Appeal, the appeal 
was dismissed: [1922] 1 K.B. 348, 91 L.J.K.B. 355.] 


[As to cases in which the seller is bound to do something to 
the goods, see also Hawes v. Watson, 1824, 2 B. & C. 540; Swanwick 
v. Sothern, 1839, 9 A. & H. 895; Acraman v. Morrice, 1849, 8 C.B. 
449; Young v. Matthews, 1866, L.R. 2 C.P. 127; Lockhart v. Pannell, 
1873, 22 U.C.C.P. 597; Boehner v. Smith, 1916, 49 N.S.R. 435, 26 D.L.R. 
511; White v. Greer, 1916, 86 O.L.R. 306, 30 D.L.R. 70; McDill v. 
Hilson, 1920, 30 Man. R. 454, 538 D.L.R. 228, [1920] 2 W.W.R. 877; 
Quyon Milling Co. v. Eddy, [1926] S.C.R. 194, [1926] 1 D.L.R. 1142; 
Benjamin on Sale, 6th ed. 1920, pp. 353-363 (passing of the property), 
pp. 451-467 (incidence of the risk); Williston on Sales, 2nd ed. 1924, 
vol. 1, pp. 531-543.] 


(c) Delivery on approval or on sale or return: contract of sale sub- 
ject to a suspensive condition (condition precedent) or to a resolutive 
condition (condition subsequent). 


ANONYMOUS. 
1477, Year Book 17 Edw. IV. Pasch. pl. 2. In the Common Pleas. 


In trespass for a close broken, and corn, barley, and grass taken 
away. 
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Catesby. <Actio non, for long before the supposed trespass, the 
plaintiff and defendant bargained in such a ward in London that 
the defendant should go to the place where, &c. and there see the 
said corn, barley, and things aforesaid, and if they pleased him when 
he saw them, that he should then take the said corn, barley, and 
grass, paying to the plaintiff 3s. 4d. for each acre, one with the other. 
And we say that we went there, and that we saw them as aforesaid, 
and we were well content with the bargain, wherefore we took them, 
which is the same trespass. Judgment, &c. 

Pigot. This is no plea for divers reason .... Moreover, when 
he had seen the grain, etc., he should have notified to us whether 
he was content with them or no, so that we should know whether he 
had taken them for that cause, for it cannot be a perfect bargain if 
it be not that each party is agreed, &c. 

Catesby .... And as for, that we should certify him of our agree- 
ment; it would be very hard if when we were well content with 
the view of the thing (which is perchance in another country, at a 
great distance from London), to return thence to shew him that; 
and, moreover, his bargain upon this point shews that there is no 
need, for he has put his will into cur will, to wit, that if they pleased 
us on the view of them then we should have them; by what then could 
he be better certified than by our taking them, &c. 


Brian ....It seems to me for any words which have been 
pleaded in this bargain, that it was not lawful for him to take the 
corn, for it cannot be intended that he meant the defendant should 
have the corn without paying the money. But if he had said to him, 
“Take, and pay when you will,” or if he had given him a day for 
payment, then I conceive well that he could take them, and that 
would be a good bar if it was pleaded to so much. And further, I 
. say that the property is in the defendant by the bargain in the 
case at bar, and in your cases of the horse and the cloth; neverthe- 
less, he may not take them without the leave of the other. And he 
shall have a writ of detinue, but the defendant shall be excused by 
saying he was ready to give it up if the other had paid; and if he 
bring an action of debt he shall have the same plea. The case is 
much as when the property remains all the time in me, and never- 
theless during a certain time I cannot take it: as where I deliver 
certain sheep to a man to soil his fields for a certain time; there the 
property is in me, and still during the time I cannot take them 
back. For the other point, it seems to me that the plea is not good 
without showing that he had certified the other of his pleasure; for 
it is trite learning that the thought of: man is not triable, for the 
devil himself knows not the thought of man; but if you had agreed 
that if the bargain pleased you then you should show it to such a 
one, then I grant you need not have done more for it is a matter of 
fact. Suppose that I enter into an obligation to you in £10, payable 
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in two or three days afterwards, on condition that if you please to 
take such a horse of mine for such a trespass which I have done to 
you, that then &c., and you look at the horse, but do not say if he 
~ please you or not, wherefore I do not pay the £10. Shall the obliga- 
tion be forfeited? No! Wherefore &c. 


[After some further discussion, the report ends with the fol- 
lowing: ] i : 

Catesby. As to the certification of his consent, I put it that he 
had become dumb after the bargain by the act of God, and did not 
know how to write and was of sound mind, and it seemed to him 
that the bargain was for his profit. What is he to do? Shall not 
his seizure be sufficient to prove his will? Quasi de sic, wherefore, &c. 


[The foregoing extracts are part of the translation of the 
text of the whole case made by Blackburn and published in 
1845 in his Treatise on the Effect of the Contract of Sale, 
DD2) 190 Ri vordaeedeetOlO a ppasaStae te The case was cited by 
Blackburn in the House of Lords in Brogden y. Metropolitan Rail- 
way Company, 1877, 2 App. Cas. 666, at p. 692, 6 R.C. 94, at p. 110. 
Apparently, as he pointed out in his book, at p. 195, Catesby and Pigot 
were serjeants, arguing before the Common Pleas, Brian being chief 
justice, and Littleton and Choke puisne justices. Littleton and Choke 
seem to have thought that the construction of the bargain was, that 
it was to be a ready money exchange, and that therefore there was 
no intention to change the property, and their observations have been 
omitted above. Blackburn, at p. 196, continued: “Brian clearly 
thought that the bargain was one of mutual trust, and that the prop- 
erty passed but not the right of possession. His judgment might 
have been delivered yesterday, as it is precisely what the law is 
understood to be after the lapse of three centuries and a half. But 
none of the judges seem to have had the least doubt that the prop- 
erty might be changed without a delivery of the goods.” See also 
Holdsworth, History of English Law, vol. III, 3rd ed. 1928, pp. 355, 
357, 3874, and the notes in the present chapter, §1, supra. As to 
Brian’s views with regard to the passing of the property, expressed 
in this and in other cases, see Williston on Sales, 2nd ed. 1924, vol. 
1, p. 806.] 


HEAD v. TATTERSALL. 


1871, L.R. 7 Ex. 7, 6 R.C. 566; S.C., 41 LJ. Ex. 4. In the Exchequer. 


Action to recover back the price paid for a horse. <A verdict havy- 
ing been entered for the plaintiff for the price, a rule was afterwards 
obtained to enter a verdict for the defendant or to reduce the dam- 
ages to a nominal sum. 
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Hon. G. Denman, Q.C., and Willoughby showed cause. 
H. James, Q.C., and Henry Graham, in support of the rule. 


KetLy C.B. I think this rule should be discharged. The action 
is brought to recover back the price of a horse bought by the plaintiff 
on Monday, the 13th of March last, under a special contract. The horse 
was warranted to have been hunted with the Bicester and Duke of 
Grafton’s hounds; and the contract also contained a condition that 
in case it did not answer the description it was to be returned before 
five o’clock on the Wednesday following, “otherwise the purchaser 
shall be obliged to keep the lot with all faults.” This clause clearly 
imposed on the buyer a liability to keep the horse altogether, how- 
ever worthless it might be, if he should keep it beyond the time 
hamed; but, on the other hand, up to that time there was to be a 
power to return it if it proved not to be according to warranty. Now, 
it is admitted that the horse had never been hunted with the Bicester 
hounds, and also that it was returned before five o’clock on the Wed- 
nesday. But two objections are raised to the plaintiff’s right of re- 
turn. First, it is said that he had notice before he removed the horse 
from the defendant’s premises that the warranty had not been com- 
plied with; and although the exact character of the communication 
made to the plaintiff is doubtful, there is evidence that he had learnt, 
before removing the animal, that it had never been hunted with 
the Bicester hounds. I do not think, however, that this bound the 
plaintiff to return it immediately. Under his contract he had till 
the Wednesday evening to consider whether he would keep it or 
not, to make further inquiries, if he thought fit, as to the truth of 
what he had heard, and to come to a final decision. Then, secondly, 
it is said that, assuming his right to return remained, he could only 
exercise it if the horse continued in the same condition as at the 

. time of sale, and that. inasmuch as the horse was injured between 
that time and the Wednesday, the right was lost. To support this 
proposition several cases were cited which established the unquestion- 
able proposition that, as a general rule, no contract can be rescinded 
unless the parties can be replaced exactly in their original position. 
But these cases do not apply to a contract expressly stipulating for 
a right to return for a certain time and on specified grounds. The 
case of Curtis v. Hannay, 3 Esp. 82, which was much relied on by 
the defendant, and which is the only one I will refer to, really has 
no application here. It only decides that, in a particular state of 
circumstanees, a plaintiff may disentitle himself by his conduct from 
returning a specific chattel. There the plaintiff himself kept the 
‘horse which he had bought, and tried to cure it of the disease from 
which it was suffering, and so lost the right of returning it. Indeed, 
the injury to the horse which took place in that case may well have 
resulted from the course of treatment which was adopted. Now, in 
the present case it is true that the horse was injured whilst under 
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the plaintiff's control, but not by his default, as the jury have ex- 
pressly found. In my opinion, therefore, he did not thereby lose his 
right of returning it, any more than if it had been attacked in the 
stable with some complaint which greatly lessened its value, but for 
the existence of which the plaintiff was not responsible. Both ob- 
jections, therefore, fail, and the verdict should accordingly remain un- 
disturbed. 


BRAMWELL B.. I am of the same opinion. It is admitted here that 
the horse did not correspond with the warranty, and that a return 
would have been competent to the plaintiff unless he had done some- 
thing to deprive him of his right. The defendant contends that he 
has been so deprived on two grounds. First, he took the horse away, 
it is said, after notice that the warranty was inaccurate, and thereby 
waived his right to object. But he had no notice when he bought the 
animal, and so acquired a right to take it away and keep it until 
the time named in the special condition. This right was not, in my 
opinion, affected by the information he obtained from the gossip of 
the owner’s groom. If there had been no express clause in the con- 
tract as to the time for return, and if, after the sale, the plaintiff had 
received distinct notice that the warranty was a mistake, then I agree 
that he must have returned the horse within a reasonable time; and 
I think a reasonable time would be as soon as he could after the 
notice. Here there is an express condition, and I cannot hold that 
the plaintiff lost the benefit of it by the mere act of removing the 
horse after the conversation with the groom. Suppose the horse had 
already been in the plaintiff’s stable when he received the notice, he 
would undoubtedly still have had till the Wednesday evening to con- 
sider what he would do. The fact of the notice, such as it was, pre- 
ceding the actual removal seems to me to make no difference. 

But then it is said the right to return was lost, because the rule 
is that a buyer cannot return a specific chattel except it be in the 
same state as when it was bought. That is quite true as a general 
proposition, but in such a case as the present the rule must, in my 
opinion, be qualified thus: The buyer must return the horse in the 
same condition as when he bought it, but subject to any of those 
incidents to which the horse may be liable, either from its inherent 
nature or in the course of the exercise by the buyer of those rights 
over it which the contract gave. For example, suppose the horse, 
while standing in the stable, strained itself or injured a limb, that 
would not affect the right to return, although the horse would no 
longer be exactly in the same condition as before. So here, where, 
without the plaintiff’s default but while he was doing with the horse 
what he had a right to do under his contract, the horse was injured. 
I do not think the right to return it was lost. A contrary rule would 
often produce singular results; for it must be applied to great and 
small accidents alike; so that a, buyer might find himself deprived 
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of his right to return a horse which was not according to warranty 
in consequence of any trifling hurt it might have suffered—perhaps 
not causing a difference of five shillings in its value—while in the 
buyer’s possession. It appears to me, therefore, that the cases very 
properly cited by Mr. Graham as to the necessity, where a contract 
is rescinded, of the parties being capable of being replaced in their 
former position, must be taken with the qualification I have in- 
dicated. 

No doubt some cases which may be put by way of illustration 
present difficulties, but they can all be explained if the condition is 
borne in mind that the right to return remains, in case of alteration 
of condition only where that. alteration is attributable either to the 
horse’s nature or to some inevitable accident, or to some incident to 
which the horse was liable, while the buyer was exercising his right 
over it under the contract. Thus, where a buyer, who has bought a 
horse not warranted to jump, tries it at jumping, and so injures it, 
it is clear his right of return would be gone, because the accident 
would be his own fault. He would not be trying the horse by virtue 
of any right given to him under his agreement. If, however, the 
injury was caused by reason of a trial necessary to test the warranty 
the horse was sold under, then the right would remain. The case 
of a horse dying was also put to us. But there, if the death occurs 
through some natural disease, or without the purchaser’s default, is 
he to be without a remedy? It may be answered that he might have 
his action on the warranty. However that might be, I am disposed 
to think that even in such a case the contract might still be rescinded, 
just in the same way as I think it could be if the horse sold were 
to be left at the vendor’s by his permission after the sale and were 
to die there. In this case, therefore, I am of opinion that the plain- 
tiff is entitled to recover, and that the rule should be discharged. 


CLEASBY B. I am of the same opinion. The effect of the contract 
is to give the buyer an option of returning the horse in a particular . 
event and within a specified time; and although it is clear that he 
might by his conduct have disentitled himself to exercise his option, 
he has not, in my judgment, done anything so to disentitle himself in 
the present case. By taking the horse away he did no more than, 
under his contract, he had a right to do. Had the facts been different, 
a question might perhaps arise as to the effects of this removal. Sup- 
pose, for example, the defendant had given the plaintiff explicit no- 
tice before the horse was removed that the warranty was a mistake, 
it might perhaps then be said that by taking it away the plaintiff 
elected to keep it, or at all events to keep it unless it could be re- 
turned in the same condition as at the time of sale. But here there 
was nothing proved but a loose statement by the groom who had 
charge of the horse; and I think the plaintiff was still at liberty to 
take the horse away and to return it if, upon further inquiry, it 
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should turn out not to be in accordance with the warranty. This 
being so, the second question remains, whether the right given by 
the contract was limited, so as only to confer a right to return the 
horse, provided it remained in the same condition as it was in when 
sold. It is a sufficient answer to say, that as a time for returning 
the horse was expressly fixed by the contract, an accident occurring 
within the time from a cause beyond the plaintiff’s control ought not 
to deprive him of his right, provided~he can return the horse in some 
shape or other. The case of the death of the animal purchased is 
different, and need not be considered now. Moreover, the matter may 
be put thus: As a general rule, damage from the depreciation of a 
chattei ought to fall on the person who is the owner of it. Now here 
the effect of the contract was to vest the property in the buyer sub- 
ject to a right of rescission in a particular event when it would revest 
in the seller. I think in such a case that the person who is even- 
tually entitled to the property in the chattel ought to bear any loss 
arising from any depreciation in its value caused by an accident for 
which nobody is in fault. Here the defendant is the person in whom 
the property is revested, and he must therefore bear the loss. The 
cases cited seem to me to be beside the present question, for here 
there was an express condition in the contract itself giving to the 
purchaser an absolute right, under certain circumstances, to return 
the horse. I think therefore, the plaintiff is entitled to recover. 
Rule discharged. 


ELPHICK v. BARNES. 


1880, 5 C.P.D. 321; S.C., 49 L.J.Q.B. 698. In the High Court of Justice. 


Denman J. The plaintiff in this case sued the defendant for £65, 
the price of a horse and a cow sold and delivered. 

The defendant admitted that he agreed to purchase a horse and 
a cow, but alleged that they were not sold or purchased together at 
£65, but under two separate and distinct contracts. There was con- 
flicting evidence as to this part of the defence: but, upon the argu- 
ment before me (there having been no finding of the jury upon the 
point), it was agreed that I should decide the question; and I found 
for the defendant, that there were two separate and distinct contracts, 
the horse being to be sold for £40, and the cow for £25. The latter 
amount was paid into court; and no question remains for decision 
except that arising upon the defendant’s answer to the plaintiff’s de- 
mand‘so far as the price of the horse was concerned. This answer as 
set out in the statement of defence was as follows:—‘“‘The price of 
the said horse was £40, and the plaintiff warranted it sound and 
well, and it was sold to the defendant on the terms that, if it did not 
answer the said warranty or swit the defendant, the defendant should 
be at liberty to reject the same. The said horse was neither sound 
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nor well at the time of the sale to the defendant, but was suffering 
from internal inflammation, and in consequence of such unsoundness 
and illness, it died before a reasonable time in which to return the 
same had elapsed. The defendant, on discovery of the unsoundness, 
repudiated the contract, and gave notice thereof to the plaintiff.” 


The jury found that there was no warranty of soundness, and that 
the horse was in fact sound at the time when the bargain was made. 
But the defendant’s counsel at the trial relied not only on a war- 
ranty, but upon evidence that the plaintiff, at the time of the bargain 
being made, had agreed that the defendant might take the horse 
away and work him, and, if he did not suit the defendant by working 
in every kind of vehicle for which the defendant required him, the de- 
fendant might return him within eight days, and that, if the horse 
was satisfactory, the defendant should pay for him at that time, viz. 
at the end of the eight days. The bargain having taken place on 
Thursday, the 31st of July, the horse died on Sunday, the 8rd of Au- 
gust, in the defendant’s stable, to which he had been removed on the 
3ist of July. Under these circumstances, the defendant’s counsel con- 
tended that the defendant was not liable, because the bargain was a 
conditional one, and, the sale not having become absolute before the 
death of the horse, an action for goods sold and delivered would not 
lie. 

It was objected, for the plaintiff, that no such case ought to be 
left to the jury, because it was not raised by the statement of de- 
fence. But I was of opinion that this defence was one included in 
the statement of defence; that the pleadings might properly be amend- 
ed if necessary, but that it was not necessary to amend them; and 
that no injustice would be done by leaving the question to the jury. 
I therefore left it to the jury as follows:—“Was the bargain on the 
3ist of July one for a sale out and out, or only for a sale conditional 
‘on the defendant finding the horse all right at the end of eight days?” 
The jury found, in answer to that question, “that the bargain was 
conditional on the horse being right and with a trial for eight days.” 
Being doubtful what the jury meant by “right” I asked them the 
question; to which they replied, “suitable for the defendant’s purposes, 
not contemplating the case of death.’ They afterwards added, in 
answer to a further question, “But for the complaint which came on 
after the bargain, we see no reason to suppose that the horse would 
not have been suitable for the defendant’s purposes; by trial, we 
mean a trial as regards suitability, not as regards health.” Taking 
all these findings together I think they amount to a finding that the 
plaintiff sold the horse to the defendant upon a condition that the 
horse should be taken away by the defendant and tried by him for 
eight days, and returned at the end of eight days if the defendant 
did not think it suitable for his purposes. 


The horse having died without fault of either party, the question 


128 Elphick v. Barnes. [CHAP. II. 
is, whether the plaintiff can maintain kis action for goods sold and 
delivered. I am of opinion that he cannot. 

The case of Ellis v. Mortimer, 1 N.R. 257, shews that the defendant 


had the whole time allowed for the trial in which to decide whether ~ 


he would return the horse or not. I think it clear that no action 
for goods sold and delivered would have lain at any time before the 
eight days had expired, in case the horse had lived. But before the 
eight days had expired the horse died. If the defendant were to 
be fixed with the price of the horse, he would be compelled to pay 
for something different from what he had bargained for, viz., a horse 
of which he should have had eight days’ trial. The finding that the 
horse might or probably would have suited the defendant’s purposes 
does not appear to me to be sufficient reason for fixing the defendant 
as the absolute owner of the horse. The option was his at the 
moment of the horse’s death, and down to a later period if the horse 
had lived. 

The case of Rugg v. Minett, 11 East 210, which was relied upon 
for the plaintiff, does not appear to me to apply, because that was 
not a case in which the buyer of the goods which were destroyed had 
any option as to whether he should become the purchaser or not, but, 
at the time of the destruction of the goods, he had by virtue of the 
bargain and of what had passed become the absolute owner of the 
goods in respect of which he was held liable. Nor, in my opinion, 
does the dictum of Coleridge J. in Moss v. Sweet, 16 Q.B. 495, which 
was relied upon for the plaintiff, help the plaintiff’s contention in this 
case. That was a case in which, the defendant having taken delivery 
of goods ‘fon sale or return,” and having kept the goods, it was held . 
that the sale was complete if the goods had not been returned within 
a reasonable time, and that the common count for goods sold and de- 
livered would suffice. Coleridge J. in that case says: “The goods 
in question passed on condition that, unless returned, that is, at the 
option of the buyer, within a reasonable titne, they were to be taken 
as sold to him. That condition was at an end after the lapse of a 
reasonable time without a return of the goods; and the sale was 
then complete.” He does not say that it was complete before that 
time. He does go on to say,—“The same consequence would follow 
where goods are destroyed or injured, so that a return within the 
meaning of the contract becomes impossible.” This was relied upon 
_as referring to an accidental destruction, such as by death or fire. I 
think it clear that this was not the meaning, but that the learned 
judge referred to destruction of or injury to the goods being the act 
of the defendant, in which case of course the defendant would have 
been liable as much as if he had kept them an unreasonable time. 

The-case of Head vy. Tattersall, L.R. 7 Ex. 7, is nearer to the present 
case. That was an action for money received, to recover back the 
price of a horse which had been sold at Tattersall’s with a war- 
ranty and a condition that the plaintiff was to be at liberty to re- 
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turn the horse, if it did not answer the description, up to the follow- 
ing Wednesday. The horse was injured on its way home, and depre- 
ciated in value, but without any fault of the plaintiff’s servant, who 
was taking it home. The horse, being found not to correspond with 
the warranty, was returned within the time; and it was held that 
the plaintiff had a right to return it and recover back the price, not- 
withstanding that he was unable to return it in the same condition. 
It was attempted to distinguish that case from the present, on the 
ground that there was a right to return the horse on a specific ground, 
on which it was in fact returned. But I can see no difference in prin- 
ciple between such a case and the case in which the purchaser has 
an option to return the horse on any ground still remaining to him 
at the time at which the event occurs which renders it impossible for 
him to exercise that option, and so to have the whole benefit of his 
bargain. In such a case, I think the sale to him cannot be considered 
to be absolute at the time of the aécident occurring. The maxim res 
perit domino applies, I think, in such a case much more reasonably 
as against the unpaid contingent vendor than as against the possible 
vendee still having an option to return at the end of a period not 
yet expired. I think the law relating to such a case is accurately 
stated by Mr. Benjamin in p. 483 of the 2nd edition of his work on 
Sales, where he lays it down as follows, speaking of “sales on trial,” 
or “sales on approval,’ in which cases, he says, ‘‘There is no sale until 
the approval is given either expressly or by implication, resulting 
from keeping the goods beyond the time allowed for trial.” Here, I 
think, there was no sale at the time of the horse’s death, which hap- 
pened without the fault of either party, and therefore that the action 
for goods sold and delivered must fail: and I give judgment for 
the defendant, except so far as relates to the costs of and occasioned 
by the allegations of warranty and unsoundness, which costs I order 
to be paid by the defendant,—such costs to be set off against the 
defendant’s costs, on taxation. 

Judgment for the defendant. 


MAY v. CONN. 


1911, 23 O.L.R. 102. In the High Court of Justice for Ontario. 


Action in the County Court of the county of York to recover the 
price of a horse sold by the plaintiff to the defendant, the horse 
having died, by accident, in the stable of Burns & Sheppard’s reposi- 
tory, during the night following the sale. The sale took place at the 
repository on Friday, and the horse was left in the stable at the buyer’s 
request, as he did not want to ship it until the following Monday. 


Denton Jun. Co. Ct. J., after holding that there had been suffi- 
cient receipt and acceptance under the Statute of Frauds, continued: 


9—SALE OF GOODS. 


1380 May v. Conn. | CHAP. II. 


The other and more interesting point to be decided is, whether the 
plaintiff or defendant should bear the loss. All parties at the trial 
conceded that the rules of Burns & Sheppard’s repository, which were 
filed as exhibit 1, are applicable to the sale of these two horses. Both 
the plaintiff’s and the defendant’s counsel were anxious to make use 
of these rules. The first rule provides that all horses sold with a 
guarantee must be returned by 12°-0’clock noon on the day following 
the sale, if not as warranted, otherwise the proprietors will not be 
responsible in any way, and the purchaser has no recourse. Then 
rule 5 provides that the lot is at the seller’s risk and expense until 
the fall of the hammer, and at the buyer’s after that time. At com- 
mon law the moment the sale and delivery of these two horses took 
place the ownership in them was transferred from the plaintiff to 
the defendant, and the only remedy open to the defendant was to sue 
for breach of warranty. These rules, however, attempt to change 
the common law rule, and providé that, where a guarantee is given, 
the purchaser has until 12 o’clock of the day following the sale to 
return the horse if not as warranted, and, if he does not do this, no 
action lies for breach of warranty. But it is not clear that the rules 
accomplish. their purpose, and that the purchaser may not have an 
action for breach of warranty, even although he has not made the 
return within the time stated. Vide Chapman v. Withers, 1888, 2 
Q.B.D. 824; Gundy v. Hamilton, 1908, 12 O.W.R. 489. On the other 
hand, see Hinchcliffe v. Barwick, 1880, 5 Ex. D. 177. 

The question to be determined in this case is—who must bear the 
loss where a horse is sold subject to a warranty and with a right to 
return within a limited time if not according to the warranty, and 
the horse dies while in the possession of the purchaser, and before 
the time limited for return, without any negligence on the purchaser’s 
part, there being no evidence that the horse did: not comply with the 
warranty, but there being evidence, on the contrary, that he did so 
comply? 

Counsel for the defence cite two authorities in favour of the view 
that the loss in such a case must be on the vendor. The first is Head 
v. Tattersall, 1871, L.R. 7 Ex. 7. In that case it was admitted by all 
parties that the horse did not answer the warranty. There was, 
therefore, at the time of the loss, a continuing right in the purchaser 
to rescind the contract of sale by returning it. In this case I cannot 
find that the horse did not comply with the warranty. On the con- 
trary, if it be necessary to a decision of this case that a finding should 
be made as to whether the horse answered the warranty or not, I 
find, upon the evidence, that it did. But, while Head v. Tattersall 
can, I think, be distinguished, the dictum of Cleasby B., at p. 13, is 
applicable to this case. The learned Judge says: “The case of the 
death of the animal purchased is different, and need not be consid- 
ered now. Moreover, the matter may be put thus:—As a general rule, 
damage for the depreciation of a chattel ought to fall on the person 
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who is the owner of it. Now here the effect of the contract was to 
vest the property in the buyer subject to a right of rescission in a 
particular event when it would revest in the seller. I think in such 
a case that the person who is eventually entitled to the property in 
the chattel ought to bear any loss arising from any depreciation in 
its value caused by an accident for which nobody is in fault. Here 
the defendant is the person in whom the property is revested, and 
he must therefore bear the loss.” 

Applying this language to the facts of the present case, is it not 
the purchaser who should bear the loss? The horse in question was 
vested in the purchaser when the sale was made and delivery took 
place. The purchaser had the right to rescind the agreement by re- 
turning the horse within the proper time for breach of warranty. He 
could not rescind the agreement, unless he could shew that the horse 
did not comply with the warranty. The evidence in this case goes to 
shew that the horse did comply with the warranty, and the purchaser, 
therefore, would not have had the right to return it, even if the 
horse had lived until 12 o’clock the next day. 

The other case relied on is Gunby v. Hamilton, 12 O.W.R. 489. The 
facts of that case are widely different, but it is clear that the stal- 
lion in question did not comply with the warranty. There was, there 
fore, as in Head y. Tattersall, a continuing right to return it, and 
this right existed at the date of the animal’s death. It would seem 
probable that Mr. Justice Garrow had this distinction in mind when 
he made use of these words in Gunby v. Hamilton, 12 O.W.R. at p. 
492: “The principle running through all these cases being that, so 
long as the right to return continues, the risk, apart from negligence 
on the part of the vendee or other special circumstances, lies with 
the vendor.” The decision hinges on whether the right to return 
continues. The right to return depends on whether the horse ans- 
wered the warranty. 

In this case I find, upon the evidence, that it did answer the war- ~ 
ranty, and, if it did, there was no right to return. In that view of 
the case, the defendant fails. It is true that the defendant may com- 
plain that he is taken at a disadvantage, in that he has not had full 
opportunity of inspection. In other words, he may say that, if he 
had been given till 12 o’clock the next day, he might by inspection 
have discovered such defects as would have enabled him to return 
the horse. Even so, some one must bear the loss, and the hardship 
is no greater on him than it would be upon the plaintiff, who, if called 
upon to bear the loss, could truly say that he sold the horse in good 
faith and delivered it to the purchaser, that it complied with the war- 
ranty, that the horse, when it died, was the property of the pur- 
chaser, who should bear the loss. 

With some hesitation, I have come to the conclusion that there 
must be judgment for the plaintiff for $165 and costs. 

Judgment for the plaintiff. 
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The defendant appealed from the judgment of the County Court 
Judge to a Divisional Court (Boyd C., Latchford and Middleton JJ.). 

At the close of the argument, the judgment of the Court was de- 
livered by Boyp C. It is clear upon these Burns & Sheppard condi- 
tions that the risk after the time of sale was the purchaser’s. Rule 
No. 5 sets this out distinctly. 

Then, upon the law, Taylor v.. Tillotson, 1836, 16 Wend. (N.Y.) 
494, indicates that the title to the horse would be in the purchaser 
from the time of sale, subject to be divested by the return of the 
animal. : 

The decision of the learned County Court Judge should be af- 
firmed, and the appeal dismissed with costs. 

Appeal dismissed. 


[As to delivery on approval or on sale or return, see also Helby 
y. Matthews, 1895, Weiner v. Gill, 1905, and Weiner v. Harris, 1910, 
in chapter III, §2, infra; Canadian Oil Companies v. Margeson, 1917, 
51 N.S.R. 331, 35 D.L.R. 298; The Vesta, [1921] 1 A.C. 774; Benja- 
min on Sale, 6th ed. 1920, pp. 367-374.] 


{In the United States the words “sale or return” indicate a sale 
on resolutive condition, and the Uniform Sales Act (s. 19) specifically 
provides: ‘“‘When goods are delivered to the buyer on sale or return, 
or on other terms indicating an intention to make a present sale, but 
to give the buyer an option to return the goods instead of paying 
the price, the property passes to the buyer on delivery, but he may 
revest the property in the seller by returning or tendering the goods 
within the time fixed in the contract, or, if no time has been fixed, 
within a reasonable time.” See also Williston on Sales, 2nd ed. 1924, 
vol. 1, pp. 544-554.] 


83. Contract of sale of unascertained or future goods. 


[As to the transfer of future goods at law and in equity, see 
eases in chapter III, §1, infra.] 


(a) Contract of sale of an unascertained portion of specific goods. 
BUSK v. DAVIS. 

1814, 2 M. & S. 397, 105 E.R. 429, 15 R.R. 288. In the King’s Bench. 

Trover for flax. At the trial before Lord Ellenborough C.J., at 


the London sittings after last term, it appeared that the plaintiffs, 
in September 1812, having about 18 tons of Riga flax then lying in 
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mats (and entered as mats), at the defendants’ wharf, sold a part 
of it, through the intervention of a broker, to one Bromer. The sold 
note was in the following terms: Sold on account of Busk & Co. 10 
tons of Riga flax, marked P.D.R., at Davis’ wharf, sound and of a 
merchantable quality “ex” the Vrow Maria, at £118 per ton, the 
amount to be paid by the buyer’s acceptance at three months from 
to-day, allowing six months and 14 days discount. Tare and draft 
as customary. London, 23rd Sept. 1812. 

A few days afterwards the plaintiffs gave Bromer the following 
written order on the defendants, which was immediately sent by 
Bromer to the defendants, and entered in their books: 

Messrs. Davis and Co., 

Please deliver to Mr. D. Bromer or order ten tons Riga P D R 
flax “ex”? Vrow Maria. Busk and Co. 

23 Sept. | 
COCs} 

It is usual to allow 14 days for delivery, during which time the 
sellers are liable for warehouse rent, and the purchaser afterwards. 
On the 17th of October (after the 14 days had expired) Bromer stopped 
payment, and the flax remaining at Davis’s wharf in the same state 
as at the time of the sale, the plaintiffs gave an order countermanding 
the delivery. Riga flax is usually imported in mats, varying in 
quantity from 3 to 5 or 6 cwt. The quantity is ascertained by being 
weighed by the wharfinger. The sale of 10 tons may require the 
flax mats to be broken, and tare and draft must be deducted before 
the: bill of parcels can be made out. The tare is allowed by the 
weight, for the weight of mat and ropes; 14 lbs. upon mats under 
3 ewt., and 20 lbs. upon mats of 3 cwt. and over. Draft is 2 lbs. 
per mat. The plaintiffs had not received any return of the weight 
from the wharfingers. Under these circumstances his Lordship was 
of opinion that as an ulterior process of weighing was to be performed 
by the seller before the delivery could take place, the transfer of the 
property to the buyer was not complete, that process not having been 
performed; and thereupon a verdict was found for the plaintiffs. 

Park obtained a rule nisi for a new trial, and relied on Harman 
vy. Anderson, 2 Campb. N.P.C. 248, Whitehouse v. Frost, 12 Hast 614, 
and Jackson vy. Anderson, 4 Taunt. 24. 

Searlett and Brougham shewed cause. 

Park and Taddy contra 


1812 


Le Bianc J. The question is between the vendor and vendee. The 
difficulty arises from not keeping that correctly in view. The question 
is, whether everything has been done as between them to complete 
the delivery; if not, the vendor had a right to countermand the de- 
livery. The contract was for a specific quantity; the price waz as- 
certained; the order for delivery had been sent to the wharfingers, 
and they had accepted it and entered it in their books; and 14 days 
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were allowed for the delivery, from which time the goods were to lie 
at the wharf at the charge of the vendee. But another thing was 
necessary to make this symbolical delivery equivalent to an actual 
delivery. It was to be ascertained what particular goods the vendee 
was to have. Now that is the point where this case is defective. The 
vendor had a much larger quantity, not lying together in one mass, 
but in several packages, which it was necessary to divide before it 
could be ascertained what part was his and what part was to belong 
to the purchaser. Ten tons out of the 18 were to be delivered; and 
in order to do that it was necessary to ascertain how many mats or 
packages constituted the precise quantity of 10 tons, or what aliquot 
part of a mat or package; which was to be done by the weighing of 
the wharfinger, who was the agent for this purpose of both parties. 
It was the same thing therefore as if the weighing had been to be 
performed by the vendor and vendee, or in their presence. Now 
that has not been done; and therefote the particular portion of the 
goods that was to belong to the vendee has not been ascertained as 
between them. This circumstance distinguishes the case from White- 
house v. Frost, which has been most pressed in argument. And in 
all the other cases where something remained to be done to ascertain 
either the price, or, quantity, or thing to be delivered, a symbolical 
delivery has been holden not to supply the place of an actual deliv- 
ery. Here something was to be dofie not to ascertain the price, or 
quantity, (though upon the quantity of mats and ropes would depend 
what was to be the allowance for tare and draft, but I lay that out 
of the question), yet something was to be done to ascertain the in- 
dividuality. In Whitehouse v. Frost, the owner of a large quantity 
of oil in the mass sold a certain quantity of it to B., who contracted 
to sell the same to C. specifically as an undivided quantity, and gave 
him an order upon the owner for the delivery, which order the owner 
accepted. The question that arose was not between the owner and B., 
but between C. and B., who, as far as it was in his power, had done 
every act to complete the delivery, for he only pretended to sell an 
undivided quantity. Therefore whatever might have been the case 
as between the owner and B., the Court were of opinion that as 
between the subvendee and B. the sale was complete, B. having done 
all that could be done, as between them, to make the delivery effec- 
tual. Here it appears that all had not been done by both parties to 
ascertain what was to be delivered, and until that was done, the 
symbolical delivery left the transaction incomplete. 


[Lord Ellenborough C.J., and Bayley and Dampier JJ. also gave 
reasons for discharging the rule.] 


Rule discharged. 
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INGLIS v. RICHARDSON & SONS. 


1913, 29 O.L.R. 229, 14 D.L.R. 137. In the Supreme Court of Ontario. 


The plaintiff had ordered from the defendants 4,000 bushels of 
wheat, and had paid therefor and obtained from the defendants or- 
ders for the 4,000 bushels upon the agent in charge of a railway 
elevator, at Owen Sound, where the defendants had 20,000 bushels 
stored, but had received only 1,000 of the 4,000 bushels, and still held 
the orders, when a fire occurred which damaged all the wheat in 
the elevator. In the invoices the sale was stated to be “track Owen 
Sound.” The plaintiff held the orders and allowed the grain to re- 
main in the elevator to suit his own convenience. At the time of the 
fire no specific grain had been physically separated and appropriated 
to the plaintiff, but short of that everything in the way of appropria- 
tion by intention had been done. The defendants had marked the 
4,000 bushels out of their books and had ceased to insure that quan- 
tity. They had allowed as a deduction from the purchase-price the 
elevator charges upon the 4,000 bushels. All that was done accorded 
with the course of dealing between the parties in previous transac- 
tions. The agent of the railway company in charge of the elevator 
was aware of the various transactions between the plaintiff and de- 
fendants, and was ready to honour the orders by delivery of the 
wheat to the plaintiff. After the fire the insurance companies, with- 
out notice to the plaintiff, sold the damaged wheat. . 

Action for the return of the money paid by the plaintiff to the 
defendants or for damages for conversion of the wheat. The trial 
judge dismissed the action, and the plaintiffs appealed to the Appel- 
late Division (Meredith C.J.0O., Maclaren, Magee and Hodgins, JJ.A.). 

The judgment of the Court was delivered by 


Hopeins J.A. The 3,000 bushels of grain in question were at the 
time of the fire in bin “B’, with about 17,000 other bushels of the 
same kind, and of course no specific grain had been physically sep- 
arated and appropriated to the appellant. What the appellant was 
entitled to get, when he chose to apply for it, was 3,000 bushels out 
of a larger quantity owned by the respondents, and his receipt and 
retention of the orders on the Canadian Pacific Railway agent did not 
in any way prevent the respondents from selling the rest of the grain. 

If the property in this 3,000 bushels had passed to the appellant, 
then, subject to the situation created by the subsequent salvage sale, 
he must bear the loss, whereas if it had not, the respondents are 
bound to perform their contract or pay damages. . 

Intention is the test finally applied as determining the passing of 
the property, and there is authority for the position that, when every- 
thing has been done that, having regard to the situation of the parties 
and the position of the goods in question, could be done, on the one 
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hand to part with the dominion over the goods and on the other to 
accept the right to demand the goods from a third party in lieu of 
actual present delivery, the intention to pass the property will be 
presumed. 

Benjamin, in his 5th edition, p. 312, says: “Nothing prevents the 


parties from agreeing .... that the property shall pass in a thing 
which remains in the seller’s possession, and is not ready for delivery, 
as an unfinished ship .... as a cargo of corn, in bulk, sold at a cer- 


tain price per pound, or per bushel.” But an examination of such 
cases as Swanwick v. Sothern, 1839, 9 A. & E. 895; Greaves v. Hepke, 
1818, 2 B. & Ald. 131; Turley v. Bates, 1863, 2 H. & C. 200; Young v. 
Matthews, 1866, L.R. 2 C.P. 127; Whitehouse v. Frost, 1810, 12 East 
614 (now no longer an authority); Snell v. Heighton, 1883, 1 Cab. 
& Ell. 95; Boswell v. Kilborn, 1862, 15 Moo. P.C. 309; Seath v. Moore, 
1886, 11 App. Cas. 350: leads one readily to accept the statement (Ben- 
jamin, p. 338) that it is impossible to deduce a consistent doctrine 
as to when the property passes, from the reported cases in England, 
on the sale of part of a larger bulk, which, he says, are in hopeless 
conflict. [Benjamin’s statement that the cases are in hopeless con- 
flict was made with reference to the American cases, not the English 
cases.—J.D.F. ] 

In Coffey v. Quebec Bank, 1869, 20 C.P. 110, where the jury had 
found that there was an appropriation by reference to the two bins, 
Galt J. says that without going very far the Court might assume 
that there was an equal amount in both bins, and upon that assump- 
tion holds that the property in the wheat had passed to the purchaser. 
Hagarty C.J. says that there is nothing unreasonable in looking on 
the warehouseman as acting for and under the presumed authority 
of the vendee in arranging and preparing the goods for delivery, and 
adds that at all events such a course ought to be unexceptionable 
where neither he (the warehouseman) nor the vendor contests the 
vendee’s right, and the objection is only advanced by a wrongdoer. 
Gwynne J. puts it upon the acceptance of the order by the ware- 
houseman, and the acquiescence of the purchaser in suffering it to 
remain for seven weeks in his custody. 

In the case of Coleman v. McDermott, 1856, 1 HE. & A. 445, this 
Court held that, as the order for the grain was not accepted by Hack- 
ett, in whose warehouse it lay, it was not binding on him, and that, 
therefore, it did not pass the property so as to put it beyond the 
control of the sellers. In that case it was decided that property in 
grain unappropriated did not pass, because something remained to 
be done by Hackett as the seller’s agent. Here the last order given 
by the respondents was not presented by the appellant before the 
fire, though the earlier one had, no doubt, been handed in, as it was 
partly filled. In Bank of Montreal v. McWhirter, 1867, 17 C.P. 506, 
and in Wilson v. Shaver, 3 O.L.R. 110, cited in the judgment, the con- 
tract was for specific goods. 
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In Ross v. Hurteau, 1890, 18 Can. S.C.R. 7138, the property in 1,500,- 
000 ft. of lumber, part of 4,000,000 ft. not separated, and kept insured 
by the vendor, was held not to pass. 


In Box vy. Provincial Insurance Co., 18 Gr. 280, the Court held 
that “the property was not absolutely vested in them (the purchasers) 
because the wheat bought was mixed with a larger quantity” (judg- 
ment of Draper C.J., p. 289); but that the purchaser’s right, derivable 
out of the contract, was an insurable interest. The quotation in the 
judgment of Sutherland J., in this case, is from the dissenting judg- 
ment of Spragge C. 


It would, therefore, seem that the Courts here have not advanced 
beyond the point of holding that an accepted order or the proved 
assent of the warehouseman will be a sufficient appropriation. to 
allow the property to pass. 

This accords with the judgment of Chapman J. in Cushing v. 
Breed, 1867, 96 Mass. 376, which, however, suggests that after the 
sale, and assent of the warehouseman, the vendor and purchaser be- 
come tenants in common of their respective quantities... . 


This would not be altogether an innovation. For in Coffey v. 
Quebec Bank (ante) Mr. Justice Gwynne thinks that the judgment 
in that case might be supported upon a like principle, namely, that 
the necessities of the trade might justify the Court in holding, for 
the protection of bona fide purchasers of grain stored in a public 
warehouse, and not perhaps conveniently capable of separation until 
finally removed from the warehouse, that, when the vendor of a part 
who is paid in full, or the vendee in possession of a receipt with a 
delivery order endorsed thereon, communicates the particulars of the 
sale and purchase to the warehouseman, he eo instanti becomes the 
bailee for the purchaser of an undivided part of all the property of a 
like description and quality of the vendor then in the same warehouse. 

In appeal, S.C., 1870, 20 C.P. 555, Draper C.J. referred with regret 
to the absence of evidence as to the common course of dealing in 
similar transactions, which might, he thought, have been clearly 
proved, and speaks of the endorsement of the owner’s receipt, and 
the proper notification to the warehouseman and his assent, as being 
sufficient to transfer the right and interest of the vendor in the speci- 
fied quantity of grain without severance; and, on the facts of that 
case, he held that the jury might and ought to have presumed that 
the vendor and the purchasers were tenants in common of the whole 
quantity in their respective proportions. 

On the facts of this case it is not a long distance to go, to find 
that the warehouseman assented to hold the 3,000 bushels for the 
appellant. One of the orders was presented and acted upon; and, while 
the subsequent order was not formally communicated, the evidence 
leads to the conclusion that either Simpson, the man in charge of 
the elevator, or Seaman, his clerk, were in constant communication 
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with the respondents, and aware through them of the various sales 
and the amounts thereof, as well as the names of the purchasers. 

In this case it also appears that the parties intended the price 
to be paid before the grain was delivered, or put in a deliverable 
state, or appropriated, and this in itself affords a strong argument 
in favour of an intention by the parties that the property was to 
pass before the goods were in a deliverable state or appropriated. 

It is further quite reasonable to conclude that, when the appellant 
paid the goods, it was to his benefit that the property should pass; 
for, if the respondeuts had become insolvent the appellant would, if 
the property had passed, have the goods as the security for his 
money. The respondents, so far as they could, parted with the dom- 
inion over the goods, deducted the 3,000 bushels from their account 
with the elevator, and allowed the appellant the elevator charges 
for delivery on the track. The appellant, in pursuance of a well-known 
course of dealing, acted upon one order and left the rest of the wheat 
in the elevator, and, in the case where he presented the order, ac- 
tively assented to the performance by the elevator man of the duty 
of delivery on the track. The appellant says that he ordered the 
cars up. The respondents state that they were not billed for this 
grain by the elevator man after sale, which is important in view of 
the decision in Jenner v. Smith, 1869, L.R. 4 C.P. 270. 

I think, therefore, that it is reasonable to hold that, under all 
the circumstances, the property had passed to the appellant before 
the fire. 

But another view of the case makes the question of the passing 
of the property less important. Whatever the intention of the parties 
was, there can be no doubt of this, that the respondents intended to 
divest themselves of the dominion over the wheat, leaving it for the 
appellant to demand it from the elevator when he wanted it. It was 
obviously convenient to deal with the wheat in this way, so that, 
when the appellant re-sold it, he could ship it direct to his purchaser. 
The respondents had marked it out of their books and had ceased to 
insure it. If then it should be held that the risk was in the respond- 
ents because the property had not passed, it would subject them to a 
liability, the duration and extent of which could only be determined 
by the length of time which the appellant took before he required 
delivery, and by the fluctuation of price during that period. 

[Hodgins J.A. then referred to Martineau v. Kitching, 1872, L.R. 7 
Q.B. 436, and Pew v. Lawrence, 1877, 27 U.C.C.P. 402, as showing that 
property and risk are not inseparable, and that the risk might be 
the buyer’s even though the property had not passed.] 

All the number one northern wheat was in bin “B”, and it was 
not, as stated by the learned trial judge, destroyed, but only damaged. 
After the fire, the appellant demanded his wheat. He was met with a 
refusal both by the Canadian Pacific Railway agent and by the re- 
spondents, the latter alleging that they had bought it at the sale 
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of the salvage by the insurance companies. That sale vested no title 
to the appellant’s wheat in the respondents. The appraisal of the 
loss had gone forward on the assumption, afterwards discovered to be 
erroneous, that the respondents alone were interested in all the 
wheat. The evidence is clear that the appellant did not assent to 
the proceedings to adjust the loss, was not notified, and was not a 
party to the sale. He is not in any way bound by its result. The 
insurers could not sell nor could the respondents buy the appellant’s 
wheat. 

In the view I take, the appellant’s wheat, though damaged, was his 
own. He had paid for it, and was entitled to receive it, and the re- 
spondents were wrong in refusing to let him have it. Their mistake 
in law forms no justification for their conversion of it. They learned 
during the adjustment of the insurance loss that the appellant’s grain 
was included; but, as they had a large amount involved, they went 
ahead and guaranteed the trustee who distributed the salvage. 

The appellant swears that after the fire he tested the bin in which 
this wheat was, and that there was sufficient there undamaged, of 
which he produced a sample, to allow him to receive the 3,000 bushels 
he had bought. The respondents claim that it was all damaged partly 
by fire and partly by smoke. But at the trial the latter refused to dis- 
close the price at which they had sold the salvage, which included this 
bin, although the trial judge pointed out that it was material. If they 
had done so, there might have been sufficient evidence to have enabled 
this Court to assess the damages, or at all events to have offered the ap- 
pellant the choice between accepting that price or proving his dam- 
ages on a reference. 

I think that the judgment must be reversed, and that judgment 
should be entered for the plaintiff directing the respondents to pay 
him such damages as are found by the Local Master at Owen Sound, 
to whom a reference must be had. 

The respondents should pay the costs of the trial and of this 
appeal, and of the reference. 

Appeal allowed. 


STERNS v. VICKERS. 


[1923] 1 K.B. 78; S.C., 92 L.J.K.B. 331. In the Court of Appeal. 


The defendants made a contract of sale to the plaintiffs of 120,000 
gallons of white spirit, being part of a larger quantity then lying in 
a certain tank belonging to a storage company, and handed to the 
plaintiffs a delivery warrant whereby the company undertook to de- 
liver that quantity of the spirit to the plaintiffs’ order. After the 
plaintiffs’ acceptance of this warrant and before the quantity bought 
had been separated from the bulk, the spirit in the tank became de- 
teriorated in quantity. 
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In an action by the buyers. for damages for breach of warranty 
of quality, Shearman J. held that the property in the goods had 
not passed and that the loss must fall upon the sellers, and therefore 
gave judgment in favour of the plaintiffs. 

The defendants appealed. 


Scrutron L.J. The judgment below seems to have been based on 
the assumption that the plaintiffs .had contracted to purchase a cer- 
tain quantity of spirit of a particular specific gravity and had had 
delivered to them a spirit of a different specific gravity from that 
contracted for. But that assumption does not fit the facts, which 
were as follows: Messrs. Vickers, the vendors in the present case, 
were themselves purchasers from the Admiralty of 200,000 gallons 
then lying in the London and Thames Haven Oil Company’s tank. That 
purchase they had made on January 3, and on January 17 they re- 
sold to the plaintiffs 120,000 gallons, part of the 200,000 gallons ‘now 
lying in tank known as 78 at Thames Haven.” I think Mr. Thorn 
Drury is right in saying that as at the material time there had been 
no severance of the quantity purchased from the larger bulk there 
were no specific 120,000 gallons in which the property passed. The 
question as to the effect of such a sale on an undivided portion of a 
larger bulk has frequently arisen in the Courts, and was much dis- 
cussed in the well-known case of Inglis v. Stock, 1885, 10 App. Cas. 
263, where a similar argument to that which was addressed to us 
here was addressed to the Court for the purpose of showing that a 
person who had bought a certain number of tons of sugar, part of 
a larger stock, had no insurable interest in the quantity bought, be- 
cause no specific bags had been appropriated to the contract and con- 
sequently the property in them had not passed. But as Lord Black- 
burn there pointed out, although the purchaser did not acquire the 
property in any particular number of tons of sugar he did acquire an 
undivided interest in the larger bulk and that undivided interest 
the House of Lords held to be insurable. The acquisition of an un- 
divided interest in a larger bulk clearly will not suffice to pass the 
property when the appropriation to the contract has to be made by 
the vendor himself. As Bayley B. said in Gillett v. Hill, 1834, 2 Cr. 
& M. 530, 535: “Where there is a bargain for a certain quantity” 
of goods “ex a greater quantity and there is a power of selection in 
the vendor to deliver which he thinks fit, then the right to them does 
not pass to the vendee until the vendor has made his selection, and 
trover is not maintainable before that is done.” Nor probably will 
the acquisition of such an undivided interest pass the property, so 
as to entitle the purchaser to sue for a conversion, in a case where 
the power of appropriation is, as here, in a third party. But in that 
latter case, whether the property passes or not, the transfer of the 
undivided interest carries with it the risk of loss from something 
happening to the goods, such as a deterioration in their quality, at 
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all events after the vendor has given the purchaser a delivery order 
upon the party in possession of them, and that party has assented to 
it. The vendor of a specified quantity out of a bulk in the possession 
of a third party discharges his obligation to the purchaser as soon as 
the third party undertakes to the purchaser to deliver him that quan- 
tity out of the bulk. In the present case, what happened was that at 
the date of the contract there was a bulk larger than the quantity 
sold, and it was of the contract quality according to sample. A de- 
livery warrant was issued by the Thames Haven Company under- 
taking to deliver that quantity from the bulk which at that time 
corresponded with the sample. That warrant was accepted by the 
purchaser and by their sub-purchaser, Lazarus, who proceeded to pay 
rent for the storage from the date of the warrant. In those circum- 
stances I come clearly to the conclusion that as between the plaintiffs 
and the defendants the risk was on the plaintiffs the purchasers. The 
vendors had done all that they undertook to do. The purchasers had 
the right to go to the storage company and demand delivery, and if 
they had done so at the time they would have got all that the de- 
fendants had undertaken to sell them. What the purchasers here are 
trying to do is to put the risk after acceptance of the warrant upon 
persons who had then no control over the goods, for it seems plain 
that after the acceptance of that warrant the vendors would have 
had no right to go to the storage company and request them to refuse 
delivery to the purchaser. For these reasons, treating the matter as 
a question rather of the transfer of risk than of the passing of prop- 
erty—for I strictly do not think the property passed, but only a right 
to an undivided share in the bulk to be selected by a third person— 
I think the view taken by the judge below was erroneous. He seems 
to have considered the question of transferring the risk, and thought 
there was no evidence of it. With that view I cannot agree. I think 
‘the only conclusion to be drawn from the evidence is that the risk 
did pass. The appeal must be allowed. 


[Bankes L.J. also gave reasons for allowing the appeal. Eve J. 


concurred. ] 
Appeal allowed. 


LAURIE AND MOREWOOD v. DUDIN & SONS. 
[1926] 1 K.B. 228; S.C., 95 L.J.K.B. 191..In the Court of Appeal. 


Appeal by the plaintiffs from the judgment of Sankey J. in favour 
of the defendants. 


Scrutron L.J.. This case raises a question of considerable im- 
portance to the corn trade, but in the view that I take of the matter 
after a careful consideration of the facts and the course of the ac- 
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tion, the point to be decided becomes ultimately a very narrow one. 
Messrs. Alcock deposited 618 quarters of maize, ex ss. Harperley, in 
the defendants’ warehouse. They then sold to Messrs. Wilkes 200 
quarters, “terms net cash.” There was no evidence what “terms net 
cash” in the corn trade meant. But in the absence of any such evi- 
dence it must be assumed that the words meant that before the pur- 
chaser got delivery he must pay the price. Now there is authority 
for the proposition that, in the case of a sale on these terms, if the 
vendor has done some act tending to pass the property, he may, in 
the event of the purchaser not paying, rescind what he has done. An 
illustration of that is to be found in Godts v. Rose, 1859, 7 C.B. 229. 
There the seller gave a delivery order on the wharfinger, whose clerk 
made the usual entry in his book and gave the purchaser a warrant 
or acknowledgement that he held the goods for him. But on the 
purchaser neglecting to pay the whole thing was treated as a nullity. 
In*the present case, Messrs. Alcock, having sold the maize to Messrs. 
Wilkes, gave them a delivery order, which Messrs. Wilkes sent by 
a messenger to the defendants’ warehouse. The order was handed 
to the warehouseman, who said nothing. But he made an entry in 
the defendants’ books of the receipt of the order, together with a 
note of the date at which under the order the warehouse charges would 
become payable by the purchasers. Messrs. Wilkes failed to pay net 
cash, and consequently, even if the fact of the entry in the defendants’ 
books had been communicated to them, and could be said to have 
amounted to an acknowledgment that the defendants held 200 quarters 
of maize for them, it would have become wholly inoperative, and 
Messrs. Wilkes would have had no property which they could trans- 
fer to a sub-purchaser. At this time Messrs. Wilkes were largely in- 
debted to the plaintiffs, and the plaintiffs thought it would be to their 
advantage to buy goods on credit from Messrs. Wilkes, so that they 
might be able to set off the price against the debt which was owed to 
them. They accordingly went to Messrs. Wilkes and bought 200 quar- 
ters of maize and got a delivery order, which they in turn sent to 
the defendants on February 19. This time the defendants not only 
said nothing on receiving the order, but made no entry in their books 
relating to it. On February 26, the plaintiffs, being desirous of getting 
something of more value than a delivery order, wrote to the defend- 
ants for a warrant, but before their letter was received Messrs. Al- 
cock had sent an order to the defendants to stop delivery on the ground 
that they were unpaid vendors with a lien. Thereupon, this action 
was commenced, the writ being issued on May 22. It started as a 
simple action of detinue, the claim being that by reason of the de- 
livery order signed by Messrs. Wilkes and lodged with the defendants 
the plaintiffs became entitled to the property in the maize specified 
in the order. After the delivery of the statement of claim a further 
claim was set up that the defendants by not raising any objection at 
the time of the receipt of the délivery order led the plaintiffs to be- 
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lieve that they were holding the maize on their behalf and were 
estopped from disputing that they were entitled to delivery. And 
then at the trial it was alleged, in further support of this second 
claim, that there was a custom of the trade that omission by the 
warehouseman to take objection to the delivery order for the space 
of twenty-four hours amounted to an attornment. I will deal with 
those three grounds of claim in their order. The first contention, that 
upon a sale of goods forming a portion of a larger quantity the mere 
giving of a delivery order is sufficient to pass the property before 
severance from the bulk, was rested on the authority of Whitehouse 
v. Frost, 12 East 614. I personally have not understood why these 
old cases have been discussed, because it seems to me that the Sale of 
Goods Act has settled the question, whatever Whitehouse v. Frost 
may have said. Sect. 16 of that Act (56 & 57 Vict. c. 71) says: “Where 
there is a contract for the sale of unascertained goods, no property 
in the goods is transferred to the buyer unless and until the goods 
are ascertained.’ There is no doubt here that the goods were not 
ascertained. They were 200 quarters of maize, part of 618 then 
lying in the defendants’ warehouse, but which had never been sep- 
arated. It seems to me that there is no use in going into the old 
authorities where the question in dispute is settled by a later statute. 
This was apparently the view taken by Lord Dunedin in Hayman vy. 
M’Lintock, 1907 S.C. 936, 951. That was an action of multiplepoinding 
to determine the right of a trustee in bankruptcy to 1174 sacks of 
flour then lying in Hayman’s stores, portions of which were claimed 
by various persons, some of whom had advanced money to the bank- 
rupt on the security of bills of lading, while others had purchased a 
certain number of sacks from the bankrupt and received delivery or- 
ders upon Hayman. Counsel for the latter claimants argued that, 
as the sacks had been bought and paid for and delivery orders grant- 
ed, the property passed to the purchasers, relying on Whitehouse v. 
Frost, 12 East 614, to which the trustee’s counsel at once replied that 
the case of Whitehouse v. Frost ‘was not an authority; it had always 
been doubted,” referring to Benjamin on Sale and Bell’s Commen- 
taries. But when the Lord President came to give judgment he said 
nothing whatever about Whitehouse v. Frost; he treated the question 
as depending solely upon the Act of Parliament. After dealing with 
the claims of the bill of lading holders he said: “That leaves 424 
bags in the hands of the trustee representing the bankrupt, and upon 
these 424 bags arises a subsequent question with persons of the name 
of McConnell & Reid and J. K. Stewart. That question arises out of 
this, that after the bankrupt had got the fiour into the store he en- 
tered into a contract of sale for certain of these bags in favour of 
these parties. There is no question as to the contract of sale of the 
flour lying in the store; but before anything was done in the way of 
separating the bags, there came the bankruptcy. The trustee in the 
bankruptcy appeals simply to s. 16 of the Sale of Goods Act, which 
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specially provides that where there is a sale of unascertained goods 
the property shall not pass until the goods shall have been ascertained. 
Here nothing was done to ascertain the goods. These flour bags were 
not separately marked, and although, doubtless, if the buyer here had 
gone to the storekeeper and had got him to put aside the sacks or 
mark them, or put them into another room, that would have passed 
the property, yet, as he did none of these things, the property, it 
seems to me, did not pass.” In the-present case it appears to me that 
Laurie & Morewood nad no claim as owners, the goods were not their 
property, for they had never been ascertained. I do not say any- 
thing more about Whitehouse v. Frost. The Sale of Goods Act says 
distinctly that it is bad law, and there is an end of the matter. 

Then the plaintiffs set up a second claim, which was to the effect 
that though they might not in fact have a right of property in any 
of the goods in the defendants’ warehouse, yet as they had brought 
the defendants a delivery order, and the defendants had accepted it, 
thereby in substance representing that they had goods in their pos- 
session belonging to the plaintiffs of the kind and amount specified 
in the order, they could not be heard to say that they had not got 
them. That turns upon whether what took place amounted to an 
attornment by the defendants. As far as the plaintiffs’ delivery or- 
der was concerned nothing happened except that it was handed to 
the defendants. No entry of the fact was made in the defendants’ 
books; there was nothing but the bare fact that it was handed in. 
Pherefore one is left with the question whether the mere handing 
in without more amounts to an attornment by the warehouseman, it 
having to be assumed, for the purpose of this argument, that there 
were in fact no goods belonging to the plaintiffs’ vendors in the ware- 
houseman’s possession. It was thought that the case for attornment 
would be strengthened if it could be shown that by a custom of the 
trade absence of objection by the warehouseman to a delivery order 
was after a short interval to be treated as an admission, and accord- 
ingly a pleading was drawn alleging the following custom—namely, 
that “If the delivery order is sent through the post or by messenger, 
the person in whose favour it is issued is entitled to assume that the 
wharfinger will hold and deliver a particular quantity to that per- 
son’s sub-order, unless the wharfinger forthwith, that is to say within 
twenty-four hours, either returns the delivery order, or in any other 
way intimates that he cannot accept it.” That does not appear to be 
an unreasonable custom, if it can be established. But, although a 
number of witnesses were called to prove it, their evidence fell very 
far short of showing that it was universally recognized, and according- 
ly Sankey J. found that the custom was not proved. In the absence 
then of the possibility of proving an attornment by a custom of the 
trade, the question, as I have said, is narrowed down to this: Is it 
enough to constitute an attornment by the warehouseman to the per- 
son presenting the delivery order that, the order being sent by a mes- 
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senger, it should be received by a clerk and nothing said? I think, 
myself, that a very little will suffice to create an attornment. If the 
warehouseman writes on the order in the presence of the messenger 
th word “accepted,” so that he sees it; if he makes delivery of part 
of the goods, as in the case of Gillett v. Hill, 2 Cr. & M. 530, where 
a delivery of five sacks of flour in compliance with an order to de- 
liver “5 sacks ex 20,” was held to be an admission of the possession 
of twenty sacks; if he makes a claim for charges on the person pre- 
senting the delivery order; or if he tells them that he has entered 
his right to the goods in his books. In each of those cases I think 
it ought to be found that the warehouseman had attorned. But I 
do not see how it is possible to get an attornment or recognition of 
the title of the person named in the order out of the mere fact that 
an order is brought by a messenger and given to a clerk, where noth- 
ing is done which is communicated to the other party. To raise an 
estoppel there must be something of which the party setting up the 
estoppel has notice, and which influences his conduct, but here the 
plaintiffs had no notice of anything at all. If that is so, the three 
grounds upon which this action is founded fail—the plaintiffs have 
no property in the goods claimed; no facts were communicated to them 
which could preclude the defendants from disputing an attornment; 
and no custom that twenty-four hours’ silence amounted to an attorn- 
ment was proved. 


[Bankes L.J., with whom Warrington L.J. concurred, also gave 
reasons for dismissing the appeal.] 
p Appeal dismissed. 


[As to a contract of sale of an unascertained portion of specific 
goods, see also White v. Wilks, 1813, 5 Taunt. 176, 23 R.C. 252; Gillett 
y. Hill, 1834, 2 Cr. & M. 530; Ross v. Hurteau, 1890, 18 Can. S.C.R. 
713; Lee v. Culp, 1904, 8 O.L.R. 210; Kidd v. Docherty, 1914,.7 Sask. 
L.R. 137, 16 D.L.R..525, 6 W.W.R. 310; Healey v. Howlett, [1917] 
1 K.B. 337; Zaiser v. Jesske, 1918, 11 Sask. L.R. 462, 43 D.L.R. 223, 
[1918] 3 W.W.R. 757; In re Wait, [1927] 1 Ch. 606 (as to which see 
the criticism of Sir Frederick Pollock in 43 Law Quarterly Review 
293—July 1927); Benjamin on Sale, 6th ed. 1920, pp. 375-382.] 


[In the United States it is provided by the Uniform Sales Act as 
follows: 

5.—(3) Where the parties purport to effect a present sale of future 
goods, the agreement operates as a contract to sell the goods. 

17. Where there is a contract to sell unascertained goods no prop- 
erty in the goods is transferred to the buyer unless and until the 
goods are ascertained, but property in an undivided share of ascer- 
tained goods may be transferred as provided in section 6. 

§6.—(1) There may be a contract to sell or a sale of an undivided 
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share of goods. If the parties intend to effect a present sale, the 
buyer, by force of the agreement, becomes an owner in common with 
the owner or owners of the remaining shares. 

(2) In the case of fungible goods [that is, goods of which any 
unit is from its nature or by mercantile usage treated as the equiva- 
lent of any other unit: s. 76], there may be a sale of an undivided 
share of a specific mass, though the seller purports to sell and the 
buyer to buy a definite number,~weight or measure of the goods in 
the mass, and though the number, weight or measure of the goods 
in the mass is undetermined. By such a sale the buyer becomes 
owner in common of such a share of the mass as the number, weight 
or measure bought bears to the number, weight or measure of the 
mass. If the mass contains less than the number, weight or measure 
bought, the buyer becomes the owner of the whole mass and the seller 
is bound to make good the deficiency from similar goods unless a 
contrary intent appears. 

Referring to s. 6, the Commissioners on Uniform State Laws (Pro- 
ceedings, 1906, p. 144) say: “These provisions are new, and 6 (2), 
at least, probably does not express the English law. It expresses the 
doctrine of Kimberly v. Patchin, 1859, 19 N.Y. 330, which is sup- 
ported by the weight of recent American authority, though there 
are adverse decisions.... It is to be noticed that it is provided 
only that title may pass under the suggested circumstances. The 
presumption would in most cases be that it did not pass because not 
intended to pass until separation.” See also Williston on Sales, 2nd 
ed..-1924; vol! 1, pp. 239) ff, 276 ff, .520-522.1] 


(b) Contract of sale of goods described generically. 
(See the cases printed under the next heading.) 


(c) Specification of goods by subsequent appropriation: appropriation 
of goods to the contract. 


ATKINSON AND OTHERS, ASSIGNEES OF SLEDDON 
v. BELL. 


18288) Bis& Co 277,, 828R Ros 82S Cue Om bid COsse) Khe ee Sa een 
the King’s Bench. 


Assumpsit for goods sold and delivered, goods bargained and 
sold, work and labour, and materials found and provided. At the 
trial before Hullock B. at the Summer assizes for Lancaster 1827, 
it appeared that the defendants were linen and thread manufacturers 
at Whitehaven, in Cumberland. The bankrupt Sleddon before his 
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bankruptcy was a machine-maker residing at Preston, in Lancashire. 
One Kay, of Preston, obtained a patent for a new mode of spinning 
flax, and the defendants being desirous of trying the effect of it, on 
the 12th November 1825 by letter ordered him to procure to be made 
for them as soon as possible a preparing frame and two spinning 
frames, in the manner he most approved of. In January 1826 Kay 
ordered two spinning frames and a roving frame to be made by 
Sleddon for the defendants, and informed them that he had so done. 
These machines were formed on Kay’s first plan, and completed at 
the end of March, and after they had been so completed they lay in 
Sleddon’s premises a month, while two other machines of these de- 
fendants, intended to be used in the same mills, were altered by 
Sleddon, under Kay’s superintendance; and when those had been 
completed to his mind, he ordered the machines in question to be 
altered in the same manner. They were altered accordingly, packed 
in boxes by Kay’s directions, and remained on Sleddon’s premises. 
On the 23rd of June 1826 Sleddon wrote to the defendants, and in- 
formed them that the two frames had been ready for the last three 
weeks, and begged to know by what conveyance they were to be sent. 
On the 8th of August a commission of bankrupt issued against Sled- 
don, under which he was duly declared a bankrupt. The assignees 
afterwards required the defendants to take the frames, but they re- 
fused to do so. It was objected on the part of the defendants, that 
the action was not maintainable for goods bargained and sold, be- 
cause the property in the frames had never vested in the defendants, 
The learned judge was of opinion that the action was not maintain- 
able, and he directed a nonsuit to be entered, with liberty to the 
plaintiffs to move to enter a verdict for the price of the machines. 
A rule nisi having been obtained for that purpose, Brougham and 
Parke now shewed cause. 
Cross Serjt. and Tomlinson contra. 


Baytry J. I think the rule for entering a verdict for the plaintiffs 
ought to be discharged. If the declaration had contained a count 
for not accepting the machines, the plaintiffs might have been en- 
titled to recover; and I think now that, upon payment of costs, they 
should be allowed to set aside the nonsuit, and add other counts to 
the declaration and have a new trial. But I cannot say that the 
property passed to the defendants, so as to enable the plaintiffs to 
recover on the counts for goods bargained and sold, or for work and 
labour. It is said that there was an appropriation of these specific 
machines by the maker, and that the property thereby vested in 
the defendants. I think it did not pass. . Where goods are ordered 
to be made, while they are in progress the materials belong to the 
maker. The property does not vest in the party who gives the order 
until the thing ordered is completed. And although while the goods 
are in progress the maker may intend them for the person ordering, 
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still he may afterwards deliver them to another, and thereby vest the 
property in that other. Although the maker may thereby render him- 
self liable to an action for so doing, still a good title is given to the 
party to whom they are delivered. It is true that Kay saw these 
things while they were in progress, and knew that the bankrupt in- 
tended them for the defendants; yet they might afterwards have been 
delivered to a third person. This case is not affected by the argu- 
ment that these are patent artictes, because they might have been 
delivered to a third person with Kay’s assent. The case of Woods 
v. Russell, 5 B. & A. 942, is distinguishable. The foundation of that 
decision was, that as by the contract given portions of the price were 
to be paid according to the progress of the work, by the payment of 
those portions of the price the ship was irrevocably appropriated to 
the person paying the money. That was a purchase of the specific 
articles of which the ship was made. Besides, there the ship-builder 
had signed the certificate to enable the purchaser to have the ship 
registered in his name; the legal effect of which was held to be to 
vest the general property in the purchaser. If in this case an execu- 
tion had issued against Sleddon, the sheriff might have seized the 
machines. They were Sleddon’s goods, although they were intended 
for the defendants, and he had written to tell them so. If they had 
expressed their assent, then this case would have been within Rohde 
v. Thwaites, 6 B. & C. 388, and there would have been a complete ap- 
propriation vesting the property in the defendants. But there was not 
any such assent to the appropriation made by the bankrupt, and there- 
fore no action for goods bargained and sold was maintainable. Then 
as to the counts for work and labour, if you employ a man to build 
a house on your land, or to make a chattel with your materials, the 
party who does the work has no power to appropriate the produce 
of his labour and your materials to any other person. Having be- 
stowed his labour at your request on your materials, he may maintain 
an action against you for work and labour. But if you employ an 
other to work up his own materials in making a chattel, then he may 
appropriate the produce of that labour and materials to any other 
person. No right to maintain any action vests in him during the 
progress of the work; but when the chattel has assumed the charac- 
ter bargained for, and the employer accepted it, the party employed 
may maintain an action for goods sold and delivered; or if the em- 
ployer refuses to accept, a special action on the case for such re- 
fusal. But he cannot maintain an action for work and labour, because 
his labour was bestowed on his own materials, and for himself, and 
not for the person who employed him. I think, that in this case 
the plaintiff cannot recover on the count for work and labour. 


Hotroyp J. I think that on the facts given in evidence a verdict 
might have been sustained on a count for not accepting the machines. 
I have entertained great doubt during the argument, whether a ver- 
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dict might not be sustained on the count for work and labour and 
materials found. I think it will not lie for goods bargained and 
sold, because there was no specific appropriation of the machines 
assented to by the purchaser, and the property in the goods, therefore, 
remained in the maker. Then as to work and labour, the work was 
done, and the labour bestowed on the materials of the maker in 
manufacturing an article which never became the property of the 
defendants. I am of opinion, therefore, that the work was done for 
the bankrupt, and not for the defendants. 


LITTLEDALE J. I am of the same opinion. Goods bargained and 
sold will not lie unless there be a sale. There could not be any sale 
in this case, unless there was an assent by the defendants to take 
the articles. Here there was no assent. The property must be 
changed, to make the action maintainable. If the property had been 
changed, the maker could not have delivered these machines to any 
one but the defendants. I think, however, he might have delivered 
them to another, notwithstanding anything that passed, and that the 
defendants could not have maintained trover against the party to 
whom they were delivered. In the case of an execution or a bank- 
ruptcy, these machines must have been treated as the goods of the 
maker. As to the count for work and labour and materials, the la- 
bour was bestowed, and the materials were found, for the purpose of 
ultimately effecting a sale, and if that purpose was never com- 
pleted, the contract was not executed, and then work and labour will 
not lie. The work and labour and the materials were for the benefit 
of the machine-maker, and not for the defendants. 


Rule absolute, on payment of costs. 


[As to Bayley J.’s opinion with regard to an action for work and 
labour, see Clay v. Yates, 1856, and Lee v. Griffin, 1861, in chapter 
I, §1, supra.] 


ALEXANDER v. GARDNER. 


1LS5 lines N-Cwoidl we lolelinwel216,..41 Ran wOoLe 6.C,,.413,.C,P. 223) 
In the Common Pleas. 


Assumpsit for goods bargained and sold under the following cir- 
cumstances :— 

The plaintiffs, merchants in London, and agents for Irish houses 
in the sale of butter, being in expectation of a cargo from Murphy, 
of Sligo, entered, by means of their broker, into the following contract 
with the defendants: 

“London, October 11, 1833. 

“Sold to Messrs. William Gardner & Son, for account of Messrs. 
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Alexander & Co., 200 firkins Murphy & Co.’s Sligo butter, at 71s. 6d. 
per cwt. free on board for first quality; 4s. and 6s. difference for in- 
feriors. Payment, bill at two months from the date of landing. To 
be shipped this month. An average for weights and tares within six 
days of landing, if required.” 

On the 11th of November, the plaintiffs received from Murphy the 
invoice and bill of lading of these butters; and also the intelligence 
that, owing to there having been™no ship in the port of Sligo bound 
for London, the butter had not been shipped till the 6th of November. 

This circumstance was immediately communicated to the defend- 
ants, who at first refused to abide by the contract, on the ground 
that the butters were to have been shipped in October. In a little 
time, however, they abandoned their objection, and consented to re- 
tain the invoice and bill of lading which had been delivered to them 
on the 12th of November. 

The invoice, which described the butters in detail as to weight, 
number of casks, ete., was addressed to the plaintiffs, but upon hand- 
ing it over, their name had been struck out, and the name of the 
defendants substituted, as is usual in the trade. 

The bill of lading described the casks by their marks and several 
quantities, and directed them to be delivered to the plaintiffs. 

In December, 1833, the greatest part of the butters was lost by 
shipwreck on the coast of Galway, and a small part of them arrived 
in a damaged state; whereupon the defendants, not having effected 
any insurance, refused to pay. 

At the trial before Tindal C.J., it was contended on their part 
that, under the circumstances above stated, the action for goods 
bargained and sold did not lie; and that the plaintiffs, in order to 
recover, should have declared specially on the contract of the 11th 
of October, alleging and proving that the goods had been shipped in 
October, and duly landed; since, according to the contract, payment 
was not to be made till two months after landing. 

The jury found that the condition for shipping in October had 
been waived by the defendants, and returned a verdict for £414, the 
contract price of the butters. 

Talfourd, Serjt., pursuant to leave reserved at the trial, obtained 
a rule nisi for setting aside this verdict, and entering a nonsuit on 
the ground above stated. He relied mainly on Simmons y. Swift, 5 
B. & C. 857, where the owner of a stack of bark entered into a con- 
tract to sell it at a certain price per ton, and the purchaser agreed 
to take and pay for it on a day specified, and a part was afterwards 
weighed and delivered to him; it was held, that the property in the 
residue did not vest in the purchaser until it had been weighed, 
that being necessary in order to ascertain the amount to be paid; 
and that, even if it had vested, the seller could not, before that act 
had been done, maintain an action for goods sold and delivered. From 
that case it followed that an action for goods bargained and sold will 
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not lie, unless the property in the goods passes to the purchaser at 
the time of the bargain. But so far was the property here from 
passing to the defendants at the time of the bargain, that at the time 
the goods were not in the plaintiffs’ hands, or, for aught that ap- 
peared, in existence. And the principle established by Goss v. Lord 
Nugent, 5 B. & Adol. 58, that when the time for delivery is fixed 
by a written contract, it cannot be extended by oral agreement, afford- 
ed a strong argument to show that the plaintiffs should have set 
out in their declaration the special circumstances of their demand. 

Bompas, Serjt., and Martin showed cause. 

Talfourd and Kelly in support of the rule. 


TinpAu C.J. The question in this cause is, whether an action for 
goods bargained and sold is maintainable against the defendants. 
They contend, that such an action does not lie against them; but, that 
under the circumstances of the case, the plaintiffs should have de- 
clared specially. 

The original contract was made on the 11th of October, 1833, in 
which contract it is stated, that the plaintiffs sold to the defendants 
200 firkins of Sligo butter, free on board, at 71s. 6d. per cwt.: that 
the goods were to be shipped in the course of that month, and that 
payment was to be by a bill of exchange, payable two months after 
the landing of the goods. 

Upon this contract three objections have been raised to the action 
for goods bargained and sold. 

First, that the butters were not in the possession of the plain- 
tiffs at the time of the contract. 

Secondly, that they were not shipped in October as the contract 
required; and, 

Thirdly, that as the payment was to be at two months after the 
landing of the goods, and as the goods were never landed, such pay- 
ment could not be required. 

Notwithstanding these objections, I think the contract was to 
pay for goods bargained and sold, and that the declaration to that 
effect is in the proper form. And I agree that the plaintiffs must 
show that the property in the goods passed to the defendants by 
the contract; for, unless it did, the goods were not bargained and 
sold to them. 

But as to the first objection, if the goods were ascertained and 
accepted, before the action was brought, it is no objection that they 
were not in the possession of the plaintiffs at the time of the con- 
tract. In Rohde v. Thwaites, 6 B. & C. 388, the vendor having in his 
warehouse a quantity of sugar in bulk, agreed to sell twenty hogs- 
heads: four hogsheads were delivered; the vendor filled up, and ap- 
propriated to the vendee sixteen other hogsheads; informed him that 
they were ready, and desired him to take them away; the vendee said 
he would take them as soon as he could: and it was held, that the 
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appropriation having been made by the vendor and assented to by 
the vendee, the sixteen hogsheads thereby passed to the latter; and 
that their value might be recovered by the vendor under a count for 
goods bargained and sold. $ 

Here, it is impossible to say the goods were not ascertained and 
accepted before the action was brought; for the quantity, quality, and 
price, were all specified in the invoice; and the bill of lading was 
regularly indorsed to and accepted by the defendants. 

But then it is said, that the “shipping of the goods in October 
was a condition precedent to any claim on the defendants. If the 
defendants had in the first instance repudiated the bargain on that 
ground, it is true no action would have lain against them. But it is 
found by the jury that they waived the objection; and this being only 
a parol contract, if the party waives the condition he is in the same 
situation as if it had never existed. 

The third objection to the plaintiffs’ recovery is, that the butters 
were to be paid for by a bill at two months after landing. But the 
object of that stipulation was merely to fix the time of payment, and 
not to make the landing a condition precedent. For that point it is 
enough to refer to the decision in Fragano v. Long, 4 B. & C. 219. 

The present case, therefore, is brought within the result of all the 
decisions, as stated by Serjt. Williams, in the note 2 Wms. Saund. 
269b. 

Here, the action was not brought till long after the two months 
which would have succeeded the landing of the goods, if they had 
arrived in the ordinary course. The plaintiffs, therefore, being in the 
situation of one who has parted with his goods, and the defendants 
of one who has received them upon an agreement to pay, the action 
will lie, and this rule must be discharged. 


Park J. I entirely concur. The condition for shipping the goods 
in October having been waived, the question is, whether an action 
lies for goods bargained and sold; and that turns on the question, 
whether or not there has been an acceptance of the goods by the 
defendants. I think there has, and that an action might have been 
maintained even for goods sold and delivered; but it is sufficient 
to say, that the right to sue for goods bargained and sold is complete. 
The defendants’ argument turns on the principle, that goods ‘sold 
remain at the risk of the vendor, till everything is done to complete 
the contract; Hinde v. Whitehouse, 7 Hast 558; or till a specific- 
appropriation has taken place. But that having been effected here by 
the transfer of the bill of lading, the case falls within the principle 
of Rohde v. Thwaites and Fragano v. Long. We have been pressed 
with the authority of Simmons v. Swift. There, the owner of the 
stack of bark entered into a contract to sell it at a certain priee 
per ton, and the purchaser agreed to take and pay for it on a day 
specified; and a part was afterwards weighed and delivered to him: 
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it was held that the residue did not vest in the purchaser until it 
had been weighed, that being necessary in order to ascertain the 
amount to be paid; and that, even if it had been vested, the seller 
could not, before that act had been done, maintain an action for 
goods sold and delivered. In that I entirely concur. But see what 
the case was in Rohde v. Thwaites. There the vendor having in his 
warehouse a quantity of sugar in bulk, agreed to sell twenty hogsheads: 
four hogsheads were delivered to the vendee; the vendor filled up 
and appropriated to the vendee sixteen other hogsheads, informed 
him that they were ready, and desired him to take them away. The 
vendee said he would take them as soon as he could. It was held, 
that the appropriation having been made and assented to, the property 
in the sixteen hogsheads passed to the vendee, and that their value 
might be recovered by the vendor under a count for goods bargained 
and sold. And the argument that the arrival and landing of the 
goods was to be a condition precedent to payment, is answered by 
Fragano v. Long. There the vendee, resident at Naples, sent an 
order to the vendors, hardwaremen at Birmingham, “to despatch to 
him certain goods, on insurance being effected; terms, three months’ 
credit from the time of arrival.” The vendors despatched the goods 
by the canal to Liverpool, and effected an insurance, declaring the 
interest to be in the vendee: at Liverpool the goods were delivered by 
the agent of the vendors to the owner of a vessel bound to Naples, 
through whose negligence they were much damaged: it was held, 
that the property in the goods vested in the vendee as soon as they 
were despatched from Birmingham; that the terms of the order did 
not make the arrival of the goods at Naples a condition precedent 
to a liability to pay for them; and that the vendee might therefore 
maintain an action for the injury done to the goods through the 
negligence of the ship owner. 

That case, therefore, and the case of Rohde v. Thwaites, entirely 
warrant our present decision. 


GASELEE J. The chief justice and my brother Park having gone so 
fully into the case, I shall only observe that here the invoice specifies 
the weight and price of all the goods. 


BosANQuET J. I think that this was a contract executed, and that 
therefore the plaintiff has properly declared for goods bargained and 
sold. It is not necessary for the support of such an action that the 
goods should be actually in the possession of the vendor. Here he 
was entitled to the possession, and has done all that was required 
on his part to render the transfer effectual. It is said he should 
have declared specially, showing the performance of the condition 
precedent as to the time of shipping, or a waiver of it in writing. If 
the contract containing the condition had been by deed, that doctrine 
might have applied, but this was a. good parol contract, and the 
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condition might be waived without a writing. A contract must be 
declared on according to its legal effect; and the effect of all the 
circumstances here is, to render it a contract without a condition. 
The objection that the arrival of the goods was a condition precedent 
to payment is answered by the case of Fragano v. Long, where it was 
decided that the property in the goods was vested in the vendee as 
soon as they were despatched from Birmingham; that the terms of 
the order did not make the arrival.of the goods at Naples a condition 
precedent to the vendee’s liability to pay for them; and that he might 
therefore maintain an action for the injury to the goods through the 
negligence of the ship-owner. Here, the time for arrival of the goods 
having long since elapsed, the time for payment must also be arrived 
if there was to be any payment at all, and that there was to be a 
payment is decided by Fragano v. Long. 

Rule discharged. 


CAMPBELL v. MERSEY DOCKS AND HARBOUR BOARD. 


1863, 14 C.B.N.S. 412, 143 E.R. 506, 185 R.R. 752. In the Common Pleas. 


This was an action brought by the plaintiff to recover the value 
of 250 bales of Surat cotton alleged to be the property of the plaintiff, 
and to have been converted by the defendants under the following 
circumstances :— 

A cargo of cotton ex Bosphorus, consisting of 500 bales, arrived 
in one of the company’s docks early in September, 1862. The plaintiff 
was the broker for the goods, and had himself bought 250 bales, and 
had sold the rest to other parties. The landing commenced on the 
8th, and was continued on the 9th and 10th, when the whole were 
landed. All had one mark, but no numbers; the numbers being 
affixed by the company’s officers at the time of landing and weighing. 
The course of business was, for the broker to take a sample from each 
bale, and to submit the samples to the inspection of two’ different 
brokers, and on their fiat the contracts were affirmed. On the 13th 
of September, a warrant or certificate of warehousing, pursuant to 
the 228th section of the company’s act (20 & 21 Vict. c. 162), was 
sent to the plaintiff for 250 bales described as being numbered from . 
1 to 250, and as “entered by J. P. Campbell on the 10th of September, 
1862; rent payable from the 15th of September.” The plaintiff 
thereupon paid for the 250 bales, getting the warrant endorsed to 
him, with a delivery order “for the above-mentioned goods,” dated 
the 15th of September. On the 7th of October, the plaintiff resold 
the cotton, and sent the warrant, endorsed, with a delivery order 
for the cotton therein mentioned. The buyer repudiated the contract, 
on the ground that the cotton did not correspond with the samples; 
and then, upon the plaintiff demanding back the warrant, the com- 
pany’s officers for the first time informed him that 200 of the bales 
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numbered 1 to 250 had been inadvertently delivered on the 11th and 
13th of September to other persons; and they offered him a fresh 
warrant for other numbers. The plaintiff, however, declined to accept 
it, and brought this action. 

At the trial, before Keating J., at the last assizes at Liverpool, 
it was insisted on the part of the plaintiff that the bales mentioned 
in the warrant were so ear-marked and appropriated to him by the 
act of the company as to vest the property in him as from the 10th 
of September. 

On the other hand, it was submitted that the mere act of ap- 
propriation by the company of 250 out of a larger number of bales 
was not sufficient to vest the property in the specific bales in the 
plaintiff without an assent to such appropriation on his part. 

To this latter argument the learned judge inclined, and he directed 
the jury accordingly. 

One of the jury asked his lordship whether the endorsement of 
the warrant by the plaintiff did not amount to an assent on his 
part to the appropriation. The learned judge said it was not con- 
clusive; but that it was open to the company to show that the ap- 
propriation was a mistake on the part of one of their clerks. 

A verdict having been found for the defendants, 

Edward James, Q.C. (with whom was J. A. Russell) moved for a 
new trial. 


Erte C.J. I am of opinion that there should be no rule in this 
case. This was an action for the alleged conversion by the defendants 
of 250 bales of cotton out of a cargo consisting of 500 bales; and 
the question is whether or not the property in those 250 bales ever 
vested in the plaintiff. For the affirmative of that proposition, the 
plaintiff relies on a delivery order from the vendors and the fact 
that the defendants by their warrant or certificate of warehousing 
had specifically appropriated to him the bales ex Bosphorus numbered 
from 1 to 250. If there was no appropriation by the company to the 
plaintiff of the specific numbers, his case entirely fails. There cer- 
tainly was some evidence of appropriation; and the question left to 
the jury upon that was, whether the evidence of that appropriation 
did not arise from a mistake on the part of the company’s clerk. The 
learned judge is not dissatisfied with the finding of the jury upon 
that question. Then it is said that the learned judge misdirected the 
jury in telling them that the mere act of appropriation by the company 
would not vest the property in the plaintiff, unless he had assented 
to that appropriation. If there was no appropriation, this point 
becomes immaterial. But if it be material, I venture to say that the 
law as laid down by the learned judge was well laid down. It has 
been established by a long series of cases,—of which it will be enough 
to refer to Hanson v. Meyer, 6 East 614; Rugg v. Minett, 11 Hast 
210; and Rohde v. Thwaites, 6 B. & C. 688, 9 D. & R. 293,—that the 
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purchaser of an unascertained portion of a larger bulk acquires no 
property in any part until there has been a separation and an appro- 
priation assented to both by vendor and vendee. Nothing passes until 
there is an assent express or implied on the part of the vendee. The 
warehouseman may in some cases be the agent of the vendee for 
the purpose of such assent: but nothing passes until there has been 
a separation and an appropriation assented to. 


~ 


Wires J. I am entirely of the same opinion. The real question 
was, whether the appropriation of numbers 1 to 250 was not a mis- 
take. The jury found in substance that it was. No property in the 
goods therefore ever vested in the plaintiff. Mr. James complains of 
the alternative which was put,—assuming that there was an appro- 
priation, was that appropriation assented to by the plaintiff? The 
cases to which my Lord has referred show what the law on the sub- 
ject is. And perhaps the ease of Godts v. Rose, 17 C.B. 229, is even 
more in point to show that there must not only be an appropriation, 
but an appropriation assented to by the vendee. The assent of the 
vendee may be given prior to the appropriation by the vendor: it 
may be either express or implied; and it may be given by an agent 
of the party,—by the warehouseman or wharfinger, for instance. In 
stating the proposition as he did, I think my brother Keating stated 
a proposition which is in strict accordance with law. 


[Byztes J. concurred. ] 
Rule refused. 


PIGNATARO v. GILROY. 


[1919] 1 K.B. 459; S.C., 88 L.J.K.B. 726. In the High Court of Justice. 


Appeal from the Middlesex County Court which gave judgment for 
the plaintiff. 

The judgment of the Court (Lawrence and Rowlatt JJ.) was 
delivered by 


Rowuarr J. This was an action for damages for non-delivery of 
15 bags of rice sold by the defendants to the plaintiff. The defence 
was that the goods had been stolen without default of the defendants 
after the property had passed to the plaintiff. The county court 
judge held. that the theft was not due to any negligence of the de- 
fendants, but he gave judgment against them on the ground that the 
property had not passed. The contract was held by the judge upon 
the evidence to be for 140 bags of rice, unascertained at the time 
of the sale, of which delivery was to be taken by the plaintiff in 14 
days, the contract having been made on or about February 12, 1918. 
The contract being silent as to the time of payment, it is to be taken 
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that this was to be against delivery. On February 20 the defendants 
wrote to the plaintiff stating that the 14 days were up on the fol- 
lowing day. The plaintiff replied on February 27, sending a cheque, 
and asking for a delivery order as arranged. On February 28 the 
defendants sent a delivery order for 125 bags which were lying at 
the wharf of a third party, and a receipt for the cheque. With regard 
to the remaining 15 bags the letter reads as follows: “The bags at 
the above place’—meaning 50 Long Acre, from which the letter was 
written—“are ready for delivery, and shall be pleased if you can 
send for them at once as we are very short of room.” The evidence 
was that there were only 15 bags at Long Acre, though the plaintiff 
did not admit this. The plaintiff did not send for the 15 bags in re- 
sponse to this letter, and two other letters—namely, on March 6 and 
March 12—asking them to do so were found by the judge to have been 
written and posted by the defendants, but he said it was not proved 
that they were received. Matters still remaining in this position, the 
15 bags were stolen towards the end of March. Under the above 
contract it would be the duty of the sellers to appropriate the goods 
to the contract; and if such appropriation were assented to, expressly 
or impliedly, by the buyer the property would have passed. When 
they received the cheque for the goods and were asked for a de- 
livery order it was right and proper for them to appropriate and place 
at the disposal of the buyer the goods for which he thus paid in 
order to effectuate a delivery or its equivalent concurrently with the 
receipt of the money. They did send a delivery order for the goods 
at Chambers’ Wharf, and as to the 15 bags, told the plaintiff that they 
were ready, and asked that they should be taken away. It might well 
be contended that not only as regards the goods covered by the de- 
livery order, but also as regards the goods at the defendants’ own 
premises which they thus told the plaintiff were ready to be taken 
away in response to the plaintiff’s request for a delivery order, there 
was an appropriation to which by asking for the delivery order the 
plaintiff had assented in advance. We do not think it necessary to 
decide this, because we think there was what amounted to an assent 
subsequent. If the plaintiff had replied saying that he would remove 
the goods the case would be precisely the same as Rohde v. Thwaites, 
6 B. & C. 388. The plaintiff, however, did nothing for a month, and 
the question is what is the effect of that? If the goods were of the 
required quality it is difficult to see how the plaintiff could have dis- 
sented from the appropriation. He could not object to the place from 

which he was required to fetch them, because he had inspected rice 
lying at these premises at the time and for the purposes of this very 
contract. For the same reason it is not easy to see how he could 
have objected to their quality unless there happened to be some bags 
inferior to those which he had inspected. At any rate, he made no 
objection at all. Now it is obvious that if he made any objection 
he ought to do so promptly, because he could not place upon the 
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vendors the risk involved in the continuéd possession of these goods, 
nor prolong the encumbrance of the vendor’s premises. As he chose 
merely to say nothing for a whole month in response to an appro- 
priation made in consequence of his own letter, we think that comes 
to precisely the same thing as if he had written saying he would re- 
move them and did not. The learned judge said that there was no 
‘evidence of an appropriation with the assent of the buyer. He could 
only say this if he was looking for an_express assent. As the assent 
may be implied we think that there was not only evidence of it but 
that it is the only inference possible upon the facts. For these rea- 
sons the appeal must be allowed, and judgment entered for the de- 
fendants. We express no opinion as to whether the proviso to s. 
20 of the Sale of Goods Act would protect the defendants in this case. 

Appeal allowed. 


IN RE BLYTH SHIPBUILDING AND DRY DOCKS CO., 
FORSTER v. THE SAME COMPANY. 


[1926] Ch. 494; S.C., 95 L.J. Ch. 350. In the Court of Appeal. 


By an agreement dated the 24th November, 1924, and made be- 
tween the defendants, the Blyth Shipbuilding and Dry Docks Co., Ltd. 
(hereinafter called ‘‘the company”), of the one part, and the re- 
spondents, ‘“Cosulich” Societa Triestina di Navigazione (hereinafter 
called “the Italian company’’), of the other part, the company agreed 
to build and the Italian company agreed to buy a steel motor ship 
with engines, boiler, machinery, fittings, outfit, and appurtenances as 
specified and shown on the specifications and plans signed by and on 
behalf of both parties thereto. 

The company proceeded with the construction of the vessel, but 
on May 15, 1925, an order was made in this action (brought by cer- 
tain debenture holders, for the purpose of enforcing their security) 
appointing a receiver and manager of the assets and undertaking of 
the company, since which date no further work has been done under 
the agreement. At the date of the appointment of the receiver, how- 
ever, the vessel had been partly constructed under the inspection and 
with the approval of the surveyor for the Italian company, and the 
first two instalments of the purchase price—namely, the £13,300 pay- 
able on the signing of the agreement and the £19,950 payable when 
the keel of the vessel had been laid—had been duly paid by the Ital- 
ian company. In addition to the partly completed vessel there had 
been assembled at the yard of the company worked material which 
was ready to be, but had not in fact been, incorporated in the hull 
of the vessel, all of which material had been approved of by the sur- 
veyor. There was also lying in the company’s yard unworked ma- 
terial intended to be used for the construction of the vessel which, 
however, had not been approved by, the surveyor. In these cireum- 
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stances this summons was taken out by the plaintiffs in the action 
in order to have it determined whether (a) the partly constructed 
vessel, (b) the worked material intended for the vessel, and (c) the 
unworked material intended for the vessel, were respectively the prop- 
erty of the company or of the Italian company. 

The Italian company, though not originally parties to the deben- 
ture holders’ action, were made parties to the present summons, and 
ultimately accepted the jurisdiction of the Court to determine the 
matter on such a summons. 

The summons came on for hearing before Romer J. The final 
paragraph of his judgment is as follows: 

“J therefore come to the conclusion that the property in the un- 
completed vessel has passed to the Italian company, and the reason- 
ing that has led me to this conclusion also leads me to the conclu- 
sion that the property in the materials not actually built into the 
vessel has not so passed. For, until these materials were so built into 
the vessel, they were not to be paid for by the Italian company, and 
the only fact in any way tending to show that the parties intended 
the property in them to pass is the fact that they were inspected 
and passed by the surveyor of the Italian company. This circum- 
stance, however, can have no weight in view of the fact that, accord- 
ing to the construction which I have put upon the contract, the parties 
have expressly agreed that the property in the uncompleted vessel 
should pass to the Italian company, but have made no express provi- 
sion as to the passing of the property in the loose materials.” 

The Italian company appealed from so much of the decision as 
related (a) to the worked material intended for the vessel, and (b) 
to the unworked material intended for the vessel. 


Pottock M.R. This is an appeal from a portion of the judgment 
. of Romer J., who, on the hearing of the summons, decided that the 
receiver and manager had no right to retain the partly constructed 
hull, but that he could retain (1.) the worked material intended for 
the vessel, and (2.) the unworked material intended for the vessel. 
From the latter portion of that decision the Italian company has ap- 
pealed,.and the main question which has been argued before us is 
whether or not the receiver is entitled to retain the worked material 
intended for such ship. There is no appeal on the other point. 

The question has to be determined by an examination of the terms 
of the contract of November, 1924. It follows a very unusual form, 
and cl. 5 provides that the purchasers, the Italian company, are ‘to 
pay the builders the purchase price for the vessel, amounting alto- 
gether to £133,000, in the manner specified in that clause; that is 
to say: on the signing of the contract, £13,300; when the keel of the 
vessel is laid, £19,950; when the vessel is framed, £19,950, and other 
like sums when the vessel is plated and when the vessel is launched. 
It appears, therefore, that in the three cases to which I have re- 
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ferred—namely, when the vessel was framed, plated and launched, 
although the vessel is in building, it is described as a vessel. 

We then come to cl. 6, which is the crucial clause, and that pro- 
vides as follows: “From and after the payment by the purchasers to 
the builders of the first instalment on account of the purchase price 
the vessel and all materials and things appropriated for her shall 
thenceforth, subject to the lien of the builders for unpaid purchase 
money including extras, become and remain the absolute property 
of the purchasers.” it appears that at the time when the receiver 
for the debenture holders came upon the scene and at the time when 
his title accrued there was worked material worth £7660, which had 
been approved by the Italian company’s surveyor, and a certain amount 
of unworked material worth £1160, which had not been approved. The 
contest arises in respect of this worked material to the value of 
£7660. Is that worked material part of the “‘material and things ap- 
propriated for’ the vessel which are to “become and remain the ab- 
solute property of the purchasers” by virtue of the contract made 
between the builders of the vessel and the purchasers of the vessel 
and contained in cl. 6? I do not think that much help is to be gained 
from the other clauses of the contract. It is perhaps, however, well 
to call attention to the fact that cl. 10 of the contract provides for 
the insurance in these words: ‘During the construction of the vessel 
and until it shall be delivered to the purchasers, the builders shall 
at their own expense insure the vessel and all material and things. 
built into the vessel against all fire, launching, harbour and marine 
risks.” It is pointed out that when the question of insurance is dealt 
with the parties are not content with using the term “vessel,” but 
they add as well “all materials and things built into the vessel,’ and 
one would have supposed that the subsequent words were unneces- 
sary, because you would have thought that the word ‘‘vessel’ would 
have covered all materials and things which were attached to it at 
the time. Although, therefore, it may be that a contrast is observable 
in cl. 10, and that it is difficult to treat cl. 6 when it refers to a ves- 
sel as meaning all materials which are attached to it, yet I doubt 
very much whether there is sufficient reason for treating the one 
clause as explained by the other, or the one as being an interpreta- 
tion clause to be applied to the other. 

Speaking for myself, if these words were absolutely free from 
and unfettered by any decision, I think that it would be attractive 
to say that these words, “all materials and things appropriated for 
her,” were intended to mean and cover materials and things which 
had been brought to the slip for the purpose of being put upon that 
particular vessel, or had been shaped or numbered, or in some way 
made of the appropriate size, for the purpose of being used in the 
progress of the completion of the vessel. On the other hand, one 
has to remember that this cl. 6 is a véry important clause, and must 
be carefully construed, because the effect of it ex facie is to take 
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away certain materials and things which up to that time are owned 
by and the property of the building company and hand them over to 
the owner of the vessel, an operation which may have considerable 
effect upon the position and credit of the building company. For a 
good number of other reasons I think it is clear that one must be 
cautious in the interpretation put upon the word ‘appropriated.’ It 
can be quite easily seen that a loose construction might enure to the 
benefit of a particular purchaser, but be a very serious matter for 
the building company. More than that, the words “appropriated for” 
may be used in respect of goods which have been passed by the 
surveyor of the Italian company, to whom is entrusted the duty of 
watching the progress of the vessel, or it may mean the goods which 
have been appropriated but not passed by the surveyor, or it may 
mean goods which have been built specially for and only to that 
design, or the plates which are to be used upon the work of this 
particular ship. I am clear, therefore, that although it might appear 
easy to construe the word “appropriated,” one has to be very care- 
ful to follow the cases which have already been decided, and which 
must or ought to have been in the mind of the draftsman of this 
clause. It is clear that a clause of this nature is no uncommon one 
in the matter of building ships or building houses, and a table of 
the cases which have been decided on this point, cases showing where 
the property in unfixed materials has not passed, is to be found uge- 
fully set out in Mr. Hudson’s book on Building Contracts. 

The learned judge has come to the conclusion that this worked 
material which has been approved by the surveyor to the value of 
£7660 is not within the words ‘material and things appropriated for 
the vessel.” In a very careful judgment he has examined the cases. 
At the outset of his judgment he deals with the appropriate sections 
of the Sale of Goods Act, 1898. I do not desire to go over the 

“same ground again, but it is pointed out that in r. 5 (1.) to gs. 18, 
for the purpose of ascertaining when the property passes, the goods 
must be “unconditionally appropriated to the contract.” If any test 
is to be derived from the Sale of Goods Act I do not think that that 
word “unconditionally” ought to be overlooked. What is meant by 
“appropriated” in this sort of connection? Does it mean that once 
some goods have been appropriated and brought on to the site de- 
finitely to be used in the vessel, no others can be substituted for 
them; that if those particular goods were damaged or injured or 
found for some other reason unsuitable, no change could be made ex- 
cept at increased cost to the purchaser of the vessel? Does it mean 
that those goods and those only are the goods which are to be used 
and in respect of which, if any misfortune happens, it falls upon 
the shoulders of the purchaser? Unless such is found to be the case 
it does not appear that it would be right to say that the materials 
and things had been unconditionally appropriated. More than that, 
it would appear from an examination of the Sale of Goods Act that 
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there must be an assent io the appropriation; the appropriation of 
fered by the builder must be assented to for or on behalf of the pur- 
chaser of the vessel. However, it appears to me that you cannot 
accept the passing of these materials and things by the surveyor ap- 
pointed by the purchaser of the vessel as being an acceptance of the 
appropriation for the purposes of this contract. To go back to Tripp 
v. Armitage, 4 M. & W. 687, 698, a case decided in 1839, but which has 
been approved in recent years, Lord Abinger deals with this very 
argument. With regard to the argument of counsel he says: “I can- 
not at all adopt the first ground he has taken; namely, that by reason 
of the approbation of Turnbull, the clerk of the works, and the ap- 
plication of the pulleys sent by the defendants to be fixed to the 
sashes, the property was appropriated to the defendants,’ and he 
gives his reasons, which are too long for me to set out, but he points 
out the difficulties to which I have referred. If the appropriation is 
to be held to have been complete, then the purchaser is placed in 
the unfortunate position of having to replace the goods if they are 
lost before they have actually been fixed into the vessel. 

Wood v. Bell, 6 E. & B. 355, 362, was to the same effect. There 
the same question arose whether or not the plaintiff was to recover 
as against the assignees in bankruptcy of the builder in respect of 
the ship and loose things, engines and materials. Jervis C.J., in giv- 
ing the judgment of a very strong Court, says this, in speaking of 
these materials: “Here they are merely provided for the ship. If the 
circumstances in Woods v. Russell, 5 B. & Al. 942, were the same as 
here, I should doubt whether the decision in that case was right, 
and I should say the same as to Goss v. Quinton, 1842, 3 Man. & G. 
825. The question is, What is the ship? not, What is meant for the 
ship? I think those things pass which have been fitted to the ship, 
and have once formed part of her, as, for instance, a door hung upon 
hinges, although afterwards removed for convenience. I do not think 
the circumstance that materials have been fitted and intended for the 
ship makes them part of the ship.” It is clear, therefore, upon those 
authorities that mere acceptance by a surveyor or fitment to a par- 
ticular design appropriated to the ship are not sufficient to appropri- 
ate them for the purpose of making them the property of the pur- 
chasers. / 

Lastly in Seath v. Moore, 11 App. Cas. 350, 370, to which the 
learned judge below referred, Lord Blackburn says this: “It is, I 
think, a question of the construction of the contract in each case, at 
what stage the property shall pass; and a question of fact, in each 
case whether that stage has been reached.” Then Lord Watson says, 
11 App. Cas. 382: “It appears to me to be impossible to hold that any 
of these articles were specially appropriated to the several contracts 
for which they were provided, or, in other words, that they were 
‘sold’ in such sense as to give the appellants a jus ad rem, unless your 
Lordships shall be of opinion that the decisions of the Court of Bx- 
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chequer in Tripp v. Armitage, 4 M. & W. 687, and of the Exchequer 
Chamber in Wood y. Bell, 6 BE. & B. 355, are contrary to law.” 

With these authorities before me I feel that I am guided to give 
‘a construction to these words far narrower than at first sight I 
should myself have given. It seems to me that the materials and 
things must be appropriated in a much closer and more complete 
_ sense than by mere acceptance by the surveyor or by having been 
made in such a manner as that they could be fitted upon the vessel. 
I come uitimately to the conclusion after examining the cases that 
the words in question mean materials which have been fitted into 
the vessel, or if they have not been completely fixed upon the vessel 
are substantially in situ, so that the removal of them would involve 
a going back upon the work to be done upon the vessel. It seems to 
me that we are to read the word “appropriated” in that sense. I 
have therefore come to the conclusion that these worked materials, 
although worked up and suitable for placing into the vessel at the 
appropriate time, and accepted, it may be, by the surveyor, have not 
yet taken their place and become so inextricably a part of the vessel 
as to have satisfied the meaning of the word “appropriated.” 

For these reasons I think that the learned judge was right, and 
that the appeal must be dismissed with costs. 


[Warrington and Sargant L.JJ. also gave reasons for dismissing 
the appeal. ] 


Appeal dismissed. 


[As to the specification of goods by subsequent appropriation, see 
also Wilkins v. Bromhead, 1844, 6 Man. & G. 963; Coleman v. Mc- 
Dermott, 1856, 1 U.C.E. & A. 445; Aldridge v. Johnson, 1857, 7 E. 
& B. 885; Langton v. Higgins, 1859, 4 H. & N. 402; Bank of Upper 
Canada v. Killaiy, 1861, 21 U.C.R. 9; Calcutta v. DeMattos, 1863, in 
chapter V., § 7, infra; Jenner v. Smith, 1869, L.R. 4 C.P. 270; Gowans 
v. Consolidated Bank of Canada, 1878, 43 U.C.R. 318; Sells v. Thom- 
Sons Oi 10m Bb Orn 400 tee Dela (olen On WaWaelteeul ods. -ritchett-av. 
Currie, [1916] 2 Ch. 515; Mason & Risch v. Christner, 1918-1920, in 
chapter VI, §1, infra; Rex v. Robins, 1920, 48 O.L.R. 527; Pullan v. 
Speizman, 1921, 51 O.L.R. 386, 67 D.L.R. 365; Benjamin on Sale, 6th 
ed. 1920, pp. 383-418; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 
554-597. As to Seath v. Moore, supra, see a note on the Sale of Goods 
Act by Russell J. in 41 Law Quarterly Review 389 (October, 1925) ; 
ef. vol. 42, p. 20 (January, 1926).] 
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84. Reservation of the right of disposal. 


TURNER AND OTHERS v. TRUSTEES OF THE LIVER: 
POOL DOCKS. 


1851, 6.Exch. 543, 155 E.R. 659, 86 R.R. 377; S8.C., 20 L.J. Ex. 398. 
In the Exchequer Chamber. ae 

The cause was tried before Wightman J., at the Liverpool Summer 
Assizes, 1849. It was agreed on both sides that there was no ques- 
tion of fact for the jury; and that the Jearned judge should direct 
them how they should find their verdict: and he being of opinion, 
upon all the facts of the case (sufficiently stated in the judgment on 
appeal), that Menlove & Co. had not delivered the cotton on board 
the ship to be carried for and on account of and at the risk of the 
vendees, but that they intended to preserve their rights as unpaid 
vendors, directed a verdict for the defendants. 

A bill of exceptions having been tendered to this ruling, the case 
was argued before Patteson, Coleridge, Wightman, Erle, Williams and 
Talfourd JJ. 

Crompton (Blackburn with him) for the plaintiffs. 

Cowling (Knowles and Watson with him) for the defendants. 

Cur. adv. vult. 

The judgment of the court was delivered by 


Patreson J. This was an action to try the right of the plaintiffs, 
as assignees of Messrs. Higginson & Deane, who were merchants in 
Liverpool, trading under the name of Barton, Irlam & Higginson, and 
had become bankrupts, to the possession of a quantity of cotton and 
timber, as against Messrs. Menlove & Co., who were merchants at 
Charleston, in America, and the real defendants in this suit. The 
property in dispute constituted the cargoes of two vessels, of which 
the bankrupts were owners, called the Charlotte and the Higginson; 
and, as it is agreed that the same questions arise with respect to 
both, and that the circumstances are similar, it will be only neces- 
sary to advert to the leading facts relating to one of them, the Char- 
lotte. 

It appears, that in August, 1847, the bankrupts sent orders to 
Menlove & Co., at Charleston, to ship, on their (the bankrupts’) ac- 
count, a quantity of cotton for the homeward cargo of the Charlotte, 
a ship belonging to the bankrupts, which had been sent to America 
with a cargo of coals and salt, and which arrived at Charleston on 
the 19th of September. In the meantime Menlove & Co. had made 
considerable purchases of cotton in execution of the order, and con- 
tinued to make further purchases until within a day or two of the 
sailing of the Charlotte on her homeward voyage with the cotton on 
board, on the 138th of October. “On the 12th of October, the master 
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of the Charlotte signed a bill of lading of the cotton, ‘‘to be delivered 
at Liverpool unto order or to our assigns, paying freight for cotton 
nothing, being owners’ property;” and Menlove & Co. endorsed the 
bill of lading in these terms: “Deliver the within to the Bank of 
Liverpool, or order. Edward Menlove & Co.” 

Messrs. Menlove & Co. informed the bankrupts, from time to time, 
of these purchases as they were made; and on the 16th of October 
they informed the bankrupts of the sailing of the Charlotte, and that, 
they had drawn bills upon them of several dates (the earliest being 
of the 23rd of September), being for the cargo “on their account,” 
by the Charlotte, and desiring them to insure the cotton. On the 
19th of October, Menlove & Co. sent an abstract invoice of the cotton,_ 
dated the 13th of October; in which it was stated, that the cotton was 
shipped by Menlove & Co. on board the Charlotte, for Liverpool, “by 
order, and for account and risk of Messrs. Barton, Irlam & Co. there, 
and addressed to order.” And on the 23rd of October, Menlove & Co. 
sent to the bankrupts a full invoice of the cotton, dated the 13th of 
October, stating that the cotton was shipped for Liverpool by order 
and for account of Barton & Co. there, and to them consigned. It 
appeared that Menlove & Co., having no sufficient funds of the bank- 
rupts’ in their hands to pay for the cotton, sold the bills they had 
drawn upon them to the Bank of Charleston, and delivered to them 
the bill of lading, endorsed as before mentioned, as security for the 
due honour of the bills, which, with the exception of one very small 
one, were dishonoured by the bankrupts, and taken up by Menlovea 
& Co.; and by letter of the 23rd of October, Menlove & Co. informed 
the bankrupts, that the bank to whom they had sold the bills required 
the delivery of the bill of lading to them, and that they had so de- 
livered it. On the 13th of November, Higginson & Deane became 
bankrupts. The Charlotte arrived at Liverpool on the 26th of No- 
vember; and on the 27th notice was given to the master, that Men- 
love & Co. claimed to stop the cargo in transitu, and required him to 
deliver it to the Bank of Liverpool on their account. 

The question is, whether Menlove & Co. could, under the circum- 
stances, insist upon the delivery of the cargo to them or their agents 
unless the bills were duly honoured. It was contended for the plain- 
tiffs, the assignees, that, by delivery of the goods on board the bank- 
rupts’ own ship, specially appointed for the purpose of bringing home 
those goods, and such delivery being made to the master, who was 
the bankrupts’ agent for the purpose of receiving them, the absolute 
property vested in them, the sale being complete by the acceptance 
of the order and the terms of the invoice; and that the terms of the 
bill of lading, by which the goods were to be delivered at Liverpool 
to order or to our (Menlove & Co.’s) assigns, did not prevent such 
absolute property vesting in the bankrupts, nor entitle Menlove & 
Co., the unpaid vendors, to any right of stoppage in transitu, or any 
other right over them whatever; and more especially as it was stated 
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that no freight was to be paid for the cotton, being owners’ prop- 
erty, which was inconsistent with the property remaining in Menlove 
& Co. It was also further contended for the plaintiffs, that the cap- 
tain had no power to bind the bankrupts by the special terms of 
the bill of lading, and that the delivery must be taken to be absolute 
to the vendees; and further, that if Menlove & Co. had any lien, the 
assignment of the bills of lading to the bank divested that lien, and 
deprived Menlove & Co. of all powér over the goods. 

The cases mainly relied upon by them in support of their principal 
point were Ogle v. Atkinson, 5 Taunt. 759; Coxe v. Harden, 4 East 
211; the case of The Constantia, 6 Rob. Adm. Rep. 327; Bohtlingk 
v. Inglis, 3 East 381, and the case of Fowler v. Kymer cited in it. 
All these cases, however, are clearly distinguishable from the present. 
[Patteson J. then discussed these cases. ] 

On the part of the defendants it was contended, that Menlove & 
Co. had never parted with the property in the goods to the bank- 
rupts, but had reserved it until they were paid the purchase-money, 
notwithstanding the terms of the invoice, and the statement in the 
bill of lading that no freight was payable for the cotton, being owners’ 
property; and we are of opinion that, upon the faets of the case, the 
judge was right in directing the verdict to be entered for the de- 
fendants upon the trial; and that they are now entitled to our judg- 
ment. 

It appears by the bill of exceptions, that it was agreed on both 
sides at the trial that there was no question of fact for the jury, and 
that the judge should direct them how they should give their verdict; 
and he being of opinion, upon all the facts of the case, that Menlove 
& Co, had not delivered the cotton on board the ship to be carried for 
and on account and at the risk of the bankrupts, but that they in- 
tended to preserve their right as unpaid vendors, directed the verdict 
to be entered for the defendants. There is no doubt, that a delivery 
of goods on board of the purchaser’s own ship is a delivery to him, 
unless the. vendor protects himself by special terms restraining the 
effect of such delivery. In the present case the vendors by the terms. 
of the bill of lading made the cotton deliverable at Liverpool to their 
order or assigns; and there was not, therefore, a delivery of the cot- 
ton to the purchasers as owners, though there was a delivery on board 
their ship. The vendors still reserved to themselves, at the time of 
delivery to the captain, the jus disponendi of the goods, which he 
by signing the bill of lading acknowledged, and without which it may 
be assumed that the vendors would not have delivered them at ail. 

The question really is, whether any and what effect is to be given 
to the terms in the bill of lading making the goods deliverable to 
the order of the vendors; for, if by those terms they reserved to 
themselves the dominion over the cotton, it would not pass to the 
assignees. The invoice would pass no property whatever its terms 
might be, the property would only pass upon delivery, and the only 
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effect to be attributed to the form and expressions of the invoice or 
bill of lading would be as indicating the terms upon which the goods 
were delivered. 

The plaintiffs in error rely upon the terms of the invoice and the 
expression in-the bill of lading, that the cotton is free of freight, being 
owners’ property, as showing that delivery on board the ship was 
with intention to pass the property absolutely; but the operative 
terms of the bill of lading, as to the delivery of the goods at Liver- 
pool, and the letter of Menlove & Co. of the 23rd of October, show 
too clearly for doubt, that notwithstanding the other terms of the 
bill of lading and the invoice, Menlove & Co. had no intention, when 
they delivered the cotton on board, of parting with the dominion 
over it, or vesting the absolute property in the bankrupts. Upon 
this part of the case, the decisions of the Court of Exchequer in Van 
Casteel v. Booker, 2 Exch. 691, and Wait v. Baker, 2 Exch. 1, are 
authorities directly in favour of the defendants. 

The plaintiffs further insisted, that the captain had no power to 
bind the bankrupts by such terms in the bill of lading as would leave 
the property still in the control of the vendors, and yet engage that 
the cotton should be freight free. Whether, as the cotton was actually 
carried, the owners of the ship as such might not be entitled to 
freight upon a quantum meruit, notwithstanding the terms of the 
bill of lading, is a point not necessary now to determine; but with 
respect to the question, whether the plaintiffs could set up the want 
of authority in the master as a ground for contending that there was 
an absolute delivery of the goods, so as to vest the property in the 
bankrupts immediately upon the delivery, notwithstanding the special 
terms upon which they were delivered and accepted by the captain, 
we are clearly of opinion that it is not competent to them to do so; 
and that as Menlove & Co. delivered the cotton on board upon special 
terms, which the captain was not bound to accept, but without which 
they would not have delivered them, and which would preserve ta 
themselves the control over them, the bankrupts cannot treat the 
delivery to the captain as a delivery to them as their property, when 
it was expressly agreed that they were not to be delivered to the bank- 
rupts but to the order of the vendors; and the want of authority of 
the master to accept them on such terms will not have the effect of 
vesting the property absolutely in the bankrupts. The case of Mit- 
chel vy. Ede, 11 A. & E. 888, is a strong authority in favour of the 
defendants. 

With respect to the question whether the transfer of the bills 
of lading by themselves to the bank of Charleston divested their power 
over the goods, we are of opinion that it did not; Menlove & Co. 
were the vendors of the goods, and reserved to themselves, by the 
terms upon which they delivered them on board the ship, the prop- 
erty in those goods until payment duly made. By endorsing and de- 
positing the bills of lading with the Bank of Charleston as a security, 
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they did not divest themselves of the property in the goods which 
they had reserved, and were in a situation to claim the goods as 
against the bankrupts by their agents at Liverpool. They never had 
divested themselves of the property in the goods, nor of the posses- 
sion except by delivery to the captain. This is not the case of de- 
livery to a carrier for the purpose of his delivering them to the vendee, 
‘but a delivery for the purpose of the carrier delivering them accord- 
ing to the order of the vendor, whd-.retains more than a mere lien 
upon the goods. Neither the bankrupts nor the assignees ever had 
the property in the cotton as against the vendors, and the objection 
to their title may properly be taken under the plea of not possessed. 
It was Said, that as Menlove & Co. had funds of the bankrupts in their 
hands to some, though to a very small, extent, they were not unpaia 
vendors to the full extent; but this really makes no difference, as no 
particular portion of the cotton was bought with those funds; and 
the bulk generally being purchased by Menlove & Co. with their own 
funds or credit, they retained their property in the whole of the 
goods until payment for the whole. 

A question was made as to the admissibility of some of the evi- 
dence; but as no matter of fact was in question for the jury, and 
we are of opinion that, independently of the evidence objected to, 
there was sufficient unobjectionable evidence to warrant the direction 
of the judge, it has become immaterial to consider whether the evi- 
dence that was objected to was receivable or not. Our judgment, 
therefore, is for the defendants in error, and the judgment in the 
court below must be affirmed. 


Judgment affirmed. 


MIRABITA v. IMPERIAL OTTOMAN BANK. 


1878, 3 Ex. D. 164; S.C., 47 L.J.Q.B. 418. In the Court of Appeal. 


Appeal from the judgment of the Exchequer Division, in favour 
of the plaintiff on a special case stated by an arbitrator. The action 
was commenced before the Judicature Acts came into operation. 

The plaintiff is a merchant carrying on business at Malta and 
Constantinople. The defendants are a banking company incorpor- 
ated by a firman of the Sultan, and carrying on business at Constan- 
tinople with agencies at London and Larnaca. 

On the 26th of June, 1873, a contract was made between the plain- 
tiff and Phatsea & Pappa, a firm at Larnaca, for certain umber to 
be sold to and shipped for the plaintiff by Phatsea & Pappa at 
Larnaca. 

On the 7th of July, 1873, the plaintiff wrote to Phatsea & Pappa 
stating that he would send ships on receiving advice of the quan- 
tity of umber ready for shipment, and also that the bills of lading 
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must state that Phatsea & Pappa shipped the umber “by order and 
on account of the plaintiff.” 

On the 26th of August, 1873, Phatsea & Pappa had 600 tons of 
umber ready for delivery and shipment under the contract, and they 
chartered by order of the plaintiff and for his account a British ship, 
the Princess of Wales, then lying at Alexandria, to carry a cargo of 
such umber from Larnaca to London. The plaintiff approved of the 
charter-party. The Princess of Wales proceeded to Larnaca, where 
she took on board a cargo of 600 tons of umber. About the 9th of 
October the plaintiff sent £150 to Phatsea & Pappa for ship’s ad- 
vances, of which sum £70 was paid to the master. 

On the 9th of October the master signed four bills of lading for 
the cargo, which stated the goods to be shipped by Phatsea & Pappa, 
and to be delivered ‘‘to order or assigns.” The bills of lading were 
given to Phatsea & Pappa. 

On the 10th of October the Princess of Wales sailed from Lar- 
naca, and on the 14th of October Phatsea & Pappa informed the 
plaintiff by telegram that the vessel had left with 600 tons on the 
10th instant; that they would shortly receive bills of lading and 
draft at sixty days, and requesting them to insure the cargo. The 
plaintiff communicated with his son, F. Mirabita, trading in London 
as Mirabita Brothers, and through him effected an insurance on the 
cargo. ; 

Phatsea & Pappa drew a bill of exchange for 280 Turkish liras on 

the plaintiff, and indorsed and handed it with the bills of lading to 
Corkji, from whom they had bought the umber which formed the 
cargo. Phatsea & Pappa had paid Corkji for the umber, and they 
handed him the bill of exchange by way of accommodation, to enable 
him to obtain an advance from the defendants and in anticipation of 
future supplies of umber. 
_. Corkji discounted the bill of exchange at the Larnaca agency of 
the defendants’ bank, and with the bill of exchange handed them the 
bills of lading, saying that they were to be sent to Constantinople, 
and given up to the plaintiff on payment by him of the bill of ex- 
change at maturity. 

The Larnaca agency forwarded the bill of exchange and bills of 
lading to their bank at Constantinople, Pappa having come to Con- 
stantinople and handed to the plaintiff the charter-party and invoice 
of the cargo, which stated that the same was “shipped by order and 
on account of the plaintiff.”” The defendants’ bank at Constantinople 
presented the bill of exchange to the plaintiff for acceptance, but he 
declined to accept without receiving the bills of lading. The bill 
of exchange and the bills of lading were then returned to the Lar- 
naca agency. The plaintiff afterwards offered to the defendants’ bank 
at Constantinople to pay the bill of exchange before maturity on re- 
ceipt of the bills of lading, but in consequence of the documents hay- 
ing been returned to Larnaca this offer could not be accepted. 
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It was then arranged between the plaintiff and Pappa that a 
new bill of exchange for £254 11s. should be drawn by Phatsea & Pappa 
to the order of Corkji on Mirabita Brothers in London at two months’ 
date, which should be substituted for the former bill for 280 Turkish 
liras, and notice of the agreement was given to the defendants’ bank 
at Constantinople. 

A new bill of exchange, dated the 9th of October, 1873, was, in 
accordance with the terms so agreéd, drawn by Phatsea and Pappa 
and sent by them to Corkji, who handed it to the Larnaca agency, 
saying that it was to be sent with the bills of lading to London, 
where Mirabita Brothers would be ready to accept and pay the bill 
of exchange at maturity against delivery of bills of lading. The Lar- 
naca agency accordingly gave up the first bill of exchange, and on 
the 20th of November, 1873, forwarded the bill for £254 11s. to their 
agency in London, and ‘directed them ‘to give up the bills of lading 
on payment of the inclosed bill of exchange.” 

At the time of making the agreement with the plaintiff for the 
drawing of the bill of exchange for £254 1l1s., as already mentioned, 
it was doubtful whether the bills of lading would reach England be- 
fore the arrival of the ship. Pappa thereupon gave the plaintiff a 
letter, addressed to the master of the Princess of Wales, to be used 
in case the ship should arrive in England before the bills of lading, 
which letter purported to authorize the master, if the bills of lading 
had not come to hand, to deliver the cargo to the plaintiff. 

On the 8rd of December the Princess of Wales reached Gravesend, 
and was ordered to the Millwall Docks by F. Mirabita. 

On the same day the bill of exchange for £254 11s., together with 
the bills of lading, was delivered by post, and in the course of the 
day was left at the office of Mirabita Brothers, with the following 
note attached: “Bill of lading for Terra umber, weighing 600 tons, 
per Princess of Wales, to be given up against the payment of at- 
tached draft £254 11s., on Mirabita Brothers.’ 

F. Mirabita returned the bill of exchange to the defendants’ Lon- 
don agency, stating that he was ready to pay the bill at maturity, but 
he did not then accept it. 

On the 8th of December the defendants’ London agency gave or- 
ders to the ship’s brokers to enter cargo in the name of the bank, and 
on the 12th the cargo was entered at the Custom House in the de- 
fendants’ name; but the defendants took no other steps ‘towards 
taking possession of the cargo till after the 20th of December. 

On the 12th of December F. Mirabita called on the defendants, and 
offered to pay the bill and receive the bills of lading. The defendants’ 
manager refused to accept payment, alleging that they had taken 
possession of the cargo and thereby had made themselves liable for 
freight. They had done nothing to take possession of the cargo or 
to make them liable for freight. 

On the 18th of December F. Mirabita again offered to pay the 
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bill of exchange and to give a guarantee for the freight. After 
some further negotiation the defendants landed the cargo, and after 
heavy charges for demurrage, landing, and other expenses had been 
incurred, sold the cargo in bulk, without any authority from the 
plaintiff or F. Mirabita, for a sum which was not sufficient to pay 
the amount of the bill of exchange, freight, and expenses; the cargo 
was worth more than the amount of the bill of exchange, freight, 
and expenses, and if the plaintiff had obtained possession of it he 
would have made a profit therefrom. 

So far as it was a question for the jury, the arbitrator found as 
a fact that it was the intention of Phatsea & Pappa and of the plain- 
tiff that the property in the cargo of umber should pass to the plain- 
tiff upon its shipment on board the Princess of Wales, subject to a 
lien on the same for payment of the price; and their intention that 
the property in the cargo should be vested in the plaintiff continued 
from the time of shipment until the arrival of the ship in England. 

The court is to be at liberty to draw inferences of fact, and to 
disregard the above finding, if a jury would not have been justified 
in coming to such a conclusion from the facts above stated. The 
question was whether the plaintiff is entitled to recover damages from 
the defendants for their dealing with the cargo as above mentioned. 

Matthews, Q@.C., and Arthur Wilson, for the defendants. 

M. White, Q.C., and Archibald, for the plaintiff. 

Cur. adv. vult. 


BRAMWELL L.J. This case has been argued on the footing that 
_ the law of England or a like law is applicable, and we must so deal 
with it. We must treat as the governing bargain between the plain- 
tiff and Phatsea & Co., the one: made at the time it was arranged 
that the payment should be made by a bill at two months, and that 
_ the vendees should not be entitled to the 600 tons of umber, or bills 
of lading of them, until payment of the bill of exchange. No ques- 
tion arises as to the defendants’ rights; for it. was admitted, and 
properly admitted, that the defendants did wrong in refusing the 
amount of the bill, and selling the umber. On the other hand, there 
is no contract between the plaintiff and the defendants. So that in 
the result the case is reduced to this: When the defendants tortiously 
disposed of the umber, had the plaintiff such a property therein, or 
right thereto, as to entitle him to maintain this action? It is argued 
that he had not, and the reason given is, that as the umber was not 
specific and ascertained, and as on shipment the shippers took a 
bill of lading to order, and gave an interest in it to Corkji, who trans- 
ferred it to the defendants, no property passed; and for this a long 
series of authorities, beginning with Wait v. Baker, 2 Ex. 1, and 
ending with Ogg v. Shuter, 1 C.P.D. 47, is cited. It is almost super- 
fluous to say that by these authorities I am bound, that I pay them 
unlimited respect, and I may add i do so the more readily as I 
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think the rule they establish is a beneficial one. But what is that 
rule? It is somewhat variously expressed as being either that the 
property remains in the shipper, or that he has a jus disponendi. 
Undoubtedly he has a property or power which enables him to con- 
fer a title on a pledgee or vendee, though in breach of his contract 
with the vendor. This appears from Wait v. Baker; Gabarron v. 
. Kreeft, L.R. 10 Ex. 274; and to some extent from Ellershaw v. Mag- 
niac, 6 Ex. 570. In the first case, Parke B. expressly says that the 
vendee Baker could under the circumstances maintain an action 
against Lethbridge for having sold the barley to Wait. This prop- 
erty or power exists then; and therefore if the vendors of the umber 
had sold it to the defendants this action would not be maintainable. 
But in that case the defendants would have acquired a right, while, 
as I have said, it is admitted that no right in them can be relied on. 
I think it is not necessary to inquire whether what the shipper pos- 
sesses is a property, strictly so called, in the goods, or a jus dis: 
ponendi, because I think, whichever it is, the result must be the same, 
for the following reasons. That the vendee has an interest in the 
specific goods as soon as they are shipped is plain. By the contract, 
they are at his risk. If lost or damaged, he must bear the loss. If 
specially good, and above the average quality which the seller was 
bound to deliver, the benefit is the vendee’s. If he pays the price, and 
the vendor receives it, not having transferred the property, nor creat- 
ed any right over it in another, the property vests. It is found in this 
case that as far as intention went the property was to be in the 
plaintiff on shipment. If the plaintiff had paid, and the defendants 
had accepted the amount of the bill of exchange, it cannot be doubted 
that the property would have vested in the plaintiff. Why? Not by 
any delivery. None might have been made; the defendants might 
have wrongfully withheld the bills of lading. The property would 
have vested by virtue of the original contract of sale. It follows that 
it vested on tender of the price, and that whether the vendor’s right 
was a right of property or a jus disponendi; for whichever it was 
it was their intention that it should cease on the plaintiff’s paying 
the price, and therefore it would cease unless meanwhile some title 
had been conferred on a third person to something more than the 
price. This, though wrongful as regards the plaintiff, would have 
been valid. But no such title exists here. There is nothing in the 
authorities inconsistent with this. The only case that may be thought 
to seem so is Wait v. Baker, supra, where, though the vendee tend- 
ered the price, he was held to have acquired no property. But it is 
manifest that in that case the vendor originally took the bill of 
lading to order, and kept it in his possession, to deal with as he 
thought fit, and never intended that the property should pass until 
he handed the bill of lading to the vendee on such terms as he chose 
“to exact. Parke B. says: “There is no pretence for saying that 
Lethbridge agreed that the property should pass.” “There was noth- 
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ing that amounted to an appropriation, in the sense of that term, 
which alone would pass the property.” “There was no agreement 
between the two parties that that specific cargo should become the 
property of the defendant,’ the vendee. Here all the evidence shows 
that there was such an agreement. The arbitrator says it existed 
in fact at the time of shipment, but the subsequent conduct of both 
parties shows it. What seems decisive is this: the plaintiff must 
have a right against some one; has he any against Phatsea? Now 
Phatsea has done nothing that he had no right to do, and he has 
done everything he was bound to do, treating the altered agreement 
as governing. No action therefore would lie against him. It must 
then be the defendants who are in the wrong. I think they are, that 
the property was to pass on payment, and consequently on tender 
of payment, of the bill of exchange; that the bill of lading was 
handed to the Larnaca Bank to be delivered to the plaintiff on pay- 
ment of the bill of exchange; that therefore the plaintiff can maintain 
this action, and the judgment should be affirmed. I would add that 
I agree with the reasoning of my brother Cleasby in the court be- 
low; and I would further remark that I believe this is a question 
which would not have been open to the slightest doubt if the action 
had been brought after the coming into operation of the Judicature 
Acts. Cotton L.J. has favoured me with a perusal of his judgment, 
and I entirely agree with it. 


Corton L.J. In this case the vendors on shipping the goods, the 
subject of the contract, took a bill of lading requiring the delivery 
of the goods to be to their order, and dealt with that bill of lading 
in this way in order to secure payment of the bill of exchange which 
they then drew on the plaintiff. The bill of exchange was discounted 
with the defendants, and the bill of lading was transferred to them 
~as security for the payment of the bill of exchange; this bill of 
exchange having been refused acceptance, a second bill of exchange 
was drawn and given in lieu of the first bill, upon the terms of the 
delivery of the bill of lading to the plaintiff upon payment of the 
second bill of exchange, and in so dealing with the bill of exchange 
the vendors intended that upon payment the plaintiff, the purchaser, 
should obtain the goods, and they agreed, and, as far as they could, 
transferred to the purchaser their right to insist that on payment of 
the bill of exchange the bill of lading should be handed over. 

I mention those facts for the purpose of adding this: that the 
action was instituted before the passing of the Judicature Acts, and 
therefore it is simply to be dealt with as a legal question; and we 
cannot inquire here how far the plaintiff has the right in equity 
to insist that he occupies the same position as the vendors, and to 
insist that as against the pledgee of the bill of lading the plaintiff, 
as transferee of the right, has a good equitable title, even if he has 
not a legal title. In fact in the present case it simply turns on this 
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question, whether the property in the goods in question has, under 
the circumstances, passed to the plaintiff. 

Now I quite agree with the judgment of Bramwell L.J., but as 
several cases were cited in the argument which it was contended 
were adverse to the ground of our decision, I think it better to state 
what I consider to be the principle of those decisions, and to point 
out how far that principle is applicable to such cases as this: Under 
a contract for sale of chattels not Specific the property does not pass 
to the purchaser unlcss there is afterwards an appropriation of the 
specific chattels to pass under the contract, that is, unless both 
parties agree as to the specific chattels in which the property is to 
pass, and nothing remains to be done in order to pass it. In the 
case of such a contract the delivery by the vendor to a common Car- 
rier, or (unless the effect of the shipment is restricted by the terms 
of the bill of lading) shipment on board a ship of, or chartered for, 
the purchaser, is an appropriation sufficient to pass the property. If, 
however, the vendor, when shipping the articles which he intends to 
deliver under the contract, takes the bill of lading to his own order, 
and does so not as agent or on behalf of the purchaser, but on his own 
behalf, it is held that he thereby reserves to himself a power of dis- 
posing of the property, and that consequently there is no final ap- 
propriation, and the property does not on shipment pass to the pur- 
chasers. When the vendor on shipment takes the bill of lading to 
his own order, he has the power of absolutely disposing of the cargo, 
and may prevent the purchaser from ever asserting any right of 
property therein; and accordingly in Wait v. Baker, supra, Eller- 
shaw v. Magniac, supra, and Gabarron vy. Kreeft, supra, (in each 
of which cases the vendors had dealt with the bills of lading for 
their own benefit), the decisions were that the purchaser had no 
property in the goods, though he had offered to accept bills for or 
had paid the price. So, if the vendor deals with or claims to retain 
the bill of lading in order to secure the contract price, as when he 
sends forward the bill of lading with a bill of exchange attached, with 
directions that the bill of lading is not to be delivered to the pur- 
chaser till acceptance or payment of the bill of exchange, the appro- 
priation is not absolute, but, until acceptance of the draft, or pay- 
ment, or tender of the price, is conditional only, and until such 
acceptance, or payment, or tender, the property in the goods does 
not pass to the purchaser; and so it was decided in Turner y. Trus- 
tees of Liverpool Docks, 6 Ex. 548; 20 L.J. (Ex.) 393; Shepherd vy. 
Harrison, L.R. 4 Q.B. 196; Ogg v. Shuter, supra. But if the bill of 
lading has been dealt with only to secure the contract price, there 
is neither principle nor authority for holding that in such a case 
the goods shipped for the purpose of completing the contract do not 
on payment or tender by the purchaser of the contract price vest in 
him. When this occurs there is a performance of the condition sub- 
ject to which the appropriation was made, and everything which, ac- 
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cording to the intention of the parties, is mecessary to transfer the 
property is done; and in my opinion, under such circumstances, the 
property does on payment or tender of the price pass to the purchaser. 

Apply these principles to the present case. Pappa did not attempt 
to make use of the power of disposition which he had under the bill 
of lading for the purpose of entirely withdrawing the cargo from the 
contract. He dealt with it only for the purpose of securing payment 
of the price. It is expressly stated in the special case that Mr. 
Corkji, who acted for Pappa, discounted the said bill of exchange at 
the agency of the defendants’ bank, and with the bill of exchange 
handed them the bills of lading, saying that they were to be sent 
to Constantinople and given up to the plaintiff on payment of the 
bill of exchange at maturity. 

Under these circumstances there was an appropriation by the 
vendors of the cargo subject only to payment of the price. This was 
tendered, and as it is conceded that the defendants were wrong in 
claiming anything more, the plaintiff, the purchaser, had done or 
offered to do all that was incumbent on him to make the appropria- 
tion absolute, and the property vested in him. 


[Bretr L.J. concurred that the judgment of the Exchequer Divi- 
sion must be affirmed.] 
Judgment affirmed. 


GRAHAM v. LAIRD CO. 


1909, 20 O.L.R. 11. In the High Court of Justice for Ontario. 


Action for the price of 558 barrels of apples sold by the plaintiff 
to the defendants, and delivered by the plaintiff on board the cars 
of the Grand Trunk Railway at Belleville, Ontario, to be forwarded 
to Regina, Saskatchewan. 

The trial judge, Britton J., gave judgment in favour of the plain- 
tiff. The defendants appealed, and the appeal was heard by a divi- 
sional court composed of Boyd C., Magee and Latchford JJ. 

The judgment of the court was delivered by 


Borp C. The main question to be determined is whether the 
property in the apples was in the buyers or the seller, or, 
in other words, had the seller, the plaintiff, divested himself 
of all proprietary right in the goods? For, in the absence of 
any stipulation as to risk before completion of the sale, any loss 
or damage to the goods falls upon the owner: res perit domino. De- 
livery or actual possession of the goods is not the test: the terms 
of the contract, express or implied, have to be regarded to ascertain 
in whom the property is vested. The property may pass at once or 
at a future time or contingently on the fulfilment of some condition. 
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This case falls to be determined not on any express provision but 
by arriving at the imputed intention of the parties. 

A quantity of apples of different grades and prices specified, or- 
dered from Regina by the defendants, were placed on cars at Belle- 
ville by the seller, the plaintiff, in pursuance of one term of the con- 
tract, i.e., “f.o.b. Ontario.” They were to be carried to the North- 
West, and, according to another term of the contract, to be paid 
for ‘cash on delivery at Regina.”~ It was argued that this latter 
term did not apply to the shipment of winter apples, but only to 
early shipments of summer fruit; but, whatever the construction of 
the letters, the seller acted on this view in shipping. The goods were 
sent with contemporaneous bills of lading made out to the seller or 
his agents, the Bank of Montreal, to be held against the arrival of 
the goods. Drafts at sight were also forwarded with the bills of 
lading, to be accepted and paid by the purchasers, and upon, payment 
the bills of lading were to be handed over to the defendants. The 
invoice does not say that the goods are shipped on account of or ait 
the risk of the buyers, whereas the bills of. lading do shew that 
the goods were shipped as the property of the seller or his agents, 
the Bank of Montreal. It impresses me that the bill of lading is the 
significant document in this case, because it represents or is symbolic 
of the apples in question, and it is the best evidence of where the 
property in them is placed. The defendants, as the plaintiff admits, 
could not get the apples shipped without the bills of lading, and 
these they could not get without making payment of the draft for the 
price. 

This litigation dates from what occurred in the transit—-the ap- 
ples, as is suggested, from want of proper care as to the use of 
heated cars by the railway company, became frozen and so practically 
unmerchantable for the defendants’ purposes, and they refused to 
take them or pay for them. 

As I construe the contract in writing and the dealings of the 
parties, the shipment ‘free on board” at Belleville was not a con- 
structive delivery to the carrier for the purchasers; it was a delivery 
of possession to the railway company pursuant to the bill of lading 
and for the seller or his agents, the bank, at Regina; and no delivery 
of possession to the purchasers was contemplated till they accepted 
and paid for the apples at Regina. Till then possession and property 
were alike withheld by the seller, and in this view the property was 
to be divested from him and lodged in the purchasers first and only 
when payment was made. 

This is a case of property not to be vested till the fulfilment of 
this condition. The learned trial judge having found that the prop- 
erty vested at once upon shipment (in this giving chief emphasis to 
the “f.o.b.” part of the contract) has arrived at a conclusion which, 
I think, is opposed to the later authorities; though I concede that 
the situation is one not free from grave doubt. Upon no question in 
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commercial law has there been more divergence of judicial opinion 
than this same inquiry as to the vesting and divesting of the property 
in goods under contract of sale. I have been impressed by the observa- 
tions of Mr. Justice Cresswell on this point in a Canadian appeal. He 
says: “It is impossible to examine the decisions on this subject with- 
out being struck by the ingenuity with which sellers have contended 
that the property in goods contracted for had, or had not, become 
vested in the buyers, according as it suited their interest; and buyers, 
or their representatives, have, with equal ingenuity, endeavoured to 
shew that they had, or had not, acquired the property in that for 
which they had contracted; and the judges have not unnaturally ap- 
peared anxious to find reasons for giving a judgment which seemed 
to them most consistent with natural justice. Under such circum- 
stances, it cannot occasion much surprise if some of the numerous re- 
ported decisions have been made to depend upon very nice and subtle 
distinctions, and if some of them should not appear altogether re- 
concileable:” Gilmour y. Supple, 1858, 11 Moo. P.C. 551, at p. 566, 
quoted in Anderson v. Morice, 1875, L.R. 10 C.P. 609. 

It appears to me that when the seller selected the apples called 
for by the order and placed them in barrels on the cars “f.o.b. On 
tario,” he had to that extent appropriated the apples to the parti- 
cular contract, but he had not done so unconditionally, by reason of 
the terms of the bill of lading. By these he had retained for him- 
self and the bank the power of disposal or control till payment at 
Regina. 

My justification for disagreeing with the judgment in appeal is 
founded on the law as expressed by Cotton L.J. in Mirabita v. Im- 
perial Ottoman Bank, 1878, 3 Ex. D. 164, 172, which I cite: “If.... 
the vendor, when shipping the articles which he intends to deliver 
under the contract, takes the bill of lading to his own order, and 
does so not as agent or on behalf of the purchaser, but on his own 
behalf, it is held that he thereby reserves to himself a power of dis- 
posing of the property, and that consequently there is no final appro- 
priation, and the property does not on shipment pass to the vur- 
chasers .... If the vendor deals with or claims to retain the bill 
of lading, in order to secure the contract price, as when he sends 
forward the bill of lading with a bill of exchange attached, with di- 
rections that the bill of lading is not to be delivered to the purchaser 
till acceptance or payment of the bill of exchange, the appropriation 
is not absolute, but, until acceptance of the draft, or payment, or 
tender of the price, is conditional only, and until such acceptance, 
etc., the property in the goods does not pass to the purchaser.” 

The learned Judge has founded his judgment on Browne v. Hare, 
1858, 3 H. & N. 484, and 4 H. & N. 822; but the facts there are un- 
like this case upon the cardinal point of difference. In Browne vy. 
Hare the goods were shipped f.o.b., and a bill of lading was issued 
by which the goods were deliverable to the shipper’s order, and this 
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the shipper indorsed specially to the defendant (the purchaser). The 
shipper forwarded invoice, bill of lading, and bill of exchange drawn 
on the defendants, to the banker at the point of destination, for the 
purpose of collection. By the terms of the bill of lading the prop- 
erty was transferred to the purchaser, though it was not put in his 
possession, and it was to be handed over on payment. The invoice 
sent set forth that the goods were shipped on account of the pur- 
chaser (a note absent in the present case). The argument for the 
plaintiff brings out the very point of distinction between that and 
this case. He argued that the delivery was completed on the ship- 
ment of the oil and special indorsement of the bill of lading to the 
purchasers, and that so the property absolutely vested in the latter. 
.... The plaintiffs never intended to preserve their right to it until 
the bill of exchange was accepted; for if so, they would have trans- 
mitted to their agent the bill of lading indorsed in blank, to be de- 
livered only in case of the acceptance taking place .... The special 
indorsement to the defendants was with the intention to vest the 
property in them .... In the case of a blank indorsement, there 
must be a delivery to the-party as indorsee, in order to constitute 
an indorsement to him.... but a special indorsement operates to 
pass the property to the indorsee: 3 H. & N. pp. 489, 490. 

These extracts from the argument shew the two sides of the neat 
question which divides the authorities. Browne v. Hare was on one 
side; the manner of dealing with the bill of lading in this case is on 
the other. 

A curious illustration of the operation of Browne v. Hare is 
afforded by Ogg v. Shuter, 1875, as reported L.R. 10 C.P. 159, and 
S.C., 1875, 1 C.P.D. 47. The four judges below held that the property 
passed by the intention manifested, relying on Brown v. Hare. But 
in appeal it was held by a strong court that the fact of the bill of 
lading being indorsed to the vendor’s agent differed the case from 
one where the indorsement was to the purchaser, and Lord Cairns 
said: ‘‘Where the shipper takes and keeps in his own or his agent’s 
hands a bill of lading in this form to protect himself .... such a 
hold retained under the bill of lading is not merely a right to retain 
possession till those conditions are fulfilled but involves in it a power 
to dispose of the goods:” p. 50. And the same Judge pointed out 
in Shepherd v. Harrison, 1871, L.R. 5 H.L. 116, 1381, that, even where 
the invoice expressly stated that the goods were shipped on account 
of and at the risk of the consignee, that was not conclusive, but 
might be overruled by the fact that the jus disponendi was reserved 
to the shipper through the medium of the bill of lading. 

The importance of the frame of the bill of lading is brought out 
by the comment of Cotton L.J. in Cahn v. Pockett’s Bristol Channel 
Steam Packet Co., [1899] 1 Q.B. 6438, 662, upon the point decided in 
Shepherd v. Harrison; he says: “The whole point was whether the 
true owner had shewn that he intended to reserve to himself the jus 
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disponendi in the goods so as to negative the inference that the 
property in them had passed to the person to whom the bill of lading 
indorsed in blank had been handed by the owner’s agent together with 
a bill of exchange for the price for acceptance. The handing over of 
the bill of lading under such conditions did clearly not rebut the con- 
¢clusive evidence from the transaction itself that the seller intended 
to preserve his jus disponendi until the acceptance of the bill of ex- 
change, and that therefore no property in the goods passed to the 
plaintiff by the delivery of the bill of lading.” 

Some details of comparative minor importance may be referred 
to. As to the terms of the written contract, I think that the ship- 
ments cannot be divided into earlier and later apples, and these re- 
garded as being handled under different contracts. The earlier let- 
ters are connected with the later by the intimation in the letter of 
the llth August ‘‘that we will require other varieties at a later date.” 
And, as I have said, the whole course of dealing was of the same 
character from the first. 

The defendants’ letter of the 15th October, as to not caring to 
take chances on having any frozen apples, is cited as shewing that 
the risk was taken by the defendants. This sentence should not be 
overweighted; it may have another import; they give warning or ad- 
vice as to protecting the apples lest they may lose their trade by 
having no good apples. Whatever admission can be extracted from 
this, it is more than outweighed, in my opinion, by what is said in 
the plaintiff’s letter of the 15th of December: “It is true the title 
was in us till paid, but to all practical purposes they were your 
goods—you want us to take all risk of transit,” etc. The plaintiff 
hits the precise point and admits that the title was to be in him 
till paid. That is, the property was still his during the transit, and 
on him consequently the misfortune of the loss falls. 

» The action should be dismissed with costs. 


VIPOND v. SISCO. 


1913, 29 O.L.R. 200, 14 D.L.R. 129. In the Supreme Court of Ontario. 


Appeal by the defendant from the judgment of the Judge of the 
County Court of the United Counties of Stormont, Dundas and Glen- 


Zarry. 


RippELL J. The plaintiff, a wholesale merchant in Montreal, re- 
ceived through his traveller, from the defendant, a merchant in Port 
Arthur, an order for certain goods f.o.b. at. Montreal, against a sight 
draft. The goods were selected from stock and loaded on a steam- 
ship at Montreal; the bill of lading, being taken in the name of the 
seller, was by him endorsed in blank and sent to a bank at Port 
Arthur with draft attached and with instructions to deliver the bill 


180 Vipond vy. Sisco. [CHAP. II. 


of lading to the defendant upon payment of the draft. When the 
shipment arrived at Port Arthur, the defendant found by examination 
that part of the goods, a case of cheese, was missing. He for that 
reason refused to pay the draft, and accordingly was not given the 
bill of lading. Some correspondence took place between the parties, 
the plaintiff urging the defendant to pay the draft and make his claim 
for the missing goods, the defendant declining to pay until the cheese 
was forthcoming, although he expressed his willingness to pay as 
soon as the shipmert was complete. The bill of lading was returned 
with the unaccepted draft to the plaintiff, who brought his action 
in the County Court of the United Counties of Stormont, Dundas and 
Glengarry. 

At the trial, the County Court Judge held that but for the Statute 
of Frauds the plaintiff had made out a case for judgment for $154.17 
“for damages for non-acceptance of the goods’—but thought that the 
statute was an absolute bar. He dismissed the action, but directed 
that the plaintiff should have all his costs. 


The learned County Court Judge gave leave to appeal from this 
disposition of the costs; and the defendant now appeals. 

AS ae Che The law as to shipment f.o.b. is thoroughly settled, and 
may be stated in a few propositions. 

If, upon an order for undetermined goods to be shipped f.o.b., 
the seller delivers to the designated common carrier, goods which 
answer the order, without more, the property passes forthwith to 
the purchaser—and this is the case also if a bill of lading is taken, 
and taken in the name of the purchaser. If, however, the bill of 
lading is taken in the name of the seller, prima facie he retains the 
disposing power over and property in the goods. He may, indeed, 
endorse it over to the purchaser forthwith, and send it forward for 
delivery to the purchaser; in that case the taking of the bill of lad- 
ing to his own order is a mere form, and the transaction is equiva- 
lent to taking the. bill of lading in the name of the purchaser. The 
seller may endorse in blank and send forward to his agent, bank, 
etc., for delivery to the purchaser upon payment for the goods, ac- 
ceptance of a draft, or performance of some other condition—in that 
case, the goods remain in the control and are the property of the 
seller, at least until the condition is fulfilled or the purchaser offers 
to fulfil it and demands the bill of lading; Benjamin on Sale, 5th 
ed., pp. 398, 388; Wait v. Baker, 1848, 2 Ex. 1; Van Casteel v. Booker, 
1848, 2 Ex. 691; Turner v. Liverpool Docks Trustees, 1851, 6 Ex. 543; 
Browne v. Hare, 3 H. & N. 484, 4 H. & N. 822; Stock v. Inglis, 12 
Q.B.D. 564, 573; Cowas-jee v. Thompson, 5 Moo. P.C. 165; Ogg v. 
Shuter, 1875, L.R. 10 C.P. 159, 1 C.P.D. 47; Mirabita v. Imperial 
Ottoman Bank, 1878, 3 Ex. D. 164 (C.A.); Scott v. Melady, 27 A.R. 
193; Graham v. Laird Co., 20 O.L.R. 11. In the case last-named the 
authorities are carefully and accurately discussed by the Chancellor. 
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Under the facts of this case, I think there can be no question that 
the property did not pass to the defendant at any time. The action 
of the plaintiff, if any, must be for refusal to accept goods—and here 
his difficulty is twofold. He did not and could not tender the whole 
of the goods ordered, and the defendant was perfectly justified in 
declining to accept a draft for the whole order, when part of it was 
not forthcoming. The other difficulty is, that there is no evidence 
of damage. 

The result, in my opinion, is, that the learned County Court 
Judge was in error in holding that but for the Statute of Frauds 
the case was made out. If the plea of the statute had not been 
raised at all, the defendant would have been entitled to a dismissal 
ofthe action=... 2..>. 

If the conclusion of the learned judge was correct, and the only 
defence the statute, I should not have been disposed to allow an 
appeal had the judgment gone without costs. Here, however, the 
disposition of costs is wholly wrong; the defendant has a perfect 
defence on the merits; and I can find no reason why he should not 
have his costs. In my opinion, the judgment dismissing the action 
should stand, but the plaintiff should pay the costs of the County 
Court and in this Court.... 


[Sutherland and Leitch JJ. concurred. Clute J. agreed in the 


result. | 
Appeal allowed. 


[As to the reservation of the right of disposal, see also Snee vy. 
Prescott, 1743, 1 Atk. 245; Shepherd v. Harrison, 1871, L.R. 5 H.L. 
116, 23 R.C. 349; Ogg v. Shuter, 1875, 1 C.P.D. 47, 4 R.C. 746; Corby 
yv. Williams, 1881, 7 Can. S.C.R. 470; Standard Trust Co. v. Karst, 1914, 
7 Sask. L.R. 290, 20 D.L.R. 10, 7 W.W.R. 762; Pritchett v. Currie, 
[1916] 2 Ch. 515; The Parchim, [1918] A.C. 157; Benjamin on Sale, 
6th ed. 1920, pp. 419-450; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 
632-680. As to the passing of the property and the risk under a cif. 
contract, see especially the judgment of Kennedy L.J. in Biddell v. 
Clemens Horst Co., 1911, in chapter V, §2, infra, and an article hy 
H. Goitein in 43 Law Quarterly Review 81 (January, 1927).] 


{In the case of goods perishing or deteriorating after the making 
of a contract of sale, it is provided in the United States by the Uni 
form Sales Act, as follows: 

“8. (1) Where there is a contract to sell specified goods, and 
subsequently, but before the risk passes to the buyer, without any 
fault on the part of the seller or the buyer, the goods wholly perish, 
the contract is thereby avoided. 

(2) Where there is a contract to sell specific goods, and subse- 
quently, but before the risk passes to the buyer, without any fault 
of the seller or the buyer, part of the goods perish or the whole or 
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a material part of the goods so deteriorate in quality as to be sub- 
stantially changed in character, the buyer may at his option treat 
the contract (a) as avoided, or (b) as binding the seller to transfer 
the property in all of the existing goods or in so much thereof as 
have not deteriorated, and as binding the buyer to pay the full 
agreed price if the contract was indivisible, or to pay the agreed 
price for so much of the goods as the seller, by the buyer’s option, 
is bound to transfer if the contr&ct was divisible.” 

“22. Unless otherwise agreed, the goods remain at the seller’s: 
risk until the property therein is transferred to the buyer, but when 
the property therein is transferred to the buyer, the goods are at 
the buyer’s risk whether delivery has been made or not, except that 
(a) where delivery of the goods has been made to the buyer, or to 
a bailee for the buyer, in pursuance of the contract, and the prop- 
erty in the goods has been retained by the seller merely to secure 
performance by the buyer of his obligations under the contract, the 
goods are at the buyer’s risk from the time of such delivery; (b) 
where delivery has been delayed through the fault of either buyer or 
seller the goods are at the risk of the party in fault as regards any 
loss which might not have occurred but for such fault.” 

See Williston on Sales, 2nd ed. 1924, vol. 1, pp. 303-307, 692-713. 
See also chapter I, §2(b), supra, as to the perishing or deterioration 
of goods prior to the making of the contract.] 


CHAPTER III. 
WHO CAN GIVE A GOOD TITLE TO GOODS. 


‘ 
§1. Transfer of future goods at law and in equity. 


LUNN v. THORNTON. 


Ao eC Bolo n oleh olgsOS UR Rawal sao Cry b4o07J.C.P. 6d. In 
the Common Pleas. 


Trover, for bread, flour, household furniture, ete. The defendant 
pleaded, as to all except the bread and flour, first, not guilty, sec 
ondly, not possessed, and thirdly, leave and license; and, as to the 
excepted articles, fourthly, payment into court of 5s. 

The cause was tried before Patteson J. at the last spring assizes 
for the county of Bucks. 

Under the direction of the learned judge, the jury found for the 
plaintiff on the first and third issues, and for the defendant on the 
second and fourth; leave being reserved to the plaintiff to move to 
enter a verdict on the second issue, with £5 damages, the estimated 
value of the goods seized that were not in his possession at the time 
of the execution of the bill of sale, in the event of the court being 
of opinion that the bill of sale did not justify the seizure of those 
goods. 

Byles, Serjt., accordingly obtained a rule nisi. 

Channell, Serjt., (with whom was Gunning) showed cause. 

Byles, Serjt., (with whom was Power) in support of the rule. 

Cur. adv. vult. 

The judgment of the court (Tindal C.J., Coltman, Maule and 

Erle JJ.) was delivered by 


TinDAL C.J. This was an action of trover and conversion, to 
which the defendant, amongst other pleas, pleaded, that, except as 
to certain goods specified in the plea, the plaintiff was not possessed 
as of his own property; upon which plea issue was joined; and the 
only question at the trial was, whether certain goods, not included 
amongst those excepted in the plea, were, at the time of the conver- 
sion, the property of the plaintiff. 

It appeared at the trial that the plaintiff did, by a deed-poll, dated 
the 4th of August, 1843, in consideration of a sum of money lent 
and advanced to him by the defendant, “bargain, sell, and deliver un- 
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to the defendant, all and singular his goods, household furniture, 
plate, linen, china, stock and implements in trade, and other effects 
whatsoever, then remaining and being, or which should at any time 
thereafter remain and be, in, upon, or about his dwelling-house at 
Stoney-Stratford aforesaid, and also all other his effects elsewhere.” 
The goods in dispute were not goods “remaining and being on ths 
premises” at the time of the execution of the deed of bargain and 
sale, but were goods which had become the property of the plaintiff, 
and had also been brought upon the premises, subsequently to the 
execution of that instrument, and were remaining thereon at the 
time of the seizure under the bill of sale. 

Under these circumstances, it was contended by the defendant’s 
counsel, that the bill of sale covered these goods, as being goods re- 
maining and being in or upon the dwelling-house at the time of the 
seizure: and the question is, whether the property in these goods 
passed under this bill of sale. It is not a question whether a deed 
might not have been so framed as to have given the defendant a 
power of seizing the future personal goods of the plaintiff, as they 
should be acquired by him, and brought on the premises, in satisfac- 
tion of the debt; but the question before us arises on a plea which 
puts in issue the property in the goods, and nothing else; and it 
amounts to this, whether, by law, a deed of bargain and sale of goods 
can pass the property in goods which are not in existence, or at all 
events which are not belonging to the grantor, at the time of execut- 
ing the deed. 

On the part of the plaintiff, the authorities were strong to show 
that no personal property could pass by grant, other than that which 
belonged to the grantor at the time of the execution of the deed. 
Perkins, tit. Grants, §65, says, “It is a common learning in the law, 
that a man cannot grant or charge that which he hath not.” So, 
in Hobart’s Reports, page 132, it is laid down, that “a man cannot 
grant all the wool that shall grow upon his sheep that he shall buy 
hereafter; for, there he hath it neither actually nor potentially”— 
a distinction which seems to be adopted by Perkins, tit. Grants, §90, 
“that, if a man grants unto me all the wool of his sheep for seven 
years, the grant is good.” By which is evidently intended, the wool 
of sheep which the grantor at that time has. And, still further, the 
plaintiff relied on the authority of Bacon’s Maxims, Reg. 14: “Licet 
dispositio de interesse futuro sit inutilis, tamen potest fieri declaratio 
precedens, que sortiatur effectum, interveniente novo actu.” Upon 
which it is to be observed, that Lord Bacon takes the first branch of 
the maxim, namely, that a disposition of after-acquired property is 
altogether inoperative, as a proposition of law that is to be consid- 
ered as beyond dispute; and only labours to establish the second 
branch of the maxim, namely, that such disposition may be econsid- 
ered as a declaration precedent, which derives its effect from some 
new act of the party after the property is acquired; for, he says, 
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“The law doth not allow of grants, except there be a foundation of 
interest in the grantor; for, the law will not accept of grants of 
titles, or of things in action, which are imperfect interests; much 
less will it allow a- man to grant or encumber that which is no in- 
terest at all, but merely future.” 


The principal contention on the part of the defendant was, that 
the facts of this case brought it within the exception in Lord Ba- 
con’s rule; that the bringing of these goods on the premises of the 
plaintiff, where they were seized, at a time subsequent to the execu- 
tion of the bill of sale, was the new act done by the plaintiff which 
gave the declaration contained in the previous bill of sale its effect. 
But to this it appears to us to be an answer, that the evidence at 
the trial is altogether silent upon the circumstances which accom- 
panied the bringing of the goods on the premises; so that it is im- 
possible to say whether it was the act of the plaintiff or not. And, 
further, the new act which Bacon relies upon, appears, in all the 
instances which he puts, to be an act done by the grantor for the 
avowed object and with the view of carrying the former grant or 
disposition into effect. Lord Bacon’s language is, “there must be _ 
some new act or conveyance, to give life and vigour to the declaration 
precedent;” which evidently imports more than the simple acquisi- 
tion of the property at a subsequent time, which, if sufficient, would 
render the rule in itself altogether inoperative; but points at some 
new act to be done by the grantor in furtherance of the original dis- 
position. Thus, the instance put, that, if there be a feoffment by a 
disseisee, and a letter of attorney to enter and make livery of seisin,” 
and afterwards livery of seisin is made accordingly, this is a good 
feoffment, and yet he had no other thing than a right at the time 
of the delivery of the charter; ‘‘because,” as Lord Bacon says, “a 
deed of feoffment is but a matter of declaration and evidence, and 
there is a new act, which is the livery subsequent; therefore it is 
good in law.” So, if I covenant to purchase land, and to levy a fine 
to certain uses expressed in the indenture; this indenture to lead 
the uses, being but matter of declaration and countermandable at my 
pleasure, will suffice, though the land be purchased after; because 
there is a new act to be done, namely, the fine (Bacon’s Maxims, Re- 
gula 14). The same observation arises as to the instance put (Ibid) 
of an authority given to J. S. to demise for years lands whereof I 
shall be afterwards seized, and I purchase lands, and J. S. my 
attorney doth afterwards demise them; this is a good demise, be- 
cause the demise by my attorney is a new act, and all one with a 
demise by myself. 


We think therefore, this case is not brought within the exception 
to the fourteenth rule or maxim; there being no new act done by 
the grantor, indicating his intention that these goods should pags 
under the former bill of sale; but that the case falls under the 
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general rule, and that no property in the goods passed to the de- 

fendant. 
We therefore think the verdict upon the issue joined on the second 
plea, which denies property in the plaintiff, must be entered for him. 
Rule absolute. 


[As to the transfer of future goods at law, see also Grantham v. 
Hawley, 1616, Hob. 132 (referred. to in the foregoing judgment) ; 
Petch v. Tutin, 1846. 15 M. & W. 110. As to the transfer of future 
goods in equity, see Holroyd y. Marshall, 1862, 10 H.L.C. 191, 10 R.C. 
426; Tailby v. Official Receiver, 1888, 18 App. Cas. 523, 10 R.C. 445; In 
re Wait, [1927] 1 Ch. 606. See also Jacobsen v. International Har- 
vester Co., 1915, 11 Alta. L.R.» 122, 28 D.L.R. 582, 10 W.W.R.. 955; an 
article by Joseph Donovan in| 37 Can. L.T. 438 (June, 1917); and 
notes on the Sale of Goods Act by the Hon. Benjamin Russell in 
2 Can. Bar Review 537 (November, 1924); Benjamin on Sale, 6th 
ed. 1920, pp. 147-160; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 
249-258, 265-276.] 


JOSEPH v. LYONS. 


1884, 15 Q.B.D. 280; S.C., 54 L.J.Q.B. 1. In the Court of Appeal. 


Appeal by the defendant from a judgment of Huddleston B. in 
favour of the plaintiff. 


Brett M.R. The plaintiff has brought an action against a pawn- 
broker to recover jewellery: the action may be considered to be either 
in trover or detinue. The plaintiff's interest is under a bill of sale, 
of which the grantor was one Frederic Manning. The jewellery was 
pledged by Manning with the defendant; but the pledging was done 
in the ordinary course of the defendant’s business. The claim is 
made by the plaintiff under the bill of sale against the defendant, 
who refuses to deliver up the jewellery unless a sum of £70 advanced 
by him to Manning is paid. There is therefore sufficient evidence 
of a conversion, if the plaintiff can on other grounds maintain the 
action. The business was Manning’s and the jewellery pledged was 
part of his stock-in-trade. The bill of sale passed to the plaintiff 
the property in’ the goods which were then on Manning’s premises, 
but it did not pass the business: the plaintiff left the goods to be 
dealt with by Manning in the ordinary course of his business. The 
bill of sale assumed to assign the after-acquired property, namely, 
that which was not part of his stock-in-trade at the time when it 
was executed; the after-acquired property necessarily became his 
for the first time after the bill of sale was executed. It has been 
argued for the plaintiff that goods purchased or acquired by Manning 
subsequently to the bill of sale became the plaintiff’s, so soon as 
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they came on the premises of Manning: for the defendant it has been 
contended that they never became the plaintiff’s. It has been argued 
for the plaintiff that the bill of sale must be construed like a contract 
as to future goods, the property in which passes to the vendee so 
soon as they are appropriated to his use. The law has been clearly 
ascertained, and is binding upon us, and it has been held for many 
years in a long series of decisions that an assignment of after-acquired 
goods does not pass the property in them when they come upon the 
premises; and in equity it has been held that only an interest and 
not the property in the goods passed. The reason was perhaps that 
the deed assumed to pass the property at the time when it was 
executed, although this in point of fact could not be done; and 
in equity it is clear that only an interest was created by the assign- 
ment. But the parties to deeds of this nature have gone on using a 
form of instrument which has received a judicial construction: they 
have gone on using it with a notification that it will not pass the 
_property. Is it reasonable to suppose that there was a contract at 
law that the goods should belong to the grantee? I think not: that 
is the interpretation of the deed at law. In equity, no doubt, a dif- 
ferent construction was given to the deed; it was considered a con- 
tract in equity that when the goods come into possession they should 
belong to the grantee. Notwithstanding the argument urged by the 
plaintiff’s counsel, I think that the language of Jessel M.R. in Collyer 
y. Isaacs, 19 Ch. D. 342, at p. 351, is plain enough: we are not allowed 
to read his judgment so as to make it ungrammatical. The property 
could not be assigned at law; it could be assigned only in equity: 
it is plain that Jessel M.R. considered the whole transaction as 
governed only by equitable principles, and therefore that he was al- 
luding only to an assignment of an equitable interest. Where, then, 
was the legal interest in the jewellery? It is plain that it was in 
; Manning; and he pledged the jewellery with the defendant. He 
thereby transferred to the defendant a legal and not merely an 
equitable right: the plaintiff has only an equitable interest, and the 
defendant has a legal interest. The plaintiff cannot maintain a 
legal remedy like conversion or detinue. 

Two other points urged before us may be briefly disposed of. It is 
said that Manning was an agent within the Factors Acts: the answer 
is that the Factors Acts relates to one who sells for a principal: that 
is not the case here: Manning was to sell on his own account, but 
for the purpose of paying off his debt to the plaintiff. The other 
point was that the plaintiff had wilfully shut his eyes to the proceed- 
ings of Manning, but he made no representation to the defendant, 
who cannot in this respect complain of the plaintiff's conduct. The 
plaintiff fails before us, because the defendant has the superior right 
at law. We must differ from Huddleston B.; probably before him 
the case was not argued as it has been before us. 
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Corton L.J. The plaintiff sues for goods which, he alleges, have 
been converted or detained from him by the defendant. The bill of 
sale to the plaintiff purports to assign the after-acquired stock-in- 
trade. The first question is whether the plaintiff has acquired any 
property in that stock-in-trade. In Holroyd v. Marshall, 10 H.L.C. 
191, it was held, with some doubt on the part of some of the law 
lords, that when future-acquired property is assigned, pursuant to 
a contract capable of specific performance, that property, when it 
has been sufficiently ear-marked and identified, may pass to the 
assignee and become his property; it may be that there was not a 
valid assignment at law, but where there was a valuable consideration, 
the assignment might be valid in equity. The law stood in this 
position before the Supreme Court of Judicature Acts, 1873, 1875. 
It has been argued before us that the difference between legal and 
equitable interests has been swept away by those statutes. But it 
was not intended by the legislature, and it has not been said, that legal 
and equitable rights should be treated as identical, but that the Courts 
should administer both legal and equitable principles. I think that 
the clause enacting that the rules of equity shall prevail (Supreme 
Court of Judicature Act, 1873, s. 25, sub-s. 11) shews that it was not 
intended to sweep away altogether the principles of the common law. 
And it was not intended that a conveyance void at common law 
should, after the passing of those statutes, become valid as a convey- 
ance at common law. I repeat what I said in Clements v. Matthews, 
11 _Q.B.D. 808, at p. 814. I think that this bill of sale, although it 
was a deed, gave no legal title. Then reliance was placed upon a 
contract that the after-acquired property should belong to the plaintiff: 
it was the rule at common law that the property in future-acquired 
goods should not pass, except, perhaps, where there was a contract 
that the property in them should pass: that rule still remains in 
force; and it follows that the legal title remains as it stood at law; 
only an interest in equity passed to the plaintiff. Then the defendant 
had the legal title: he had no notice of the equitable title existing 
in the plaintiff: at least nothing has been proved shewing that he 
had notice: here the defendant was a pawnbroker, and he was not 
bound to search the register of bills of sale: he was not bound to in- 
quire as to goods pledged with him in the course of his business. Of 
course, if he had been informed of the existence of the bill of gale, 
he would have been bound to search the register in order to inform 
himself of its contents; but I think that the doctrine as to constructive 
notice has gone too far, and I shall not extend it. The appeal is 
successful, and must be allowed. 

Huddleston B. appears to have relied upon the decision of Lopes 
J. in Lazarus v. Andrade, 5 C.P.D. 318: I think that the decision in 
that case was right; but I cannot agree with what I gather to have 
been the view of the learned judge as to the effect of the Supreme 
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Court of Judicature Acts, 1873, 1875. I do not think that they have 
abolished the distinction between legal and equitable principles. 


Linvirey L.J. I also think that the defendant is entitled to recover 
in the present action. The plaintiff claims the goods: in order to 
entitle himself to succeed, either he must have a legal title, or if he 
had only an equitable title he must show that the defendant had 
notice of that title. The clauses of the deed, and the mode in which 
it is framed, shew that the plaintiff knew that it would not pass 
the property in the after-acquired goods: that is plain upon the face 
of the deed. Reliance was placed upon the provisions of the Supreme 
Court of Judicature Acts, 18738, 1875, and it was contended that the 
effect of them was to abolish the distinction between law and equity. 
Certainly that is not the effect of those statutes: otherwise they 
would abolish the distinction between trustee and cestui que trust. 
In the present case, the defendant has the legal title, and he has not 
had either express or even constructive notice of the plaintiff’s equit- 
able title. It seems to me that the modern doctrine as to constructive 
notice has been pushed too far, and I do not feel inclined to extend 
it. This appeal must be allowed. 

Judgment for the defendant. 


[See also Horsfall v. Boisseau, 1894, in the present chapter, §5, 
infra; Whynot v. McGinty, 1912, 7 D.L.R. 618, 12 E.L.R. 116.] 


§2. Ostensible ownership or agency; estoppel; transfer of documents 
of title; the Factors Acts. 


PATTERSON v. TASH. 
1743, 2 Stra. 1178, 93 E.R. 1110. In the King’s Bench. 
It was held by C. J. Lee, that though a factor has power to sell, 
and thereby bind his principal, yet he cannot bind or affect the 
property of the goods by pledging them as a security for his own 


debt, though there is the formality of a bill of parcels and a receipt. 


And the jury found accordingly. 


PICKERING v. BUSK. 


1812, 15 East 38, 104 E.R. 758, 13 R.R. 364. In the King’s Bench. 


Trover for hemp. At the trial before Lord Ellenborough C.J. at 
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the sittings after Trinity Term in London, it appeared that Swallow, 
a broker in London, engaged in the hemp trade, had purchased for 
the plaintiff, a merchant at Hull, a parcel of hemp then lying at 
Symonds’ wharf in Southwark. The hemp was delivered to Swallow, 
at the desire of the plaintiff, by a transfer in the books of the 
wharfinger from the name of the seller to that of Swallow. Shortly 
afterwards Swallow purchased for the plaintiff another parcel of 
hemp, lying at Brown’s quay, Wapping, which latter parcel was trans- 
ferred into the names of Pickering (the plaintiff), or Swallow. Both 
these parcels of hemp were duly paid for by the plaintiff. Swallow, 
however, whilst the hemp remained thus in his name, having con- 
tracted with Hayward & Co., as the broker of Blackburn & Co., for 
the sale of hemp, and having none of his own to deliver, transferred 
into the names of Hayward & Co., the above parcels in satisfaction 
of that contract, for which they paid him the value. Hayward & Co. 
shortly after became bankrupts; and the plaintiff, discovering these 
circumstances, demanded the hemp of the defendants their assignees, 
and upon their refusal to deliver it the present action was brought. 
His Lordship was of opinion upon this evidence, that the transfer 
of the hemp, by direction of the. plaintiff, into Swallow’s name, 
authorized him to deal with it as owner, with respect to third persons; 
and that the plaintiff, who had thus enabled him to assume the 
appearance of ownership to the world, must abide the consequence 
of his own act. A verdict was thereupon found for the defendants, 
with liberty to the plaintiff to move to set it aside. 

The Attorney-General subsequently obtained a rule for a new trial. 

Garrow, Topping and Taddy, now showed cause. 

The Attorney-General, Park, and Abbott, contra. 


Lorp ELLENBoRouUGH C.J. It cannot fairly be questioned in this case 
but that Swallow had an implied authority to sell. Strangers can 
only look to the acts of the parties, and to the external indicia of 
property, and not to the private communications which may pass be- 
tween a principal and his broker: and if a person authorize another 
to assume the apparent right of disposing of property in the ordinary 
course of trade, it must be presumed that the apparent authority is 
the real authority. I cannot subscribe to the doctrine, that a broker’s 
engagements are necessarily and in all cases limited to his actual 
authority, the reality of which is afterwards to be tried by the fact. 
It is clear that he may bind his principal within the limits of the 
authority with which he has been apparently clothed by the principal 
in respect of the subject-matter; and there. would be no safety in 
mercantile transactions if he could not. If the principal send his 
commodity to a place, where it is the ordinary business of the person 
to whom it is confided to sell, it must be intended that the commodity 
was sent thither for the purpose of sale. If the owner of a horse 
send it to a repository of sale, can it be implied that he sent it 
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thither for any other purpose than that of sale? Or if one send 
goods to an auction-room, can it be supposed that he sent them 
thither merely for safe custody? Where the commodity is sent in such 
a way and to such a place as to exhibit an apparent purpose of 
Sale, the principal will be bound, and the purchaser safe. The case 
of a factor not being able to pledge the goods of his principal confided 
to him for sale, though clothed with an apparent ownership, has been 
pressed upon us in the argument, and considerably distressed our 
decision. The court, however, will decide that question when it 
arises, consistently with the principle on which the present decision 
is founded. It was a hard doctrine when the pawnee was told that 
the pledger of the goods had no authority to pledge them, being a 
mere factor for sale; and yet since the case of Paterson v. Tash, that 
doctrine has never been overturned. I remember Mr. Wallace 
arguing in Campbell v. Wright, 4 Burr. 2046, that the bills of lading 
ought to designate the consignee as factor, otherwise it was but 
just that the consignors should abide by the consequence of having 
misled the pawnees. The present case, however, is not the case of 
a pawn, but that of a sale by a broker having the possession for the 
purpose of sale. The sale was made by a person who had all the 
indicia of property: the hemp could only have been transferred into 
his name for the purpose of sale; and the party who has so transferred 
it cannot now rescind the contract. If the plaintiff had intended 
to retain the dominion over the hemp, he should have placed it in the 
wharfinger’s books in his own name. 


Grose J. The question, whether the plaintiff is bound by the act 
of Swallow, depends upon the authority which Swallow had. This 
being a mercantile transaction, the jury were most competent to 
decide it; and if I had entertained any doubt, I should have referred 
the question to them for their determination: but I am perfectly 
satisfied: I think Swallow had a power to sell. 


Le Bianc J. The law is clearly laid down, that the mere possession 
of personal property does not convey a title to dispose of it; and, 
which is equally clear, that the possession of a factor or broker does 
not authorize him to pledge. But this is a case of sale. The question 
then is whether Swallow had an authority to sell. To decide this, 
let us look at the situation of the parties. Swallow was a general 
seller of hemp: the hemp in question was left in the custody of the 
wharfingers, part in the name of Swallow, and part in the name of 
the plaintiff or Swallow, which is the same thing. Now for what 
purpose could the plaintiff leave it in the name of Swallow, but that 
Swallow might dispose of it in his ordinary business as broker: if so, 
the broker having sold the hemp, the principal is bound. This is dis- 
tinguishable from all cases where goods are left in the custody of 
persons whose proper business it is not to sell. 
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Baytrey J. It may be admitted that the plaintiff did not give 
Swallow any express authority to sell; but an implied authority may 
be given: and if a person put goods into the custody of another, 
whose common business it is to sell, without limiting his authority, 
he thereby confers an implied authority upon him to sell them. 
Swallow was in the habit of buying and selling hemp for others, 
concealing their names. And now the plaintiff claims a liberty to 
rescind the contract, because no-.express authority was given to 
Swallow to sell. But is it competent to him so to do? If the servant 
of @ horse-dealer with express directions not to warrant, do warrant, 
the master is bound; because the servant, having a general authority 
to sell, is in a condition to warrant, and the master has not notified 
to the world that the general authority is circumscribed. This case 
does not proceed on the ground of a sale in market overt, but it 
proceeds on the principle, that the plaintiff having given Swallow 
an authority to sell, he is not at liberty afterwards, when there has 
been a sale, to deny the authority. 

Rule discharged. 


COLE AND ANOTHER v. NORTH WESTERN BANK. 


1876; sR 1.0, (CP. 3545) SCs, 44 J) (OC. Ps_ 233 Ine thes Excheqrer 
Chamber. 


BLACKBURN J. This is a special case on which the Court of Common 
Pleas gave judgment for the plaintiffs for the sum of £6,661 ls. 7d. 
The defendants brought error on that judgment, and the case was 
argued in the Exchequer Chamber on the 4th and 5th of February 
last, by Mr. Benjamin for the defendants (the plaintiffs in error) and 
Mr. Herschell for the plaintiffs (the defendants in error), before my 
brothers Bramwell, Mellor, Lush, Cleasby, Pollock, and Amphlett, and 
myself, when we took time to consider. 

The case was stated without pleadings. It did not as originally 
drawn give express power to the court to draw inferences of fact: 
but, on that being pointed out during the argument, it was agreed 
that it was so intended, and that, if necessary, an amendment should 
be made, to give that power. 

The plaintiffs, merchants in London, were the owners of two 
parcels of sheep’s wool, and two parcels of mohair or goats’ wool. 
All four parcels were received for the plaintiffs by one Slee, a ware- 
houseman and sheep’s wool-broker at Liverpool, and were by him 
deposited in his warehouse at Liverpool. From thence they were 
taken on the 13th of April, 1872, by the defendants, who claimed 
right so to do under a contract made by Slee on the 5th of April, 
1872, by which he pledged, or agreed to pledge, the whole four parcels 
to the defendants for £7,000 then advanced to him by the defendants 
on that security. 
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At the time when this contract was made, the two parcels of goats’ 
wool and one of the parcels of sheep’s wool were in Slee’s warehouse. 
The other parcel of sheep’s wool was still on board the vessel (the 
Grecian) by which it had come; but Slee held the bill of lading, 
which had been sent to him. by the plaintiffs to enable him to land 
and deposit the wool in his warehouse; and (after the making of 
the contract of the 5th of April) on the 9th of April this sheep’s 
wool also was actually deposited in the warehouse. 

Slee absconded with the £7,000 thus obtained, and then the de-" 
fendants, having notice that Slee had committed this act of bank- 
Tuptcy, but not having any further notice that he had not been so 
intrusted with the possession of the goods as to be able to pledge 
them, took forcible possession of the whole goods against the will of 
Slee’s clerks. 

The great question was whether Slee was, under the circumstances, 
~so intrusted with the possession of the goods as to have been able 
on the 5th of April (supposing he had then delivered actual pos- 
session to the defendants) to make a pledge to the defendants good 
against the plaintiffs. As to this, there is a distinction between the 
sheep’s wool and the goats’ wool; for Slee never sold goats’ wool at all, 
and was clearly intrusted with the goats’ wool as warehouseman, 
and as warehouseman only. But he did sell sheep’s wool as a broker. 

A broker, who, without being intrusted with the goods, makes a 
contract between two principals, has no opportunity to pledge the : 
goods at all. But we know (though it is not stated in the case) that 
brokers often are capitalists who make advances on the goods and 
have them transferred into their names as a security for such ad- 
vances. And sometimes, especially where the principal is resident 
at a distance, the goods are transferred into the broker’s name for 
the purpose of facilitating a sale by him, although there has been 
no advance made by him upon them. The agent thus intrusted is 
something more than a mere broker. 

A pledge by a person thus intrusted with the possession of goods 
as broker would no doubt be good. And if, as is sometimes the case, 
the broker had warehouses of his own in which the goods so intrusted 
to him were stored, they would be equally in his possession as broker 
as if they had been stored in the warehouse of another in his name. 
But we are all agreed that we must understand from the statement 
in the case that Slee had not warehouses as merely ancillary to his 
business as broker, but that he carried on two distinct and independent 
businesses, the one being that of a warehouseman, the other that of a 
sheep’s wool-broker: and this raises the first question of fact, viz. 
whether the goods in question were intrusted to him merely as ware- 
houseman, or also as broker. 

It is stated in the case that the bills of lading of the plaintiff’s 
wool (whether goats’ wool or sheep’s wool) were in the ordinary 
course of business sent down to Slee for the purpose of his re 
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ceiving the wool from the ship and warehousing it. Slee, after the 
wool had been so received and warehoused, sent up a report and 
valuation thereon, and then awaited the plaintiffs’ further instruc- 
tions as to disposal. Two sample letters are set out in the appendix, 
one relating to goats’ wool, the other to sheep’s wool; and they bear 
out the statement in the case that both kinds of wool were treated 
in exactly the same way. 

But there is the further statement that, “as to thé sheep’s wool, 
Slee had no general authority from the plaintiffs to sell, but always 
awaited instructions, and acted only under specific authority to him 
from time to time in each case; and when such last-mentioned sales 
were effected, Slee received the proceeds.” 

We draw the inference of fact that, as between the plaintiffs and 
Slee, Slee was intrusted with the sheep’s wool and goats’ wool alike, 
solely for the purpose of warehousing them. But as it appears that 
he was sometimes authorized by the plaintiff's to sell and receive 
payment for sheep’s wool deposited in his warehouse, the question 
arises whether he could make to the defendants a good pledge of any 
wool (either goats’ wool and sheep’s wool, or of sheep’s wool only, 
or of neither), deposited by the plaintiffs in his warehouse, though 
not intended to be sold. 

The Court of Common Pleas decided that the pledge (even sup- 
posing it to have been executed by delivery on the 5th of April) 
would not have been good either as to the sheep’s wool or the goats’ 
wool; and we are of opinion that they were right, and that their 
judgment should be affirmed. 

This renders it unnecessary for us to express any opinion on 
two subsidiary points raised by Mr. Herschell,—first, that the taking 
forcible and (as he argued) wrongful possession on the 18th of 
April could not better the defendants’ position, who therefore re 
mained in the position (provided for in the 4th section of 5 & 6 
Vict. c. 39) of a person who has made a contract for a pledge with 
an agent, but has not actually received the goods contracted to be 
pledged,—and, secondly, as to the parcel per Grecian, that Slee on the 
5th of April, when the contract was made, was not in possession of 
these wools, though he had the bill of lading under which he sub- 
sequently obtained them. We merely mention these two points, to 
show that we have not overlooked them; but express no opinion on 
either. 

The decision of this case depends, in our opinion, entirely on the 
true construction of the last of the Factors Acts, 5 & 6 Vict. c. 39, 
which was passed to amend and extend the earlier Factors Acts, 4 Geo. 
4, c. 838, and 6 Geo. 4, c. 94. We think, however, that in order to 
understand 5 & 6 Vict. c. 39, it is necessary to consider what was 
the common law before any legislation on the subject, what were the 
provisions of the two earlier acts, and what had been the judicial 
decisions upon them, 
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The amount at stake in the present action is large, and renders 
our decision of importance to the parties. But the general importance 
of the question as regards the commerce of this country is even 
greater. It was for this reason, and not from any doubt as to 
what the decision should be, that the court took time to consider 
their judgment. And for the same reason we now proceed to give 
our reasons at some length. 

The 4th edit. of Abbott on Shipping was published before the 
passing of either of the Factors Acts. The 5th edit., the last pub- 
lished in the lifetime of the author, was published before the passing 
of 5 & 6 Vict. c. 39; but it contains a valuable abstract of the two 
earlier Factors Acts, indicating what Lord Tenterden thought was 
their effect. The passage containing his opinion has been suppressed 
in the sixth and subsequent editions of Abbott on Shipping. The 
5th edition, in which alone it is to be found, is now out of print: 
it is worth while, therefore, to quote the whole passage at length; 
it will be found in part 3, ch. 9, s. 16, p. 381:— 

“Lastly, we are to consider by what acts the right of the consignor 
may be taken away before the end of the transit. Since the publication 
of the former editions of this book, this subject has received the 
attention of the Legislature, and Acts of Parliament have passed (4 
Geo. 4, c. 83, and 6 Geo. 4, c. 94) by which the matter will in many 
cases be governed in future. The legislative enactments are in part 
confirmatory of the common law, and in part important alterations 
of it. The following abstract of them will, it is hoped, be found 
correct and useful. : 

“The person in whose name goods are shipped is to be deemed 
the true owner thereof, so far as to entitle the consignee to a lien 
thereon in respect of any money or negotiable security advanced by 
him to such person, or received by such person to his use, if he has 
not notice by the bill of lading or otherwise, at or before the advance 
or receipt, that such person is not the actual and bona fide owner 
of the goods; and such person shall be taken for the purposes of the 
act to have been intrusted with the goods for the purpose of con- 
signment or of sale, unless the contrary be made to appear (6 Geo. 
4, c. 94, s. 1). So, also, a person intrusted with and in possession 
of a bill of lading, or of any of the warrants, certificates, or orders 
mentioned in the act, is to be deemed the true owner of the goods 
described therein, so far as to give validity to any contract or 
agreement made by him for the sale or disposition of the goods or 
the deposit or pledge thereof, if the buyer, [disponee], or pawnee has 
not notice, by the document or otherwise, that such person is not 
the actual and bona fide owner of the goods (6 Geo. 4, c. 94, s. 2). 
But, if such person deposit or pledge the goods as security for a 
pre-existing debt or demand, he who so takes the deposit or pledge 
without notice shall acquire such right, title, or interest, and no 
further or other, than was possessed by the person making the 
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deposit or pledge (6 Geo. 4, c. 94, s. 3). And, further, any person 
may contract for the purchase of goods with any agent intrusted with 
the goods, or to whom they may be consigned, and receive and pay 
for the same to the agent, notwithstanding he shall have notice 
that the party with whom he contracts is an agent, if such contract 
and payment be made in the ordinary and usual course of business, 
and he has not at the time of the contract or payment notice that 
the agent is not authorized to Sell or to receive the price (6 Geo. 
4, c. 94, c. 4). Also, any person may accept any goods, or any such 
document as aforesaid, on deposit or pledge from any factor or agent, 
notwithstanding he shall have notice that the party is a factor or 
agent; but, in such case, he shall acquire such right, title, or interest. 
and no further or other than was possessed by the factor or agent 
at the time of the deposit or pledge (6 Geo. 4, c. 94, s. 5). 

“It is, however, provided that the act shall not prevent the true 
owner of the goods from recovering them from his factor or agent 
before a sale, deposit, or pledge, or from the assignees of such factor 
or agent, in the event of his bankruptey; nor from the buyer the 
price of the goods, subject to any right of set-off on the part of the 
buyer against the factor or agent; nor from recovering the goods de- 
posited or pledged, upon repayment of the money or restoration of 
the negotiable instrument advanced on the security thereof to the 
factor or agent; and upon payment of such further money or restora- 
tion of such other negotiable instrument (if any) as may have been 
advanced by the factor or agent to the owner, or on payment of 
money equal to the amount of such instrument; nor from recovering 
from any person any balance remaining in his hands as the produce 
of a sale of the goods after deducting the money or negotiable 
instrument advanced on the security thereof. And, in the case of the 
bankruptcy of the factor or agent, the owner of the goods so pledged 
and redeemed shall be held to have discharged pro tanto his debt 
to the estate of the bankrupt (6 Geo. 4, c. 94, s. 6). 

“T am not aware that any case has hitherto been decided upon 
the construction of these enactments. They appear, as I have before 
observed, to be partly a confirmation and partly an alteration of the 
law; and, as a knowledge of the former state of the law is often 
very useful, even after an alteration has been made, it has been 
thought advisable to retain the contents of the last edition on this 
subject, with a reference to some subsequent decisions.” 

We agree with Lord Tenterden in thinking that these acts were 
partly a confirmation and partly an alteration of the law, and that, 
to understand them, it is necessary to see what the law was before 
they were passed. 

At common law, a person in possession of goods could not confer 
on another, either by sale or by pledge, any better title to the goods 
than he himself had. To this general rule there was an exception 
of sales in market overt, and an apparent exception where the person 
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in possession had a title defeasible on account of fraud. But the 
general rule was that, to make either a sale or a pledge valid against 
the owner of the goods sold or pledged, it must be shown that the 
seller or pledgor had authority from the owner to sell or pledge, 
as the case might be. If the owner of the goods had so acted as to 
clothe the seller or pledgor with apparent authority to sell or pledge, 
he was at common law precluded, as against those who were induced 
bona fide to act on the faith of that apparent authority, from denying 
that he had given such an authority, and the result as to them was 
the same as if he had really given it. But there was no such 
preclusion as against those who had notice that the real authority 
was limited. 

And the possession of bills of lading or other documents of title 
to goods did not at common law confer on the holder of them any 
greater power than the possession of the goods themselves. The 
transfer of a bill of lading for goods in transitu had the same effect 
in defeating the unpaid vendor’s right to stop in transitu that an 
actual delivery of the goods themselves under the same circumstances 
would have had. But the transfer of the document of title by means 
of which actual possession of the goods could be obtained, had no 
greater effect at common law than the transfer of the actual posses- 
sion. 

Lord Tenterden thus states the law (Abbott on Shipping, 5th ed., 
part 3, ch. 9, s. 19, p. 391): “If the goods were sent- to the consignee 
as a factor, it was thought that his possession of the bill of lading 
could not in reason give him any greater power over the goods before 
their arrival than his actual possession of them afterwards would 
do: and as, in the case of actual possession, although a factor might 
sell the goods and thereby bind his principal because his employment 
and authority are to sell, but could not pawn or pledge them because 
he is not by his employment authorized so to do, so, before the arrival 
of the goods, it was held that he could not divest the consignor’s 
right to stop them by indorsing or delivering over the bill of lading 
as a pledge.” 

The proposition that a factor is not by his employment authorized 
to pawn or pledge goods intrusted to him, was for many years much 
controverted in point of fact. But, it having once been decided as a 
matter of law that he was not so authorized, the courts adhered to 
what had been decided. 

The law in this respect has been altered by 5 & 6 Vict. c. 39, as 
will be shown hereafter; but the legislature did not alter it in the 
first Factors Act, 4 Geo. 4, c. 83, except in the case of consignments 
by sea. In M’Combie v. Davies, 7 Hast 5, the decision went so far 
as to hold that a pledge by a factor was so totally tortious as not even 
to transfer the lien which the pledgor himself had. This decision 
is made no longer law by the earlier Factors Acts. 

The general principle of law, that, where the true owner has 
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clothed any one with apparent authority to act as his agent, he is 
bound to those who deal with the apparent agent on the assumption 
that he really is an agent with that authority, to the same extent 
as if the apparent authority was real, is illustrated by two decisions 
which probably were present to the minds of those who framed 6 
Geo. 4, c. 94. In Wilkinson v. King, 2 Camp. 335, it appeared that 
one Ellit was a wharfinger, and was accustomed to sell lead from 
his wharf. It is not distinctly, stated in the report whether these 
sales were solely of his own lead or also of lead sent to him by 
others to sell as tneir factor; but, as it is expressly mentioned that 
he had never sold any lead for the plaintiff, it appears probable that 
he sold for others as factor. The defendant bona fide bought from 
Ellit lead belonging to the plaintiff which had been sent to him as 
wharfinger only. Lord Ellenborough ruled that “Ellit had no colour 
of authority to sell the lead, and no one could derive title from 
such a tortious conversion.” And several other cases depending on 
similar sales by Ellit were decided in 1809 and 1810 in the same 
way. In none of these does there appear to have been any attempt 
to review in bane the decisions at nisi prius. In Pickering v. Busk, 
15 East 38, in 1812, the plaintiff, the true owner, had purchased 
the goods through Swallow, who pursued the public business of 
broker and an agent for sale, and the goods were at the plaintiff’s 
desire transferred into the name of Swallow. It was held that this 
proved that Swallow had an implied authority to sell, and conse- 
quently that the defendants were justified in buying of Swallow and 
paying him the price. Lord Ellenborough goes somewhat further. 
He says: “If a person authorize another to assume the apparent 
right of disposing of property in the ordinary course of trade, 
it must be presumed that the apparent authority is the real authority. 
I cannot subscribe to the doctrine that a broker’s engagements are 
necessarily and in all cases limited to his actual authority, the reality 
of which is afterwards to be tried by the fact. It is clear that he 
may bind his principal within the limits of the authority with which 
he has been apparently clothed by his principals in respect of the 
subject-matter; and there would be no safety in mercantile transactions 
if he could not.” It is to be observed, however, that the other 
judges base their judgment on the ground that the circumstances 
proved in fact an implied authority to Swallow to sell; and that 
Lord HEllenborough limits his more extensive doctrine to the case 
of a person “authorizing another to assume the apparent right of 
disposing of property in the ordinary course of trade,” or, in other 
words, intrusting it to an agent whose business it is to sell: and, on 
Wilkinson v. King being cited in the argument, he says: “That was 
the case of a wharfinger whose proper business it was not to sell, 
and to whom the goods were sent for the mere purpose of custody: 
from which it may be inferred that he limited his general doctrine 
to cases in which, as in that before him, the goods were intrusted 
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to an agent whose ordinary business it was to sell, in the course 
of his business as such agent, and because he was such agent. And 
Le Blanc J. expressly says: ‘This is distinguishable from all the 
cases where goods are left in the custody of persons whose proper 
business it is not to sell.” 

Perhaps, however, the case of Dyer vy. Pearson, 3 B. & C. 38, which 
was decided in 1824, the year before the passing of 6 Geo. 4, c. 94, is 
that which throws most light on the intention of the legislature. 
That was trover for wool. Smith, who had sold the wool to the 
defendant, had been intrusted by the plaintiffs with the bill of lading, 
for the purpose of warehousing the goods, which he did in his own 
name. There was no distinct evidence that Smith was in the habit 
of buying or selling wool for others; and this was relied on in the 
argument as distinguishing the case from Pickering v. Busk, supra, 
which was not questioned; and it was not contended that he in fact 
had any authority from the plaintiffs to sell. Abbott C.J. had at the 
trial left the question to the jury whether the defendant had purchased 
the wool under circumstances which would have induced a cautious 
man to believe that Smith had authority to sell. The jury found for 
the defendant. A new trial was granted; and Abbott C.J. delivering 
the judgment of the court says: “The general rule of the law of 
England is, that a man who has no authority to sell cannot by 
making a sale transfer the property to another. There is one ex- 
ception to that rule, viz. the case of sales in market overt. Now, 
this being the rule of law, I ought either to have told the jury, 
that, even if there was an unsuspicious purchase by the defendant, 
yet, as Smith had no authority to sell, they should find their verdict 
for the plaintiffs, or I should have left it to the jury to say whether 
the plaintiffs had by their own conduct enabled Smith to hold himself 
forth to the world as having, not the possession only, but the property; 
for, if the real owner of goods suffer another to have possession of 
his property and of those documents which are the indicia of property, 
then perhaps a sale by such a person would bind the true owner. 
That would be the most favourable way of putting the case for the 
defendant; and that question, if it arises wpon the evidence, ought 
to have been submitted to the jury.’’ The legislature seem to have 
intended to declare the law in future on the two points on which 
in that judgment doubt was expressed, and which I have indicated 
by putting them in italics. 

When we look at the language used in the two earlier Factors 
Acts with reference to this state of the law, it seems to us clear that 
the legislature intended by 4 Geo. 4, c. 83, to alter the law in favour 
of consignees, so far as to enact that, where goods were shipped 
in the names of persons “intrusted for the purposes of sale” with 
goods, the consignees might advance money on the security of the 
goods as if the consignors were the true owners, unless they had 
notice to the contrary; with a proviso (which may have some bearing 
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on the construction of s. 4 of 5 & 6 Vict. c. 39) that the persons in 
whose names such goods are shipped shall be taken to have been 
intrusted therewith, unless the contrary “appear or be shown in 
evidence by any person disputing the fact.” And by the 2nd section 
of that act, the legislature repealed M’Combie v. Davies, supra, in so far 
as it was applicable to those taking pledges from consignees: but 
that act did not alter the established law as to pledging, with regard 
to others than consignors and consignees. The 6 Geo. 4, c. 94, s. 1, 
re-enacted the Ist section of 4 Geo. 4,'c. 83. 

We are not in the present case concerned with the rights of 
consignees, except in so far as the provisions respecting them throw 
light on the other sections of the acts. The 2nd section of 6 Geo. 
4, c. 94, made an important alteration in the law, as by it the 
possession of bills of lading or other documents of title gave a power 
of selling or pledging the goods to those dealing bona fide with the 
possessor, beyond any which either by common law or by any provi- 
sion of that statute the possession of the goods themselves gave. This 
solved one of the doubts expressed in Dyer v. Pearson, supra, by 
enacting that the possession of the documents of title might enable 
the person so possessed to deal with others as if he were the owner 
of the goods. It was confined, however, to the possession by ‘‘persons 
intrusted with” these documents of title; on which words a construc- 
tion was put by the courts in the two cases of Phillips v. Huth, 
6 M. & W. 572, and Hatfield v. Phillips, 9 M. & W. 647; 12 Cl. & F. 348. 

The 5 & 6 Vict. c. 39, in consequence of these decisions, altered the 
law as to what should constitute intrusting. The 2nd section of 6 
Geo. 4, c. 94, also contained a proviso that the purchaser or pledgee 
had not notice, by the documents or otherwise, that the seller or 
pledgor was not “the actual and bona fide” owner of the goods sold 
or pledged,—a proviso which, especially after the decision of Fletcher 
v. Heath, 7 B. & C. 517, rendered it unsafe to make advances on goods 
or documents to persons known to have possession thereof as agents 
only. This also has been altered by 5 & 6 Vict. c. 39. But, in the 
4th section of 6 Geo. 4, c. 94, the language used by the legislature 
is completely changed. It does not in this section give any power 
to pledge at all; nor does it use the language of the 2nd section, 
and authorize “any person intrusted with the possession of the 
goods” to sell them to anyone not having notice that this person 
is not the true owner; but it enacts that it shall be lawful to contract 
with “any agent” intrusted with any goods, or to whom they may be 
consigned, for the purchase of such goods, and to pay for the same 
to “such agent;” and such sale and payment is to be good, notwith- 
standing the purchaser has notice that the party selling or receiving ~ 
payment is only an agent; provided such contract or payment is made 
in the usual course of business,—a proviso which by itself alone 
shows that the legislature meant by the word “agent” only such 
agents as in the usual course of business sell goods for their principals 
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and receive payments, such as factors, brokers, &c., and did not mean 
to include bailees, warehousemen, carriers, and others who may in 
one sense no doubt be called agents, but who do not sell or receive 
payment for goods intrusted to them by those employing them. It 
therefore solves the second doubt in Dyer v. Pearson, supra, by de- 
claring that, if the evidence should be such as to show that the person 
in possession of the goods was intrusted as “an agent”, a sale by 
Aim should bind the true owner. 

Then follows a further proviso, that the person dealing with the 
agent has not notice that the agent is not authorized to sell or receive 
payment. This latter proviso shows that the framer of the act re- 
membered that a factor might, as between him and his principal, be 
restrained from selling, except on particular terms, or possibly for- 
bidden to sell at all, and yet that the sale on the usual terms, 
though in contravention of those secret instructions, would be good 
as regards those who had not notice of this restriction, but bad as 
regards those who had. 

It seems to us therefore, that the legislature by this section in- 
tended to confirm (to use Lord Tenterden’s expression) the common 
law as laid down in Pickering. v. Busk, but did not mean to extend 
it to all cases in which any person is intrusted with the custody of 
goods, though that person may in one sense be an agent for the 
intruster. And it seems to us that on the construction of the act, 
and without reference to authority, it must be intended to apply 
only to cases in which the intrusting is in the course of that kind 
of agency, so as to create the relation of principal and agent between 
the intruster and the intrusted. In effect, that the decision in Wil- 
kinson y. King, supra, was not overruled or shaken in Pickering v. 
Busk, supra, and was not intended to be affected by the legislature. 
For example, if a furnished house be let to one who carries on the 
business of an auctioneer, he is intrusted- as tenant with the furni- 
ture, being in fact an auctioneer: but it never was the common law, 
and could not be intended to be enacted, that if he carried the fur- 
niture to his auction room and there sold it, he could confer any 
better title on the purchaser than if he had as auctioneer acted for 
some other tenant who committed a similar larceny, as a fraudulent 
bailee: nor, to come nearer to the present case, that a warehouse- 
man or wharfinger who as such is intrusted with the custody of 
goods, if he happens also to pursue the trade of a factor, can give a 
better title by the sale of the goods than he could if they had been 
intrusted to some other warehouseman who employed him to sell. 

This was the construction put upon the act in Monk v. Whitten- 
bury, 2 B. & Ad. 484, decided in 1831; and that decision has never 
been questioned. That decision was before 5 & 6 Vict. c. 39: and 
the legislature might easily have altered the enactments, if they had 
been so minded, so as to avoid the effect of that decision, as they 
did alter them so as to avoid the effect of other decisions. 
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The 5 & 6 Vict. c. 39, commences with a preamble; and though, 
of course, the enacting part may either go further than or fall short 
of effecting what is recited in that preamble as being the object of 
the legislature, that preamble is of great importance. It first re- 
cites that, under 6 Geo. 4, c. 94, “and the present state of the law, 
‘ advances cannot safely be made upon goods or documents of title 
to persons known to have possession as agents only.” This points 
to Fletcher v. Heath, supra, and.shows an intention to alter the law 
as there decided. It then recites that “advances on the security of 
goods and merchandise have become an usual and ordinary course 
of business, and it is expedient and necessary that reasonable and 
safe facilities should be afforded thereto, and that the same protec- 
tion and validity should be extended to bona fide advances upon goods. 
and merchandise as by the said recited act is given to sales, and that 
owners intrusting agents with the possession of goods and mer- 
chandise, or of documents of title thereto, should in all cases where 
such owners by the said recited act or otherwise would be bound by a 
contract or agreement of sale, be in like manner bound by any 
contract or agreement of pledge or lien for any advances bona fide 
made on the security thereof.” 

This recital shows a plain intention to enact that what had, ever 
since the case of Paterson v. Tash, 2 Str. 1178, been the law, should 
no longer be so; and that an agent having power to sell should be 
also enabled to pledge. But there is no indication of any inten- 
tion to give a power to pledge where there is not power to sell; 
nor to extend the power to sell beyond that which by the common 
law and 6 Geo. 4, c. 94, s. 4, was given; nor to alter the construction 
put upon that enactment by the decision in Monk vy. Whittenbury, 
supra. 

There is a further recital, that the act does not extend to pro- 
tect exchanges of securities bona fide made. This refers to Taylor 
v. Kymer, 3 B. & Ad. 320, and perhaps Bonzi v. Stewart, 4 M. & G. 
295, though that latter case (after very protracted litigation) was 
not decided till a few weeks before 5 & 6 Vict. c. 39 received the 
Royal assent, and this recital shows an intention to alter the law 
as there decided. 

There is no express recital pointing to the decision in Phillips 
v. Huth, supra, and the case of Hatfield v. Phillips, supra, which 
had then been decided in the Exchequer Chamber and was still pend- 
ing in the House of Lords; but, from the enactment in the 4th sec- 
tion, it is plain that these cases were in contemplation, and that it 
was intended to alter the law as laid down in those cases. 

The legislature then proceeded in the first section to enact that 
“any agent” who shall thereafter be intrusted with the possession 
of goods, or of the documents of title to goods, may pledge the 
same. The legislature, it is to be observed, does not use the words 
“person intrusted,’ which are those used in the 2nd section of 6 
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Geo. 4, c. 94, but “agent intrusted,’ being the words used in the 4th 
section of the act, on which words a judicial construction had been 
put in Monk vy. Whittenbury, supra. 

The 2nd section alters the law as declared in Taylor v. Kymer, 
supra. The 4th section alters the law as laid down in Phillips v. 
Huth, supra, by enacting that ‘any agent intrusted as aforesaid and 
in possession of any such documents of title, whether derived imme- 
diately from the owner of such goods or obtained by reason of such 
agent’s having been intrusted with the possession of the goods or 
of any other document of title, shall be deemed and taken to be in- 
trusted with the possession of the goods: .... and an agent in pos- 
session as aforesaid of such goods or documents shall be taken, for 
the purposes of this act, to have been intrusted therewith by the 
owner thereof, unless the contrary can be shown in evidence.” It 
is not necessary to notice any further parts of the act. 

Mr. Benjamin argued that the object of the legislature was, to 

afford facilities for safely making advances; and that this object. 
was only imperfectly carried out if an advance made under such cir: 
cumstances as the present was not protected. He argued that the 
defendants had no means of knowing whether Slee was possessed as. 
a warehouseman or as a broker. As far as regards the mohair, this 
argument fails in fact; for a very little inquiry would have made 
the defendants aware that Slee was not a broker for mohair at all. 
As regards the sheep’s wool, however, there is force in the argu- 
ment that the defendants might, without much negligence, be led by 
Slee to believe that he was intrusted with the sheep’s wool as a 
broker. But, if the plaintiffs knew that the warehouseman whom 
they trusted was also a wool-broker, the defendants were aware that 
the wool-broker whom they trusted was also a warehouseman; and 
there seems no reason why without inquiry they should think he was 
intrusted in one capacity rather than the other. 
“Probably 5 & 6 Vict. c. 39, s. 4, requires us to treat him as being 
so intrusted, unless the contrary is shown in evidence. But we are 
all of opinion that in this case the plaintiffs have shown in evidence 
that Slee was not intrusted as broker, but solely as warehouseman, 
We do not think that the legislature wished to give to all sales and 
pledges in the ordinary course of business the effect which the com- 
mon law gives to sales in market overt. If such had been their ob- 
ject, it could easily have been so enacted in terms; which certainly 
has not been done. 

The general rule of law is, that, where a person is deceived by 
another into believing he may safely deal with property, he bears 
the loss, unless he can show that he was misled by the act of the 
true owner. The legislature seem to us to have wished to make it 
the law, that, where a third person has intrusted goods or the docu- 
ments of title to goods to an agent who in the course of such agency 
sells or pledges the goods, he should be deemed by that act to have 
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misled any one who bona fide deals with the agent and makes a 
purchase from or an advance to him without notice that he was not 
authorized to sell or to procure the advance. And we think that, if 
this was the intention, it is carried out by the enactments. We 
do not think that it was wished to make the owner of goods lose 
his property if he trusted the possession to a person who in some 
other capacity made sales, in case that person sold them. If such 
was the wish of those who framed the act, we think they have not 
used language sufficient to express an intention so to enact. 

Hitherto we have been considering the statute 5 & 6 Vict. c. 39 
as if we had to construe its language for the first time, without the 
assistance of any decided cases. We think, however, that every case 
that has been decided since the passing of the statute confirms our 
view. In Wood v. Rowcliffe, 6 Hare 183, Wigram V.C. held that a 
person intrusted to keep in her own house furniture belonging to 
the plaintiff, though in one sense an agent for the owner, was not 
an agent within the meaning of the act, and consequently could not 
make a good pledge. In Lamb vy. Attenborough, 1 B. & S. 831; 31 
L.J.Q.B. 41, it was held that a clerk, who as such was possessed of 
delivery orders, was not an agent intrusted within the meaning of 
the act, and could not make a good pledge. In Heyman vy. Flewker, 
13 C.B.N.S. 519; 32 L.J.C.P. 1382, Willes J., in delivering judgment, 
says that what the cases decide “may be stated thus,—that the term 
‘agent’ does not include a mere servant or care-taker, or one who 
has possession of goods for carriage, safe custody, or otherwise as 
an independent contracting party; but only persons whose employ- 
ment corresponds to that of some known kind of commercial agent 
like that class (factors) from which the act has taken its name.” 
So, it has been repeatedly decided that a sale or pledge of a de- 
livery order or other document of title (not being a bill of lading) 
by the vendee does not defeat the unpaid vendor’s rights, because 
the vendee is not intrusted as an agent: Jenkyns vy. Osborne, 7 M. 
& G. 678; M’Ewan v. Smith, 2 H.L.C. 309. And it may be observed 
that, in many of such cases, in which money has been advanced to 
the buyer on the faith of the document of title, the buyer must have 
been a person who carried on business as a commission-merchant; 
yet it never seems to have occurred to any one that that fact made 
any difference. So, it has been repeatedly held that, where either 
the goods or documents of title are obtained from the owner (not 
on a contract of sale good till defeated, though defeasible on account 
of fraud, but by some trick), a purchaser or pledgee acquires no 
title, for the trickster is not ‘an agent intrusted” with the posses- 
sion: Kingsford v. Merry, 1 H. & N. 503; 26 L.J. Ex. 83; Hardman 
Vv. Booth; 2°Hs-& .€)-803 33 '32-L, JE xe: 105: 

Quite consistently with these latter decisions it was held, first 
by the Exchequer, on demurrer, in Sheppard v. Union Bank of Lon- 
don, 7 H. & N. 661; 31 L.J. Ex. 154, and afterwards by the Court of 
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Queen’s Bench, on the facts, in Baines v. Swainson, 4 B. & S. 270; 
32 L.J.Q.B. 281, that, if the true owner did in fact intrust the agent 
as an agent, though he was induced to do so by fraud, a pledge by 
the agent would be good. 

In Fuentes v. Montis, L.R. 3 C.P. 268; L.R. 4 C.P. 93, it was de- 
cided, first by. the Common Pleas, and afterwards by the Exchequer 
Chamber, that, after the true owner had demanded back his goods 
from the factor, who wrongfully refused to give them up, the factor 
ceased to be “intrusted” and a pledge subsequentiy made by him 
was not good. In delivering judgment, Willes J. speaks of Baines 
v. Swainson, as going to the extreme of the law, but does not express 
dissent from it. F 

Against this great mass of authority, Mr. Benjamin could pro- © 
duce nothing but some observations of Lord Westbury in Vickers v. 
Hertz, LR. 2 H.L. Se: 118; but we think, when those are rightly 
understood, they are not in conflict with the other decisions. The 
facts in Vickers v. Hertz bear a very close resemblance to those in 
Baines vy. Swainson. Campbell, who was a Glasgow broker, had repre- 
sented to Vickers that he had made for him a sale to a principal of 
a large quantity of iron. This, it seems, was a falsehood. Vickers 
was induced by the falsehood to send a delivery-order to Campbell. 
He did not intrust him with the delivery-order with a view to his 
making a sale, for he thought it was already made; but he did in- 
trust him in the course of his business as agent with the document 
of title, that he might as such agent deliver the goods. The decision 
of the House of Lords was, that a pledge by Campbell was good under 
the Factors Acts. Lord Westbury seems to have understood Willes J. 
in Fuentes v. Montis as expressing an opinion that the act did not 
embrace the case of any but a factor who was intrusted for the 
purpose of effecting a sale not yet made. Had Willes J. expressed 
such an opinion, it would, no doubt, have been inconsistent with 
Baines v. Swainson, and been overruled by the House of Lords in 
Vickers v. Hertz. We think, however, that he expressed no such 
opinion, and, consequently, that all the authorities are in unison 
with the decision of the Common Pleas in this case, which we there- 
fore affirm. 


[Bramwell B. also gave reasons for dismissing the appeal.] 


Judgment affirmed. 


JOHNSON v. CREDIT LYONNAIS COMPANY; JOHNSON 
v. BLUMENTHAL. 


1877, 3 C.P.D. 32; S.C., 47 L.J.Q.B. 241. In the Court of Appeal. 


CocKBURN C.J. These cases come before us on appeal: the first 
from a judgment of Mr. Justice Denman, after a trial before himself 
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without a jury (2 C.P.D. 224); the second from a judgment of Mr. 
Justice Field, after a trial with a jury. 

The facts, as well as the questions of law arising thereupon, were 
the same in both ‘actions. The facts were as follows:— 

One Hoffman, a broker in the tobacco trade, but who also dealt in 
tobacco as an importing merchant, having imported a quantity of 
that article, left it in bond in the warehouses of the St. Katharine’s 
Dock Company, receiving the usual dock warrants; and the tobacco 
was entered in the books of the company as that of Hoffman. 

This tobacco Hoffman sold to the plaintiff, who carried on the 
business of a tobacco manufacturer at Bolton, in Lancashire; but it 
not suiting the plaintiff's purpose to take the tobacco out of bond, 
which would have involved the necessity of paying the duty before 
he wanted the tobacco, he did what it appears is frequently, but not 
always, done in the tobacco trade by purchasers, in order to avoid 
the immediate payment of the duty; he left the tobacco in bond in 
the name of Hoffman, and left the dock warrants in Hoffman’s hands, 
and took no steps to have any change made in the books of the 
dock company as to the ownership of the goods. 

According to the plaintiff’s statement, he was ignorant of the 
fact that when goods are thus deposited in the warehouses of the 
dock company, dock warrants are issued to the party depositing, 
which represent the goods, and are capable of being transferred, so 
as to enable the transferee to obtain possession of the goods. 

Being thus the ostensible owner of the tobacco, Hoffman fraudu- 
lently obtained advances, on the pledge of a portion of it, from the 
Credit Lyonnais Company, the defendants in one of these actions, 
and from Blumenthal, the defendant in the other; both these parties 
acting in perfect good faith, under the belief, induced by his being 
in possession of the goods and of the indicia of ownership, that Hoff- 
man was the owner of the tobacco. Each of the defendants, on the 
completion of the transaction, proceeded to do that which, as it 
seems to me, the plaintiff, as a matter of common prudence, should 
have done. They caused the entry of the goods to be transferred 
from the name of Hoffman to their own in the books of the dock 
company, and took fresh dock-warrants from the company, giving up 
the former ones. The transactions between Hoffman and the de- 
fendants were wholly unknown to the plaintiff. He further stated, 
as I have already mentioned, and the statement does not appear to 
have been questioned, that he was unaware of the practice of giving 
dock-warrants as evidence of the title of the party to whom they 
are given, or of the transfer of such warrants on alienation of the 
property. 

Upon this state of facts, Mr. Justice Denman, in the action 
against the Credit Lyonnais Company, gave judgment in favour of 
the plaintiff for the value of the tobacco pledged to the defendants. 
In the action against Blumenthal—the defence on the ground of es- 
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toppel or negligence having been abandoned by the counsel for the 
defendants,—Mr. Justice Field put the question to the jury whether 
authority, or ostensible authority, had been given by the plaintiff 
to Hoffman to deal with the goods as owner, or to pledge them as 
agent; and on the jury answering in the negative, gave judgment 
in like manner for the plaintiff. 


Two questions are raised by the defendants: the first, whether 
the case comes within the Factors Acts; the second, whether the 
conduct of the plaintiff in leaving the indicia of title in Hoffman’s 
hands, and thus enabling him to obtain money on the security of 
this tobacco, has been such as to disentitle him to recover its value 
from the defendants. 

Upon the first question, namely, whether the case comes within 
the Factors Acts, I entertain no doubt. I consider it to be settled 
by the authority of decided cases; but I may add that if the ques- 
tion had presented itself now for the first time, it being clear to my 
mind that Hoffman was not “intrusted”’ with these goods, or with 
the documents of title relating to them, as agent to sell or consign, 
or indeed as agent in any sense, but stood only in the position of a 
paid vendor remaining in possession of the thing sold until it suited 
the convenience of the buyer to accept delivery, I should have had 
no hesitation in arriving at the same conclusion. 

The other question, namely, whether the plaintiff, having not only 
by leaving the goods in the possession of Hoffman, but also by leaving 
with him the indicia of ownership, enabled him to dispose of the 
goods, aS apparent owner, to the defendants, can recover the value 
from them, is a far more difficult question, and one on which I have 
entertained considerable doubt. 

That Hoffman, having thus, by being left in undisturbed posses- 
sion of the goods and the indicia of ownership,—there having been 
nothing to raise a doubt as to the latter, or any means open to the 
defendants to ascertain the fact,—been enabled to defraud one of 
two innocent parties, when the question arises as to which of them 
the loss should fall upon, in reason and justice the loss ought to falk 
on him who might have prevented, and as a matter of common pru- 
dence ought to have prevented, the possibility of the fraud, is what 
I cannot bring myself to doubt. And I am strongly fortified in this 
view by the fact that, as soon as the decisions here appealed from 
had been made public, the legislature by statute (40 & 41 Vict. ce. 
39) at once proceeded to settle the question in that view in the future 
by applying the protection given by the Factors Acts to persons ac- 
quiring title from agents, to innocent parties purchasing or making 
advances in such cases as the present. Whether, prior to and in- 
dependently of such legislation, the law as it stood would have 
afforded protection, is a different matter. I have come, though, I 
confess, with reluctance, to the conclusion that, as the law stood 
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this action could not be resisted, and consequently that this appeal 
must be dismissed. 

The case for the plaintiff rests on the general proposition of law— 
which as a general proposition cannot be contested—that the- mere 
possession of the property of another, without authority to deal with 
the thing in question otherwise than for the purpose of safe cus- 
tody, as was the case here, will not, if the person so in possession 
takes upon himself to sell or pledge-.to a third party, divest the 
owner of his rights as against the third party, however innocent in 
the transaction the latter party may have been. 

The defendants, on the other hand, insisted on two grounds as 
taking the case out of the general rule: first, that the plaintiff, by 
leaving the possession of the goods and the indicia of property in 
the hands of Hoffman, had enabled the latter to pledge the goods to 
them, and was therefore estopped from denying the right of Hoff- 
man so to deal with them; secondly, that, even if the property in the 
tobacco still remained in the plaintiff, so as to entitle him to recover 
its value, on the other hand, the plaintiff had, in the conduct in 
question, been guilty of negligence by which the defendants had 
been induced to deal with Hoffman as the owner of the tobacco, and 
to pay him for it; by reason of which they were entitled to recover 
back the amount by way of counterclaim, or what would come to the 
same thing, to set it off in the present action. 

There have been, no doubt, decisions which would at first sight 
appear to favour the first of these contentions, but they are, I think, 
distinguishable from the case before us. In Pickering vy. Busk, 15 
East 38, the purchaser of hemp lying at a wharf had himself directed 
the hemp to be transferred in the wharfinger’s books into the name 
of the broker who had bought it for him. It was held that from 
this an authority to the broker to sell might be implied, though no 
such authority had in fact been given, and that his sale and receipt 
of the money, though fraudulent as to his principal, nevertheless 
bound the latter. “The sale,” said Lord Ellenborough, “was made 
by a person who had all the indicia of property; the hemp could only 
have been transferred into his name for the purpose of sale; and the 
party who has so transferred it cannot now rescind the contract. If 
the plaintiff had intended to retain the dominion over the hemp, he 
should have placed it in the wharfinger’s books in his own name.” 
And Bayley J. says: “It may be admitted that the plaintiff did not 
give the broker any authority to sell. But an implied authority may 
be given; and if a person puts goods into the custody of a vendor, 
whose common business it is to sell, without limiting his authority, 
he thereby confers an implied authority upon him to sell them.” This 
language might appear to be applicable to the present case; but there 
is a material difference between the two cases. In Pickering v. Busk 
the purchaser had himself expressly directed that the goods should 
be entered in the broker’s name. In the present case the plaintiff 
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has simply remained passive. He has left things as he found them 
at the time of his purchase. 

The same observation will apply to the case of Boyson v. Coles, 
6 M. & S. 14, a case which arose prior to the passing of 6 Geo. 4, 
c. 94, and in which goods had been pledged by a person alleged to 
have been a factor, but in which the defence was that the plaintiffs 
had dealt with the broker as purchaser, or, at all events, by the docu: 
ments which had passed between them had enabled him to appear as 
such to others, Lord Ellenborough left to the jury whether the plain- 
tiffs had dealt with the parties pledging as purchasers of the goods, 
or as brokers, directing them that, “if as brokers, the latter had no 
right to pledge the goods to the defendant, unless the jury considered 
that the plaintiffs had armed them with such indicia of property as 
to enable them to deal with it to others as their own?” A new trial 
was applied for, but this ruling was not quarrelled with. On the 
argument of the rule, Abbott J. approves of the questions left to 
the jury, one of them, he says, being “whether the plaintiffs had by 
their own acts enabled Coles Brothers (the brokers) to hold them- 
selves out as the purchasers, and thus to induce the defendant to ad- 
vance his money on the credit of the goods.” 

In Dyer v. Pearson, 3 B. & C. 38, where a similar question arose, 
Abbott C.J. told the jury “that if a man takes upon himself to pur- 
chase from another under circumstances which ought to have excited 
his suspicion, and induced him to distrust the authority of the person 
selling, such a purchaser could not hold the property if it afterwards 
turned out that the person from whom he bought had no authority 
to sell; and he left it to the jury to say, whether the defendant had 
purchased under circumstances which would have induced a reason- 
able, prudent and cautious man to believe that Smith, of whom he 
purchased, had authority to sell. If they thought that he had pur- 
chased under such circumstances, they were to find for the plain- 
tiffs.’ This ruling was held to amount to misdirection, and a new 
trial was granted. ‘The question,” says the Chief Justice, “which I 
left to the consideration of the jury does not appear to me to have 
embraced the whole case. The general rule of the law of England 
is that a man who has no authority to sell cannot, by making a 
sale, transfer the property to another. There is one exception to 
that rule, viz., the case of sales in market overt. This was not a 
sale in market overt, and therefore does not fall within the exception. 
Now, this being the rule of law, I ought either to have told the jury 
that even if there was an unsuspicious purchase by the defendants, 
yet as Smith had no authority to sell, they should find their verdict 
for the plaintiffs; or I should have left it to the jury to say whether 
the plaintiffs had, by their own conduct, enabled Smith to hold him- 
self forth to the world as having, not the possession only, but the 
property; for if the real owner of goods suffer another to have pos- 
session of his property, and of those documents which are indicia 
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of property, then perhaps a sale by such a person would bind the 
true owner. That would be the most favourable way of putting the 
case for the defendants, and that question, if it arises upon the evi- 
dence, ought to have been submitted to the jury.” 

It is to be observed that the Chief Justice here states the propo- 
sition in anything but positive terms. No further mention of the 
case appears in the reports, and we are consequently not informed 
what became of it on the new trial;~the rule for which was made 
absolute. Mr. Chitty, however, in his work on Contracts (10th ed. 
p. 355), referring to these cases, writes thus: “It is said that if the 
real owner of goods suffers another to havé possession thereof, or of 
those documents which are the indicia of property therein, thereby 
enabling him to hold himself forth to the world as having, not the 
possession only, but the property, a sale by such a person without 
notice will bind the true owner.” But he adds this qualification: 
“But probably this proposition ought to be limited to cases where 
the person who had the possession of the goods was one who, from 
the nature of his employment, might be taken prima facie to have 
had the right to sell.” The law, as thus stated, was approved by the 
Court of Exchequer in Higgins v. Burton, 26 L.J. (Ex.) 342. But 
the present question was not before the court in the latter case, the 
question there being whether a person who had bought the goods 
in the name of A., fraudulently representing himself as A.’s agent, 
and had thus obtained possession of the goods, could pledge them 
so as to give a title to the pledgee as against the real owner. And 
it was held, following Kingsford v. Merry, 11 Ex. 577, that he could 
not. 

Sitting here in a Court of Appeal, I feel at liberty to say that 
these authorities fail to satisfy me that at common law the leaving 
by a vendee goods bought, or the documents of title, in the hands 
of the vendor till it suited the convenience of the former to take 
possession of them, would, on a fraudulent sale or pledge by the 
party so possessed, divest the owner of his property, or estop him 
from asserting his right to it. If this had been so, there would have 
been, as it seems to me, no necessity for giving effect by statute to the 
unauthorized sale of goods by a factor. 

The doctrine established in Pickard v. Sears, 6 A. & E. 469, and 
Freeman v. Cooke, 2 Hx. 654, 18 L.J. (Hx.) 114, and the subsequent 
cases which have proceeded on the same principle, carry the case no 
further. In all the cases decided on this principle, in order that a 
party shall be estopped from denying his assent to an act prejudicial 
to his rights, and which he might have resisted, but has suffered to 
be done, it is essential that knowledge of the thing done shall be 
brought home to him. Here it is clear that the plaintiff had nu 
knowledge whatever of the advances obtained by Hoffman on the 
security ‘of the goods, or even of the existence of dock-warrants which - 
made Hoffman appear to be the.owner. It would be to carry this 
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doctrine much too far to apply it where advantage has been taken 
of a man’s remissness in looking after his own interests to invade 
or encroach upon his rights, in the absence of knowledge on his part 
of the thing done, from which his assent to it could reasonably be 
implied. - 

The defence, founded on the allegation of negligence, remains to 
be considered. 

That the plaintiff, in omitting to have the goods transferred ta. 
his own name, and to have the dock-warrants delivered over to him, 
was wanting in common prudence, in other words, was guilty of 
negligence, I cannot bring myself to doubt, and I am strongly con- 
firmed in this view by the passing of the recent statute, as the legis- 
lature must have proceeded on the view that there is default in the 
owner in such a case. 

It appears to me no answer to say that he was ignorant of dock 
warrants being issued in respect of goods warehoused in the docks. 
A man who deals in a given market should make himself acquainted 
with the course of business prevailing there. Moreover, he knew that 
the tobacco was warehoused in the bonded warehouses of the com- 
pany. He must have known that the goods would stand in the books 
of the company as the goods of Hoffman. He should at least have 
taken care to have them transferred into his own name. It is no 
answer, it seems to me, to say that it is common in the trade for 
buyers of tobacco to leave the goods and the indicia of title in the 
hands of the seller, and that hitherto no dishonest advantage has 
been taken of the opportunity thus afforded for fraud. The mer- 
cantile community are as a body honourable men; but experience un- 
fortunately tell us that frauds occasionally happen where they might 
least be expected. The case of Goodwin v. Robarts, L.R. 10 Ex. 337, 
which was recently before the courts, affords an example, and other 
instances of a similar character occur in the books. In the majority 
of instances this occurs, as in this case, from the carelessness of those 
concerned, and the omission to take the precautionary measures which 
the regular course of business would prescribe. This manner of pro- 
ceeding is not the less imprudent and negligent because a number of 
persons, confiding in the honesty of those with whom they have deal- 
ings, think proper, in order to save themselves trouble, to expose 
themselves to a like risk. 

Evidence was gone into at the trial of what was called the 
“practice” in the tobacco trade of following the course pursued in 
the present instance by the plaintiff, namely, that of leaving, on the 
purchase of tobacco in bond, the tobacco and the dock-warrants in 
the hands of the seller,—whether, with the view of meeting the al- 
legation of negligence, or as a substantive answer in point of law 
to the defendant’s claim, as amounting to a usage of trade, it may 
be difficult to say. If the former, I have given the answer which 
occurs to me, namely, that that which would be negligence in one 
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does not become the less so because others are equally negligent. If 
the latter, two answers present themselves. First, a practice, to 
amount to a usage of trade, must be general and uniform. But of this 
the evidence falls altogether short. The plaintiff's witnesses, called 
to prove the practice, while they asserted that the practice was com- 
mon, fully admitted that there were many houses in the trade who, 
‘when they bought tobacco under similar circumstances, insisted on 
having the indicia of title made over to them. Nor did these wit 
nesses for a moment deny that a purchaser was entitled to have 
such a demand complied with. This being so, any assertion of usage 
of trade necessarily fails. 

But, besides this, a usage of trade, like any other custom, to be 
valid, must be reasonable. But a usage cannot be said to be reason- 
able which enables a dishonest vendor, through the negligence of his 
vendee, to defraud a second purchaser, or a pledgee, by a pretended 
sale or pledge. 

But whether this negligence of the plaintiff will under the cir- 
cumstances give to the defendants any ground of complaint which 
can be enforced in point of law is a very different question. Negli- 
gence, to afford a ground of action to one who has suffered from it, 
must have reference to some duty which the party guilty of the 
negligence owed to him. The law is in my opinion, correctly stated 
by Blackburn J. in Swan y. North British Australian Company, 2 
Be & C. 175, at p. 1813 32 LJ: Ex, 273, at p. 276, where, after referr- 
ing to what was said by Parke B. in Freeman y. Cooke, 2 Ex. 654, 
18 L.J. Ex. 114, namely, that. ‘negligence to have the effect of estop- 
ping the party must be the neglect of some duty cast upon the 
person guilty of it,” he goes on to say: “This, I apprehend, is a true 
and sound principle. A person who does not lock up his goods, which 
are consequently stolen, may be said to be negligent as regards him- 
self; but, inasmuch as he neglects no duty which the law casts upon 
him, he is not in consequence estopped from denying the title of 
those who may have, however innocently, purchased those goods from 
the thief, except in market overt.” The same principle would ob- 
viously apply to the case of goods fraudulently sold or pledged by a 
person left in possession of them. The rule thus laid down is ap- 
plicable here. The plaintiff may have been negligent, and his negli- 
gence may have brought on the defendants the loss of the money 
they have advanced. But the plaintiff owed no duty to the defend- 
ants,—at least no duty which the law can recognize,—either as in- 
dividuals or as members of the general public. 

The case of Young vy. Grote, 4 Bing. 2538, is, as was pointed out 
in the case just referred to, plainly distinguishable. For, there, there 
was a duty on the part of the customer to use due care in drawing 
the cheque, so as to protect the banker against the risk of forgery in 
the amount for which the cheque was drawn. 

This being so, I am of opinion that the negligence of the plain- 
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tiff neither estops him from claiming the goods in question from 
the defendants, nor gives the latter a counter-claim for the money 
which they have advanced to Hoffman on the security of the goods. 

I am therefore of opinion that the judgment of Mr. Justice Den- 
man in the case of Johnson v. Credit Lyonnais Company, 2 C.P.D. 
224, should be affirmed. 

With regard to the judgment of Mr. Justice Field in Johnson v. 
Blumenthal I feel bound to say that the question put to the jury, 
as I understand at the instance of counsel, and the answer given 
to it do not appear to me to be conclusive of the case or sufficient 
to found the judgment; and if there were any material fact in dis- 
pute, I should think it necessary to send the case back to a new 
trial. But as, upon the admitted facts, the plaintiff is, for the rea- 
sons I have given, in my opinion, entitled to judgment, a new trial 
would be useless and unnecessary. In this action also, therefore, I 
think that the appeal should be dismissed and the judgment affirmed. 


[Bramwell and Brett L.JJ. also gave reasons for dismissing the 


appeals. ] / 
Judgments affirmed. 


FORRISTAL AND ANOTHER v. McDONALD. 


1883, 9 Can. S.C.R. 12. In the Supreme Court of Canada. 


Appeal by the defendants from a judgment of the Court of Ap- 
peal for Ontario (29 Gr. 300) dismissing an appeal of the defendants 
from a judgment of the Court in Chancery in favour of the plaintiff. 

The action was instituted by John McDonald to recover the value 
of five car loads of oil said to have been converted to their own use 
by Forristal & McIntosh, who were carrying on business at the city 
of London as refiners of and dealers in oil. 

McDonald claimed the oil under an agreement between him and 
another defendant Adams, and the defendants Forristal & McIntosh 
claimed by purchase and delivery from the defendant Adams. 


Srrone J.: In my opinion the decree of the Court of Chancery in 
this case was perfectly correct and must be maintained. 

There can be no question that the property in the oil never 
passed to Adams. This is expressly stipulated in the agreement of 
the 20th December, 1880, by the provision of that instrument which 
is in the following words: 

“The crude oil so shipped is to remain the sole property of the 
said McDonald and to be held in his name until the sum of $1.60 
per barrel has been paid for it, and the shipment of it to the said 
Adams is not, nor is the refining of it by him, to be taken to change 
the property in the said oil from the said McDonald to the said 
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Adams, but upon payment for each lot the same is to be transferred 
from the said McDonald to the said Adams.” 

It was quite competent to the parties to make this agreement, 
as an unpaid vendor may always reserve the property in goods sold,— 
the passing of the property being in every case a matter of intention 
which can be controlled by the contract of the parties. 

Consequently Adams could transfer no property unless the case 
can either be brought within the Factors Act, or there was such con- 
duct on the part of the respondent as estops him from denying that 
the property was vested in the appellants by the sale which Adams 
assumed to make to them, for sale in market overt, is, of course, out 
of the question. If any authority is wanted for this position, nothing 
can be clearer than the following statement of the law by Mr. Justice 
Blackburn in Cole v. N. Western Bank, L.R. 10 C.P. 354; that learned 
judge there says: 

“At common law a person in possession of goods could not confer 
on another, either by sale or by pledge, any better title to the goods 
than he himself had. To this general rule there was an exception of 
sales in market overt, and an apparent exception where the person 
in possession had a title defeasible on account of fraud. But the 
general rule was that, to make either a sale or pledge valid against 
the owner of the goods sold or pledged, it must be shown that the 
seller or pledger had authority from the owner to sell or pledge, as 
the case might be. If the owner of the goods had so acted as to 
clothe the seller or pledger with apparent authority to sell or pledge, 
he was at common law precluded as against those who were induced 
bona fide to act on the faith of that apparent authority, and the 
result as to them was the same as if he had really given it.” 

That the Factors Acts do not apply, is a proposition concluded by 
authority, since the goods were not entrusted to Adams as the factor 
or agent for sale of the respondent, Fuentes v. Montis, L.R. 4 C.P. 
93; Cole v. N.W. Bank, per Baron Bramwell; Johnson vy. Credit Lyon- 
nais Co., 3 C.P. Div. 32, and for the reason that Adams did not in 
fact carry on the business or calling of a factor. That there was no 
estoppel is equally apparent from the same authorities, and especially 
from the case of Cole v. N.W. Bank. Adams had, it is true, the pos- 
session, but no case has ever decided that the owner of goods is 
estopped merely because he has entrusted with the possession of his 
property a person who, being engaged in a business in the course of 
which he sells goods of the same kind as those which have been de- 
livered to him as a bailee, in breach of his duty, has wrongfully sold 
the goods of his bailor as his own. If this were so, no man could 
safely leave his watch with a watchmaker who sells watches, or his 
carriage with a carriage maker who sells carriages, to be repaired. 

In the judgment of Mr. Justice Blackburn already quoted from 
occurs this passage: 


“For example, if a furnished house be let to one who carries on 


| § 2] Forristal v. McDonald. 215 


the business of an auctioneer, he is entrusted as tenant with the fur- 
niture, being in fact an auctioneer, but it never was the common 
law, and could not be intended to be enacted, that if he carried 
the furniture to his auction room and then sold it, he could confer 
any better title on the purchaser than if he had as an auctioneer 
acted for some other tenant who committed a similar larceny as a 
fraudulent bailee; or, to come nearer to the present case, that a 
warehouseman or wharfinger, who, as such, is entrusted with the 
custody of goods, if he happens also to pursue the trade of a factor, 
ean give a better title by the sale of the goods than he could if they 
had been entrusted to some other warehouseman who employed him 
to sell.” 

It is true that, if, in addition to the possession, the indicia of the 
property (not merely documents authorizing the holder to acquire 
the possession, for such latter documents can be of no greater effect 
than the actual possession itself) are handed over, then a sale by 
the party so entrusted, though in breach of faith, will operate as 
an estoppel in favour of a purchaser in good faith, who has relied 
on the prima facie title with which the true owner has invested his 
bailee. This was the true ratio decidendi of Lord Ellenborough’s 
judgment in Pickering v. Busk, 15 Hast 58; and is also, though with 
some hesitation, stated as law by Lord Tenterden in Dyer v. Pear- 
son, 3 B. & C. 38, both of which cases were decisions at common 
law; that of Pickering v. Busk having been decided in 1812, before 
any of the Factors Acts had been enacted. 

The case which is most like the present, and which seems decisive 
of it is that of The City Bank v. Barrow, 5 App. Cas. 664. In that 
case hides had been sent to a tanner near Montreal to be tanned and 
re-shipped to the owner in England. The consignee, who, in the 
course of his business, purchased hides and from them manufactured 
leather, pledged the hides which had been consigned to him to be 
tanned, together with others of his own, to a bank, which acted in 
perfect good faith, as security for advances. It was held by the 
House of Lords that the bank had no title against the true owner, and 
was liable for the value of the hides which had been sold. There can 
be no doubt but that this case correctly states and applies the law 
of England, though it may be doubtful whether it as accurately states 
the law of Quebec, which was assumed to be in this respect identi- 
cal with the English law. 

Were we to hold in this case that Adams was able to transfer 
a good title to the oil in question, we should be establishing the 
principle that in all cases possession is evidence of title, and this 
rule that possession is equivalent to title, although it is undoubtedly 
the law of France, and of many other countries whose legal system 
is founded on that of the French code, and amongst others, and in 
a restricted sense and as applicable only to commercial transactions, 
that of the Province of Quebec, has never been recognized as a rule of 
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the law of England; if it had been, there never would have been any 
necessity for the enactment of the statutes known as the Factors 
Acts, and the numerous cases which have arisen on those Acts, and 
have led to so many refined distinctions, might all have been solved 
without difficulty, for, in that case, all inquiry would have been 
limited to two questions of fact—the actual possession of the person 
‘assuming to sell or pledge and the bona fides of the vendee or pledgee. 

Therefore, notwithstanding the véry able and ingenious argument 
of the learned counsel for the appellants, I am constrained to say 
that I heard nothing from the bar, and on subsequent consideration 
I have found nothing in the authorities, to throw a shadow of doubt 
on the decision of the court below. 

My judgment is that the appeal must be dismissed with costs. 


[Ritchie C.J.. Henry and Gwynne JJ. also gave reasons for dis- 
missing the appeal. Fournier and Taschereau JJ. concurred. ] 
Appeal dismissed. 


[As to sale in market overt in England, see Horwood y. Smith, 
1788, 2 T.R. 750, 23 R.C. 248; Scattergood v. Sylvester, 1850, 15 Q.B. 
506, 16 R.C. 1; Clayton v. Le Roy, [1911] 2 K.B. 1031; Benjamin on 
Sale, 6th ed. 1920, pp. 17-35. As to market overt in Upper Canada 
and Ontario prior to the passing of the Sale of Goods Act in 1920, 
see Bowman v. Yielding, M.T. 8 Vict., Ont. Dig. 1900, vol. 3, col. 
6203; McNabb v. Howland, 1862, 11 U.C.C.P. 434, at p. 436; Thomp- 
son v. Nelles, 1855, 4 U.C.C.P. 399; People Bank of Halifax v. Estey, 
1904, 34 Can. S.C.R. 429, at p. 448. As to market overt in Quebec. 
see Phoenix Assurance Co. v. Laniel, 1926, 59 O.L.R. 55, [1926] 3 
D.L.R. 301. The law of market overt is not recognized in the United 
States: Williston on Sales, 2nd ed. 1924, vol. 1, pp. 825-826.] 


HELBY v. MATTHEWS AND OTHERS. 


[1895] A.C. 471; S.C., 64 L.J.Q.B. 465. In the House of Lords. 


The appellant (Helby) was the owner of a piano, of which he 
had given possession to one Brewster, under an agreement in writing 
of the 23rd of December, 1892, by which Helby agreed to let on hire 
to Brewster a certain piano, and Brewster agreed, inter alia, to pay 
to Helby 10s. 6d. on the 28rd of December, 1892, and on the 23rd 
of each succeeding month, Helby to have the right to terminate the 
hiring and retake possession of the piano if Brewster should not 
duly perform the agreement, and Brewster to have the right to ter- 
minate the hiring by delivering up the piano to Helby (Brewster in 
that event remaining liable for arrears of hire to that time). It was 
also provide that if Brewster should punctually pay 36 monthly in- 
stalments of 10s. 6d. (£18 18s.), the piano should become his sole 
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and absolute property, but that unless and until the full sum of 
£18 18s. should be paid, the piano should be and continue to be 
the sole property of Helby. 

On the 22nd of April, 1893, Brewster, improperly and without the 
consent of Helby, pledged the piano with the respondents, pawnbrokers, 
as security for an advance. Helby, upon discovering this, demanded 
the piano from the respondents, and on their refusing to deliver it, 
brought an action of trover. The defence set up by the respondents 
was that they had received the piano from Brewster in good faith 
and without notice of any claim on the part of Helby, and that 
Brewster having “bought or agreed to buy” it from Helby, they were 
protected by s. 9 of the Factors Act, 1889. 

A county court gave judgment for the plaintiff and this judg- 
ment was affirmed by the Queen’s Bench Division (Lord Coleridge 
C.J. and Day J.). The Court of Appeal (Lord Esher M.R., A. L. 
Smith and Davey L.JJ.) reversed the judgment. The plaintiff ap- 
pealed. 


Lorp HeErRSCHELL L.C. (after stating the facts): My Lords, it is 
said that the substance of the transaction evidenced by the agree- 
ment must be looked at, and not its mere words. I quite agree. But 
the substance must, of course, be ascertained by a consideration of 
the rights and obligations of the parties, to be derived from a con- 
sideration of the whole agreement. If Brewster agreed to buy the 
piano, the parties cannot, by calling it a hiring, or by any mere 
juggling with words, escape from the consequences of the contract 
into which they entered. What, then, was the real nature of the 
transaction? The answer to this question is not, I think, involved in 
any difficulty. Brewster was to obtain possession of the piano, and 
to be entitled to its use so long as he paid the plaintiff the stipulated 
sum of 10s. 6d. a month, and he was bound to make these monthly 
payments so long as he retained possession of the piano. If he con- 
tinued to make them at the appointed times for the period of three 
years, the piano was to become his property, but he might at any 
time return it, and, upon doing so, would no longer be liable to make 
any further payment beyond the monthly sum then due. 

My Lords, I cannot, with all respect, concur in the view of the 
Court of Appeal, that upon the true construction of the agreement, 
Brewster had “agreed to buy” the piano. An agreement to buy im- 
ports a legal obligation to buy. If there was no such legal obliga- 
tion, there cannot, in my opinion, properly be said to have been an 
agreement to buy. Where is any such legal obligation to be found? 
Brewster might buy or not just as he pleased. He did not agree to 
make thirty-six or any number of monthly payments. All that he 
undertook was to make the monthly payment of 10s. 6d. so long 
as he kept the piano. He had an option no doubt to buy it by con- 
tinuing the stipulated payments for a sufficient length of time. If he 
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had exercised that option he would have become the purchaser. I 
cannot see under these circumstances how he can be said either to 
have bought or agreed to buy the piano. The terms of the contract 
did not upon its execution bind him to buy, but left him free to do 
so or not as he pleased, and nothing happened after the contract was 
made to impose that obligation. 3 

The Master of the Rolls said: “It is a contract by the seller to 
sell, and a contract by the purchaser, if he does not change his mind, 
to buy; and if this agreement goes on to its end, it ends in a purchase. 
Therefore, it seems to me that the true and proper construction of 
this instrument, after all, is this: it is an agreement by the one to 
sell, and an agreement by the other to buy, but with an option on 
the part of the buyer if he changes his mind to put an end to the 
contract.” I cannot think that an agreement to buy, “if he does not 
change his mind,” is any agreement to buy at all in the eye of the 
law. If it rests with me to do or not to do a certain thing at a future 
time, according to the then state of my mind, I cannot be said to 
have contracted to do it. It appears to me that the contract in ques- 
tion was in reality a contract of hiring, and not in name or 
pretence only. But for the provision that if the hirer punctually paid 
the 10s. 6d. a month for thirty-six months, the piano should be his 
property, it could not be doubted that it was a mere agreement for 
its hire, and I cannot'see how the fact that this provision was added 
made it any the less a contract of hiring until that condition had 
been fulfilled. 

I think it very likely that both parties thought it would probably 
end in a purchase, but this is far from shewing that it was an agree- 
ment to buy. The monthly payments were no doubt somewhat higher 
than they would have been if the agreement had contained no such 
provision. One can well conceive cases, however, in which a person 
who had not made up his mind to continue the payments for three 
years would nevertheless enter into such an agreement. It might 
be worth his while to make somewhat larger monthly payments for 
the use of the piano in order that he might enjoy that option if he 
chose to exercise it. In such a case how could it be said that he 
agreed to buy when he had not only come under no obligation to 
buy, but had not even made up his mind to do so? The agreement 
is, in its terms, just as applicable to such a case as to one where 
the hirer had resolved to continue the payments for the three years, 
and it must be construed upon a consideration of the obligations 
which its terms create, and not upon a mere speculation as to what 
was contemplated, or what would probably be done under it. 

It was said in, the Court of Appeal that there was an agreement 
by the appellant to sell, and that an agreement to sell connotes an 
agreement to buy. This is undoubtedly true if the words “agreement 
to sell” be used in their strict legal sense; but when a person has, 
for valuable consideration, bound himself to sell to another on cer-. 
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tain terms, if the other chooses to avail himself of the binding offer, 
he may, in popular language, be said to have agreed to sell, though 
an agreement to sell in this sense, which is in truth merely an offer 
which cannot be withdrawn, certainly does not connote an agreement 
to buy, and it is only in this sense that there can be said to have 
been an agreement to sell in the present case. 


It was argued for the respondents that the case came within the 
mischief intended to be provided against by sect. 9 of the Factors Act 
1889, and that the enactment ought, therefore, to be so construed as 
to cover it. I can see no reason for thus straining the language of 
the enactment. A person who is in possession of a piano under such 
an agreement as that which existed in the present case is no more 
its apparent owner than if he had merely hired it, and in the latter 
case any one taking it as security would have no claim to hold it as 
against the owner. ; 

Reliance was placed on the decision in Lee v. Butler, [1893] 2 
Q.B. 318, and it was said that the present case was not, in principle, 
distinguishable from it. There seems to me to be the broadest dis- 
tinction between the two cases. There was there an agreement to 
buy. The purchase-money was to be paid in two instalments, but as 
soon as the agreement was entered into there was an absolute obli- 
gation to pay both of them, which might have been enforced by ac: 
tion. The person who obtained the goods could not insist upon re- 
turning them and so absolve himself from any obligation to make 
further payment. Unless there were a breach of contract by the 
party who engaged to make the payments the transaction necessarily 
resulted in a sale. That there was in that case an agreement to 
buy appears to me, as it did to the Court of Appeal, to be beyond 
question. 

It was further urged for the respondents that when Brewster 
pledged the piano with them it became impossible for him to return 
it to the appellant, and he became, therefore, from that time bound 
to make the stipulated payments and to become the purchaser. I 
cannot accede to this argument. In my opinion, it is impossible to 
hold that Brewster, having only a right under the contract to buy, 
provided he complied with the prescribed conditions, could convert 
himself into a purchaser as against the owner by violating the con- 
ditions of the contract. 

I think the judgment appealed from must be reversed. The re- 
spondents must pay the costs of this appeal, and in the Court below. 


[Lord Morris concurred. Lord Watson, Lord Macnaghten and 
Lord Shand also gave reasons for allowing the appeal. ] 


Order appealed from reversed, and judgment of the Queen’s 
Bench Division restored. 
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[See also Mason y. Lindsay, 1902, 4 O.L.R. 365; Belsize Motor 
Supply Co. v. Cox, [1914] 1 K.B. 244; Marten v. Whalen, [1917] 2 
K.B. 408; Whiteley v. Hilt, [1918] 2 K.B. 808.] 


CAHN AND MAYER v. POCKETT’S BRISTOL CHANNEL 
STEAM PACKET CO. 


[1899] 1 Q.B. 648; S.C., 68 L.J.Q.B. 515. In the Court of Appeal. 


The plaintiffs, as endorsees of a bill of lading for certain copper, 
sued the defendants, who were shipowners, for damages for non- 
delivery of the copper, or in the alternative for a conversion thereof. 

Mathew J. gave judgment for the defendants. The plaintiffs 
appealed. 


A. L. SmirH L.J. The question raised in this case is whether, 
when a seller of goods sends to his buyer under cover of a letter a 
bill of lading accompanied by a draft to be accepted by the buyer 
for the price of the goods contained in the bill of lading, the buyer 
can keep the bill of lading and refuse to accept the draft and yet 
give a good title to the goods covered by the bill of lading to a sub- 
purchaser from him who takes in good faith and without notice of 
the want of authority of the buyer to deal with the bill of lading 
and the goods represented thereby. If the question be answered in 
the affirmative, a further question as to stoppage in transitu will 
arise, which I will deal with hereafter. 

Upon July 12, 1897, Steinmann & Co., of Liverpool, contracted -to 
sell to Pintscher, of Altona, ten tons of copper to be delivered, c.i.f., 
at Rotterdam, payment to be made by Pintscher’s acceptance at thirty 
days from date of bill of lading. On August 27, 1897, the plaintiffs. 
Cahn and Mayer, purchased of Pintscher ten tons of copper. Upon 
August 30, 1897, Steinmann & Co., in fulfilment of their contract with 
Pintscher, forwarded to him a bill of lading indorsed in blank for 
ten tons of copper, accompanied by a draft for his acceptance in the 
following letter: “Liverpool, August 30, 1897. Mr. M. D. Pintscher, 
Altona. Dear Sir,—We beg to confirm our respects of the 26th inst., 
and have the pleasure of handing you herewith bill of lading for ten 
tons R.T.C. ingots, shipped per ss. Collier to Rotterdam. We further 
hand you our invoice for these goods amounting to M. 10, 624 30 
and our draft for the same amount, which be good enough to provide 
with your acceptance and return to us as soon as possible. Yours 
truly, R. Steinmann & Co.” The draft contained in this letter was 
by mistake drawn for £10 in excess of the contract price of the 
copper, but no point is made as to this. This letter, with its in- 
closures, reached Pintscher upon September 1, 1897, and he there- 
upon retained the bill of lading and handed it to his banker to hand 
to the plaintiffs, and when they paid against the bill of lading, the 
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banker was to credit the proceeds to Pintscher’s account which was 
then in debit. Pintscher never accepted the draft. The banker on 
September 2, 1897, accordingly handed the bill of lading indorsed by 
Pintscher to the plaintiffs in fulfilment of their contract with Pint- 
scher, and against this bill of lading the plaintiffs paid cash to the 
banker, taking it in good faith and without notice that Pintscher 
had no authority from Steinmann & Co. to deal with the bill of lading 
as he was doing. The banker credited the amount received from the 
plaintiffs to Pintscher’s overdrawn account. Before the goods ar- 
rived at Rotterdam, Steinmann & Co. being unpaid for their copper, 
and Pintscher having become insolvent, Steinmann & Co. stopped the 
copper in transitu. In these circumstances, are the plaintiffs entitled 
to the copper as against Steinmann & Co., the unpaid vendors? This 
depends upon the Sale of Goods Act, 18938, coupled with the Factors 
Act, 1889, which clearly must be read together, for without these Acts 
there can be no doubt that the plaintiffs took no title to the goods, 
and the learned judge has held that they did not, and the plaintiffs 
appeal. 

That the Factors Acts, commencing as they do in the year 1823 
(4 Geo. 4 c. 83), and finishing up with the Sale of Goods Act, 1893, 
were passed to afford protection to persons dealing in good faith 
and without notice with factors cannot be disputed, and that addi- 
tional protection to persons so dealing, not only with factors, put 
also with buyers of goods, has by these Acts from time to time been 
afforded is equally clear; and the first question is whether the plain- 
tiffs are within the protection of the last of these Acts—namely, the 
Sale of Goods Act, 1893—coupled with the Factors Act, 1889. I 
would point out that it is only in cases where an owner has in 
some way been deprived of his goods without his authority that the 
Factors Acts are required; for, if he is not so deprived, the Acts 
are not needed to protect bona fide transactions with agents and 
buyers. 

By s. 25, sub-s. 2, of the Sale of Goods Act, 1893, it is enacted, 
“Where a person having bought or agreed to buy goods’—this em- 
braces Pintscher—‘obtains with the consent of the seller’”—this em- 
braces Steinmann & Co.—‘“possession of the goods or the documents of 
title to the goods’—which undoubtedly comprises a bill of lading— 
“the delivery or transfer by that person, or by a mercantile agent 
acting for him, of the goods or documents of title, under any sale, 
pledge, or other disposition thereof, to any person receiving the same 
in good faith, and without notice of any lien or other right of the 
original seller in respect of the goods, shall have the same effect as 
if the person making the delivery or transfer were a mercantile agent 
in possession of the goods or documents of title with the consent of 
the owner.” By sub-s. 3 of this section the term ‘mercantile agent” 
has the same meaning as in the Factors Acts. It will be noticed 
that the important words of this section are, “obtains with the con- 
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sent of the seller possession of the goods or the documents of title 
to the goods.” I now turn to s. 2, sub-s. 1, of the Factors Act, 1889, 
to see what are the powers of a “mercantile agent.” It is thereby 
enacted: “Where a mercantile agent is with the consent of the 
owner’—in this case where Pintscher is with the consent of Stein- 
mann & Co.—‘in possession of goods or of the documents of title to 
. goods, any sale, pledge, or other disposition of the goods, made by 
him when acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this Act, be as valid as if he 
were expressly authorized by the owner of the goods to make the same: 
provided that the person taking under the disposition acts in good 
faith, and has not at the time of the disposition notice that the per- 
son making the disposition has not authority to make the same.” By 
s. 2, sub-s. 2, of this Act of 1889 it is enacted that “‘where a mer- 
eantile agent’”—which includes a buyer—‘“has, with the consent of the 
owner, been in possession of goods, or of the documents of title to 
goods, any sale, pledge, or other disposition which would have beer 
valid, if the consent had continued, shall be valid notwithstanding the 
determination of the consent: provided that the person taking under 
the disposition has not at the time thereof notice that the consent 
has been determined.” By s. 1, sub-s. 2, of this Act of 1889, it is en- 
acted that “a person shall be deemed to be in possession of goods, 
or of the documents of title to goods, where the goods or documents 
are in his actual custody or are held by any other person subject to 
his control or for him or on his behalf.” 

So it will be seen that in this case the first question comes to this 
—Did Pintscher obtain the actual custody of the bill of lading with 
the consent of Steinmann & Co.? For, if so, the plaintiffs can make 
title to the bill of lading and the goods under the above-mentioned 
Acts. No point is made as to whether Pintscher acted in the or- 
dinary course of business of a mercantile agent when he parted with 
the bill of lading as he did to his banker. A point was made that, 
when the plaintiffs contracted with Pintscher to buy ten tons of 
copper, they did so before Pintscher had the custody of the bill of 
lading, and that the plaintiffs were not therefore protected by the 
Acts; for it was said that the sale was made by Pintscher to the 
plaintiffs before he was in possession of the document of title. But 
I think the answer to this argument is that s. 25, sub-s. 2, of the 
Sale of Goods Act, 1893, validates the delivery or transfer of a docu- 
ment of title, which took place in this case when Pintscher trans- 
ferred the indorsed bill of lading through his banker to the plaintiffs, 
against which they paid their money. This point fails Steinmann 
& Co. That the bill of lading was in the actual custody of Pintscher 
is clear, though I agree that this does not suffice, for the statute 
enacts that the actual custody of the document of title must be ob- 
tained by the mercantile agent or buyer with the consent of the seller. 
Now the bill of lading was not obtained by Pintscher from Stein- 
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mann & Co. by any trick or device, in which case it could not, I 
think, be said that Pintscher had obtained the actual custody of it 
with Steinmann & Co.’s consent; but, on the contrary, the bill of 
lading, accompanied by the draft, was voluntarily sent by Steinmann 
& Co. to Pintscher, and it was by this voluntary act of Steinmann 
& Co. and by this alone that the bill of lading was obtained by Pint- 
scher from them, and thus got into his ‘actual custody,” which are 
the words of the Act. Why, then, was not the bill of lading obtained 
by Pintscher and in his actual custody with Steinmann & Co.’s con- 
sent? The limitation of Pintscher’s authority to deal with the bill 
of lading after he got it into his custody, before he accepted the 
draft, is not to the point, which as before stated is—Did Pintscher 
obtain the actual custody of it with the consent of Steinmann & Co? 
In my judgment the words of the Act mean actual physical custody. 
After consideration, the only answer I can give to this question is 
that the bill of lading was obtained by Pintscher from Steinmann & 
Co. and was in his actual custody with Steinmann & Co.’s consent. 

It is, however, argued that what Lords Westbury and Cairns said 
in Shepherd v. Harrison, L.R. 5 H.L. 116, shews that I am wrong, but 
I do not think so. What those noble and learned Lords were dealing 
with was the passing of property in goods contained in a bill of lad- 
ing to a purchaser, he not accepting the draft accompanying the bill 
of lading. We have nothing to do in this case with the passing of 
property to Pintscher. That no property passed to Pintscher in the 
copper cannot be doubted, but this is not the question. Lord West- 
bury, at p. 130, said that, though it was not in writing, the meaning 
of the transaction was ““Remember you are not to possess yourselves 
of the bill of lading until you have accepted the bill of exchange;” 
and Lord Cairns, at p. 132, said: “I do not believe there is a mer: 
chant in England that would have had any doubt that the meaning” 
(of sending the bill of lading and draft together) “was: You shall 
have the bill of lading when you accept the bill of exchange... . I 
hold it to be perfectly clear that, when a cargo comes in this way, 
protected by a bill of lading and a bill of exchange, it is the duty of 
those to whom the bill of lading and the bill of exchange are trans- 
mitted in a letter, either ‘to approbate or to reprobate’ entirely and 
completely, then and there....JI therefore think, that, when one 
merchant in this country sends to another, under circumstances like 
the present, a bill of lading and a bill of exchange, it is not at all 
necessary for him to say in words: We require you to take notice 
that our object in inclosing these bills of lading and bills of exchange 
is, that, before you use the bills of lading, you shall accept the bills 
of exchange.” It seems to me that the noble and learned Lords 
clearly state that, before the draft is accepted, the buyer is not to 
use the bill of lading, and if he does so, it is a clear breach 
of his duty to the seller, and in such circumstances no property 
passes to the buyer. But this does not cover the present question, 


224 Cahn v. Pockett’s B.C. S.P. Co. [CHAP. IIL. 


which is, Did Pintscher obtain the actual custody of the bill of 
lading, that is of the thing itself, with Steinmann & Co.’s consent? 
The noble and learned Lords were not dealing with the effect of the 
Factors Acts, which was not before them, and with which they had 
nothing to do. I agree that it was Steinmann & Co.’s intention that 
Pintscher was not to use the bill of lading unless and until he ac- 
cepted the draft; but the bill of lading was none the less in Pint- 
scher’s actual custody with their consent before he accepted the draft. 
The Législature, when it passed the Sale of Goods Act, 1893, by s. 
19, sub-s. 3, enacted what had been held by the House of Lords 
in Shepherd v. Harrison and nothing more, the Act being an Act 
to codify the law. 

I now come to the second question, raised in this court for the 
first time, for it was not made in the court below—that, supposing 
the plaintiffs had a good title to the bill of lading by virtue of the 
protection afforded to them by the conjoint operation of the Sale of 
Goods Act, 1893, and the Factors Act, 1889, Steinmann & Co. could 
nevertheless, stop, as they did, the goods in transitu and thus defeat 
the plaintiffs’ statutory title to the goods comprised in the bill of 
lading. I agree that this is an important point, for, if it be sound, 
the title to a bill of lading and the goods represented thereby, which 
a sub-purchaser in good faith takes from a buyer of the goods and 
obtains by reason of the provisions of the Act, will in many cases 
be invalidated. Now, what does s. 2, sub-s. 1, of the Act of 1889 enact? 
It enacts that, where a mercantile agent (which includes a buyer) is, 
with the consent of the owner, in the actual custody of goods or the 
documents of title to goods (which for this point must be taken to 
be the case), any disposition of the goods made by him shall, subject 
to the provisions of this Act, be as valid as if he were expressly au- 
thorized by the owner of the goods to make the same, provided that 
the person taking under the disposition acts in good faith, and has 
not at the time of the disposition notice that the person making the 
disposition has not authority to make the same: in other words, as 
if the disposition had been made by the owner of the goods himself 
or by his lawfully authorized agent. By s. 10 of this Act it is en- 
acted that, where a document of title to goods has been lawfully 
transferred to a person as a buyer (which was done in this case by 
Steinmann & Co. passing the indorsed bill of lading to Pintscher), 
and that person transfers the document to a person (the plaintiffs) 
who takes the document in good faith and for valuable consideration 
(as the plaintiffs did), the last mentioned transfer shall have the 
same effect for defeating any vendor’s lien or right of stoppage in 
transitu as the transfer of a bill of lading has for defeating the right 
of stoppage in transitu. What avail, then, is it to call attention to 
s. 61, sub-s. 2, of the Sale of Goods Act, 1893, which enacts that the 
rules of common law, including the law merchant, save in so far as 
they are inconsistent with the express provisions of the “Act, shall 
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continue to apply to contracts for the sale of goods? For, in my 
judgment, the provisions of s. 2, sub-s. 1, and s. 10 of the Factors 
Act, 1889, which it is conceded must be read as part of the Act of 
1893, expressly provide that, in circumstances such as exist in the 
present.case, the right to stoppage in transitu is defeated. See also, 
as to this, the proviso of s. 47 of the Act of 1893, of which section 
the first part leaves the right of stoppage in transitu precisely where 
it was before upon the mere sale of goods, when no transfer of the 
bill of lading by indorsement takes place, and the proviso re-enacts 
s. 10 of the Factors Act, 1889. This second point, therefore, as to 
stoppage in transitu, also fails Steinmann & Co. For the reasons 
above I think that the appeal must be allowed. 


[Collins and Romer L.JJ. also gave reasons for allowing the 
appeal. ] 


Appeal allowed. 


WEINER v. GILL; WEINER v. SMITH. 
[1906] 2 K.B. 574; S.C, 75 L.J.K.B. 916. In the Court of Appeal. 


The plaintiff was a manufacturing jeweller. The defendants in the 
first action were the executors of one Gill, a pawnbroker; and the 
defendants in the second action were the executors of one Robinson, 
a pawnbroker. 

The actions were for the delivery up of certain articles of jewel- 
lery belonging to the plaintiff and wrongfully pawned by one Long: 
man with the said Gill and Smith respectively. The articles were 
delivered by the plaintiff to one Huhn, a dealer in jewellery, upon the 

. terms, in each case, of a note or memorandum specifying the price 
and bearing the heading: “On approbation. On sale for cash only 
or return. From Samuel Weiner, diamond mounter and manufactur- 
ing jeweller. Goods had on approbation or on sale or return remain 
the property of Samuel Weiner until such goods are settled for or 
charged. The consignees are responsible for these goods until they 
are returned to my possession.” Huhn delivered the articles to Long- 
man, who was also a dealer in jewellery, upon the representation by 
Longman in the case of each article that he had a particular cus- 
tomer who was desirous of buying an article of that description, and 
upon the terms that Longman should pay immediate cash for the 
articles or return them in a few days. In fact, Longman had no 
customer for any of the articles, and he immediately on receiving 
them from Huhn pledged them with the defendants respectively, 
who advanced money on them in good faith. Longman was _ subse- 
quently prosecuted by Huhn for larceny of the articles, but was 
acquitted. 
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The actions were tried by Bray J. without a jury. He gave judg- 
ment for the plaintiff. The defendants appealed. 


Lorp ALVERSTONE C.J. In this case I am of opinion that the 
judgment of Bray J. was right and must be affirmed. The question 
arises under a document in an unusual form by which a contract was 
created between the plaintiff and Huhn, to whom certain goods were 
entrusted by the plaintiff. = 

Before dealing with the main point which has been argued in 
this Court, I wish to say that I express no opinion as to the question 
of estoppel which was raised in the Court below but has not been 
argued before us. With regard to the argument based on s. 25 of 
the Sale of Goods Act, 1893, and the parting with the jewellery by Long- 
man, in my opinion the short answer to it is that, as Longman ob- 
tained possession of the goods by fraud, the defendants cannot rely 
on Longman’s acts as giving them a title against the plaintiff. 

The main question which has been argued before us, and which 
Bray J. decided in favour of the plaintiff, is whether the property 
in the goods had passed from the plaintiff to Huhn so as to enable 
the defendants to say that they had acquired a good title to them. 
If this contract were an ordinary contract by which goods are deliv- 
ered to a buyer on sale or return the case of Kirkham y. Atten- 
borough, [1897] 1 Q.B. 201, would be a conclusive authority in favour 
of the defendants, for the principle was there laid down that, in the 
case of a contract on sale or return, the buyer is entitled to retain 
the goods for a time on credit, but if he deals with the goods in a 
way which in ordinary circumstances and apart from any special 
terms in the contract is inconsistent with his right to return them, 
as, for example, by selling or pledging them, he loses the 
right to return them and the property in the goods' passes 
to him. Bray J. has decided that, having regard to the terms 
of this contract, the case does not come within that principle. I 
may say in passing that I do not think that the case of Bryce y. 
Ehrmann, 7 F.. 5, 42 Se. L.R. 28, is of very much assistance to us 
in deciding the present case. The judges who decided that case did 
express certain opinions with regard to the meaning and effect of a 
contract the language of which was to a certain extent similar to, 
though not identical with, this contract, but the facts of the two cases 
are not the same. It is contended for the defendants that Huhn 
was entrusted by the plaintiff with the possession of the goods for 
the purpose of finding a purchaser; that for that purpose, but for 
no other, he was allowed to part with the possession of them; and 
that when he handed the goods over to Longman he did an act 
which was equivalent to the kind of act which was held in Kirkham 
v. Attenborough to be an act adopting the transaction—in other 
words, that he dealt with the goods under the contract in such a 
way that the property in them* passed to him. 


« 
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The question which we have to determine, therefore, is whether 
this contract is an ordinary sale or return contract. Sect. 18 of the 
Sale of Goods Act, 1893, provides that: “Unless a different intention 
appears, the following are rules for ascertaining the intention of 
the parties as to the time at which the property in the goods is to. 
pass to the buyer:—Rule 4: When goods are delivered to the buyer 
on approval or ‘on sale or return,’ or other similar terms, the prop- 
erty therein passes to the buyer—(a) when he signifies his approval 
or acceptance to the seller, or does any other act adopting the tran- 
saction.”’ It is contended for the plaintiff that it appears from the 
terms of this contract that the parties had a different intention as to 
the time at which the property in the goods should pass, and that 
r. 4 has therefore no application to the case. The document which 
constitutes the contract under whith the goods were delivered by 
the plaintiff to Huhbn is in the following terms: “On approbation. On 
sale for cash only or return.” If it had stopped there there might 
have been a difficulty in the plaintiff’s way, for I can imagine a case 
of goods being delivered on sale or return on the terms that the 
buyer should pay cash as soon as he has signified his acceptance or 
approval or done any other act adopting the transaction. I do not 
think the giving of credit is an essential element in a contract of 
sale or return. But, however that may be, this document goes on 
to say that “goods had on approbation or on sale or return remain 
the property of Samuel Weiner until such goods are settled for or 
charged.” That is, in my opinion, a distinct statement of the inten- 
tion of the parties that property in the goods was not to pass to 
Huhn unless and until he informed the plaintiff that he accepted the 
goods and at the same time tendered the money for them, or asked 
the plaintiff to debit him with the price and the plaintiff consented 
to do so. It follows that in the words of s. 18 “a different intention 
“appears,” and therefore the intention of the parties as to the time 
at which the property is to pass is not to be ascertained according 
to r. 4 of that section, the parties themselves having clearly indi- 
cated by the terms of the contract that the property was only to 
pass when Huhn paid cash or was debited by the plaintiff with the 
price of the goods. That being so, it is obvious that the case of 
Kirkham y. Attenborough has no application to the facts of this 
case. 

In my opinion Bray J. has taken the correct view of this contract, 
and was right in holding that in the circumstances the property in 
the goods had not passed to Huhn. The appeal must therefore be 
dismissed. 


Sir GorELL BARNES, PRESIDENT. I agree that this appeal must be 
dismissed. We are not concerned with the question of estoppel, be- 
cause counsel for the defendants has declined to base his case upon 
that point, possibly for the reasons appearing in the latter part of 
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the judgment delivered by Bray J. in the Court below. Nor is it 
necessary, in my opinion, to consider the Scotch case of Bryce y. 
Ehrman, 7 F. 5, 42 Sc. L.R. 23, for that case was decided on a dif- 
ferent form of contract and under rules of law which differ from 
those applicable in this country. The only question which we have 
to consider is whether the property in these goods had passed from 
the plaintiff to Huhn. As a general rule the person in the possession 
of goods cannot convey a better ‘title to them than he himself has. 
There are exceptions to that rule, examples of which are to be found 
in the Factors Act, 1889, and in s. 25 of the Sale of Goods Act, 1893. 
It has been argued that in the present case the defendants are pro- 
tected by s. 25 of the latter Act, but, having regard to the facts of 
the case, I do not think that that argument can be successfully main- 
tained. In considering the question whether the property passed 
from the plaintiff to Huhn regard must be had to the terms of s. 17 
and s. 18 of the Sale of Goods Act. Sect. 17 provides that: ‘“(1) 
Where there is a contract for the sale of specific or ascertained goods 
the property in them is transferred to the buyer at such time as the 
parties intended it to be transferred. (2.) For the purpose of ascer- 
taining the intention of the parties, regard shall be had to the terms 
of the contract, the conduct of the parties, and the circumstances of 
the case.” (The President also read s. 18, r. 4.) If the present case 
were one falling within the terms ‘fon sale or return” in r. 4, then 
the case. of Kirkham v. Attenborough, [1897] 1 Q.B. 201, would no 
doubt be in point, because, as was said by Wightman J. in Moss v. 
Sweet, 16 Q.B. 493, at p. 495, the meaning of a contract of sale or 
return is ‘that the goods were to be taken as sold, uniess returned 
within a reasonable time.» In the present case, however, we are 
dealing with a contract of an entirely different character, for on the 
face of the contract there appears a different intention as to when 
the property shall pass from that laid down in r. 4 of s. 18. The 
terms of the contract shew a clear intention that no property in 
the goods shall vest in Huhn until he has paid for them or been 
charged by the plaintiff for them. So that no means existed by which 
the buyer could exercise such an option as was indicated in r. 4. 
The only thing he could do was to pay cash for them or to get the 
plaintiff to debit him with the price: That was not done, and there- 
fore, in my opinion the property in the goods never passed to Huhn, 
and consequently the defendants have no answer to the plaintiff’s 
claim. 


Farwett L.J. I agree. I treat the case simply as a common law 
case of the right of property passing as between the parties to this 
arrangement. I desire to reserve my judgment as to what the posi- 
tion would have been if the rights of third parties, purchasers for 
value without notice, claiming under the doctrine of estoppel had had 
to be considered. 
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With regard to the question as to the passing of the property, I 
do not see how the provisions of r. 4 of s. 18 of the Sale of Goods 
Act, 1893, can have any application to a case like the present, where 
the goods were delivered, not merely on approval or on “sale or 
return,” but on approval or sale for cash. The payment of cash was 
apparently intended to accompany, or to follow, the delivery before 
any property passed. I see no reason why two parties, as between 
themselves and also as between themselves and a third party who 
cannot set up the doctrine of estoppel, should not agree to an ar: 
rangement of that kind. 

I must say that if it were not for the doctrine of estoppel, I 
should have had very great difficulty in seeing the answer to the 
point made by Mr. Hamilton in the course of his very able argu- 
ment that arrangements of this kind might be used by dishonest 
persons as a trap by which the original owner of the jewellery might 
defraud unwary purchasers. My own view is that when a case of 
that sort has to be considered, it will be found that the, doctrine of 
estoppel gets rid of the difficulty. If I did not think so, I should 
be much inclined to consider whether this contract could not, in 
some way or other, be construed, as the contract in Bryce v. Ehrmann 
appears to have been construed by the Scotch Court, so as to pre- 
vent that difficulty from arising. I do not desire to do more than 
to refer to the judgment which I gave in Rimmer yv. Webster, [1902] 
2 Ch. 163; at p. 172 of the report there will be found the considera- 
tions which I thought applied to an estoppel of this kind; and I 
would point out that in the case in the House of Lords, Farquhar 
son v. King, [1902] A.C. 325, at p. 348, to which Bray J. referred, the 
real question, according to Lord Lindley, for the jury was: “Did the 
plaintiffs so act as to hold Capon out to the defendants as their agent 
to sell goods to the defendants?” The same test might very well 
-be applied to a case where a man, although’ not in terms an agent, 
is clothed with the indicia of title to goods for the purpose of selling 
them, so that it cannot be said that the property in the goods has 
passed to him, it may nevertheless be said that he was the agent of 
the owner of the goods, and in that way the injustice could be 
avoided. I agree that this appeal must be dismissed. 

Appeal dismissed. 


OPPENHEIMER v. ATTENBOROUGH. 


[1908] 1 K.B. 221; S.C., 77 L.J.K.B. 209. In the Court of Appeal. 


Appeal by the plaintiff from the decision of Channell J. at the 
trial of the action without a jury. 

The action was brought by the plaintiff, a dealer in diamonds ecar- 
rying on business at Holborn Viaduct, against the defendants, a firm 
of pawnbrokers in Fleet Street, to recover certain parcels of dia- 
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monds which were alleged to have been wrongfully pledged with 
the defendants for the sum of about £1200. 

It appeared from the evidence that the plaintiff had been from 
the year 1888 acquainted with a diamond broker named Schwabacher, 
who had previously been a member of a firm of diamond merchants, 
called Schwabacher Brothers, until that firm ceased to exist. Schwa- 
bacher had originally obtained advances from the defendants upon 
the security of diamonds pledged -by him in the year 1898, when he 
was trading as a diamond merchant, and from that date until the 
transactions which give rise to the present proceedings he had con- 
tinued to pledge diamonds with the defendants from time to time, 
frequently taking out stones already in pledge and replacing them 
by others. In April, 1906, Schwabacher came to the plaintiff’s office 
and asked the plaintiff to let him have some diamonds to shew to 
two firms of diamond merchants, whose names he gave, to whom he 
thought he could sell them. The plaintiff, relying upon Schwabacher’s. 
statement, let him have a number of diamonds, and gave him a com- 
mission note, in which he inserted the price at which the diamonds. 
might be sold. Schwabacher did not shew the diamonds to either 
of the firms named by him, but pledged them with the defendants. 
for an advance of money to himself, sending a note to the plaintiff 
to the effect that the diamonds were sold. These dealings were re- 
peated on more than one occasion before the dishonesty of Schwa- 
bacher was discovered by the plaintiff, who, on the refusal of thé 
defendants to give up the diamonds pledged with them, brought the 
present action. At the trial evidence was given by several diamond 
merchants and diamond brokers on behalf of the plaintiff to the ef- 
fect that a diamond broker, employed to sell diamonds, had no au- 
thority to pledge them in order to obtain advances of money for his 
principal, and that it was an unheard-of thing in the trade to employ 
a broker to pledge diamonds. 

Channell J. found upon the facts that the diamonds were in pos- 
session of Schwabacher, as a mercantile agent, with the consent of 
the plaintiff, and that the defendants had acted in the matter of the 
pledge with good faith; and he held that the general authority given 
by the Factors Act, 1889, to a mercantile agent to pledge goods of 
which he is in possession with the consent of the owner is not re- 
stricted by the existence in a particular trade of a custom that a 
mercantile agent, employed in that trade to sell goods, has no au- 
thority to pledge them, and he gave judgment for the defendants. 
The plaintiff appealed. : 


Lorp ALVEeRSTONE C.J. In this case my brother Channell has decided 
in favour of the defendants, whom he has held to be protected by 
the Factors Act, 1889. It has been strenuously contended that the 
words “when acting in the ordinary course of business of a mercantile 
agent” were inserted in sub-s. 1 of s. 2 with the intention of imposing 
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some limit upon the generality of previous legislation. I have care- 
fully considered the argument of Mr. Hamilton, who pointed out the 
difference between the expression “course of his business’ which is 
used in sub-s. 1 of s. 1 and the expression “course of business of a 
mercantile agent” in sub-s. 1 of s. 2, and I think that, unless we see 
our way very clearly, we ought not to hold that the words in sub-s. 
1 of s. 2 were meant to deprive the pledgee of the protection given 
by former Acts, solely on the ground that the mercantile agent 
has acted in a way contrary to the custom of the particular trade, 
and contrary to the way in which his principal in the particular case 
intended him to act. 

In this case evidence was tendered before Channell J.—and I will 
assume for the purposes of the case that it was practically uncon- 
tradicted—that in the diamond trade it was the custom that diamond 
merchants desirous of obtaining advances on diamonds, did not do 
so through agents, but did the business themselves. It seems to be 
conceded by Mr. Rawlinson’s argument that an express prohibition 
by a principal to his agent would not, if the agent pledged the goods 
in the course of business, be sufficient to deprive the pledgee of the 
protection given by the Act. I think that my brother Channell has 
taken a right view in holding that evidence of this custom was not 
admissible for the purpose of defeating the protection which other- 
wise is by the Act given to a pledgee. 

When you are dealing with a person who is a mercantile agent, 
you have to find out whether in the customary course of his business 
as such agent he has authority to sell or consign for sale or buy 
or raise money on goods. It is clear therefore, why the words “in 
the customary course of his business as such agent’’ were inserted 
in sub-s. 1 of s. 1 of the Factors Act, 1889. There are many kinds 
of agents who receive possession of goods, such, for instance, as 
carriers, and yet it is no part of the customary course of business 
of such agents to sell them or consign them for sale or raise money 
on them. Therefore, when you are dealing with an agent in possession 
of goods, you have, no doubt, to consider what kind of agent he is, 
and what his customary course of business would be when he is 
acting in the capacity of agent. Mr. Rawlinson pressed upon us the 
case of an auctioneer, which is undoubtedly one of some difficulty. 
He suggested that under sub-s. 1 of s. 2, unless it be read as he 
wishes to read it, an auctioneer would have power to pledge goods 
entrusted to him for sale. It seems to me that there may be par- 
ticular agents, such as auctioneers, with regard to whom a pledge 
by them of goods entrusted to them would be such a departure from 
the ordinary course of their business as to put the pledgee upon 
notice. No question of that kind arises in this case. Having got 
the class of mercantile agents whose transactions are to be validated 
in the interests of a pledgee, as contemplated by the preamble of the 
Factors Act, 1842, we come to sub-s. 1 of s. 2, which deals with the 
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circumstances under which the transaction must be carried out. T 
think that the sub-section means that the transaction is to be validated, 
if the agent has acted in the transaction as a mercantile agent would 
act. That, no doubt, includes limits that have been suggested, such 
as that the sale, or whatever the transaction is, must not take place 
outside business hours, or under circumstances under which a mer- 
cantile agent in the trade would not ordinarily transact business. The 
view I take of the law is really that which was taken in two of the 
cases cited to us. In Lamb vy. Attenborough, 31 L.J.Q.B. 41, a clerk 
who was authorized py his employer to sign delivery orders per 
' procuration, and who by so doing obtained possession of dock-warrants, 
was held not to be an agent entrusted with the possession of documents 
of title to goods within the meaning of 5 & 6 Vict. c. 39. Blackburn 
J. in that case said: “The agent contemplated by the statute is an 
agent having mercantile possession, so as to be within the mercantile 
usage of getting advances made. In this case Bryant’s possession 
was that of servant, not of agent; and when the documents were 
created by the dock company, they belonged to the plaintiff, and he 
had a right to demand them back from the defendant.” In the case 
of Hastings v. Pearson, [1893] 1 Q.B. 62, a man employed at a salary 
of 30s. per week and a commission to take small articles of jewellery 
to private houses to sell, instead of selling them for his employers, 
pawned them for his own benefit. Mathew J. said: ‘There is no 
such business as that of an agent to pledge with pawnbrokers small 
articles of jewellery for the purpose of raising money for the em- 
ployer of the agent. The Factors Act therefore does not apply.” 
Mathew J. therefore dealt with the case on the basis that it could 
not fairly be said that the agent, who was employed only to sell 
small articles of jewellery, was a person who, in carrying out the 
transaction of pledge, was acting in the ordinary course of business 
of a mercantile agent. It may be possible to take another view of 
the facts, but that is the way in which the case was decided by 
Mathew J., and it does not seem to me to go far enough for Mr. 
Rawlinson’s argument. In my opinion the words “acting in the 
ordinary course of business of a mercantile agent” mean that the 
person must act in the transaction as a mercantile agent would 
act if he were carrying out a transaction which he was authorized 
by his master to carry out. Then Mr. Rawlinson took the point 
that where a pledgee is told by the pledgor that the goods are his 
own—that is to say, where the pledgor does not purport to be agent 
for any one—the pledgee gets no protection under the Act. I cannot 
think that it was intended to exclude from the protection given by 
the Act a case where a mercantile agent has possession of goods 
with the consent of the owner, and tells a lie to the pledgee in 
order to obtain an advance upon them. And this view is supported by 
implication. The preamble of the Factors Act, 1842, recites that it 
is expedient and necessary that owners entrusting agents with the 
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possession of goods should be bound by any contract of pledge in 
like manner as they would be bound by a contract of sale, that is, 
notwithstanding the pledgee has notice that the pledgor is an agent. 
It seems to me that it would be very strange that the Legislature 
should intend to protect a transaction of pledge made by a person 
whom the pledgee knew to be an agent, but not one where the 
pledgor does not communicate his real position to the pledgee. I am 
therefore of opinion that Schwabacher was acting in the ordinary 
course of business of a mercantile agent—or at least there is no 
evidence that he was not—and that Channell J. was right in ruling 
that the words of the Act of 1889 have not cut down the protection 
given to the pledgee by former legislation. 

One other point was raised. It was argued that the evidence 
shewed that Schwabacher, who had a fraudulent mind when he 
received the diamonds from the plaintiff, obtained the diamonds by 
larceny by a trick, and therefore was not in possession of them 
“with the consent of the owner.” My brother Channell said that upon 
the facts he did not think that larceny by a trick had been made 
out. I agree with Channell J. that the evidence here fell far short 
of establishing larceny by a trick. The point therefore still remains 
open whether, assuming the goods to. have been obtained by larceny 
by a trick, the agent can be said to be in possession of them with 
the consent of the owner. I think that the judgment of Channell J. 
was right, and that the appeal must be dismissed. 


[Buckley and Kennedy L.JJ. also gave reasons for dismissing 
the appeal. ] 
Appeal dismissed. 


WEINER v. HARRIS. 


[1910] 1 K.B. 285; S.C., 79 L.J.K.B. 342. In the Court of Appeal. 


The plaintiff was a manufacturing jeweller. The defendant was 
a money-lender and pawnbroker. The action was brought for the 
recovery of certain articles of jewellery which had been pledged with 
the defendant by one Fisher as security for an advance to the latter. 

About the end of 1904 or the beginning of 1905 Fisher, who had 
previously been employed as an assistant to a jeweller named Samuels, 
set up business on his own account, and he travelled about the country 
selling jewellery. The plaintiff from time to time sent him articles 
of jewellery for sale upon the terms in each case of an approbation 
note containing the following heading:—“On approbation. On sale for 
cash only or return. From Samuel Weiner, diamond mounter and 
manufacturing jeweller. Goods had on approbation or on sale or 
return remain the property of Samuel Weiner until such goods are 
settled for or charged. The consignees are responsible for these goods 
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until they are returned to my possession.” The note specified the 
price of the articles. 

Some months later Fisher, who in the meantime had opened a 
jeweller’s shop in Harrogate, proposed a change in the terms upon. 
which business should be conducted between him and the plaintiff, 
and ultimately the new terms of business were embodied in a letter 
written by Fisher to the plaintiff, dated July 31, 1905. That letter 
(omitting the formal parts) was.as follows: : 

“T acknowledge I have had from you on sale or return the goods 
entered up to this date in the book labelled ‘goods sold to Mr. Fisher,’ 
which is in your possession, and which I have examined, and I admit. 
that I have to account to you for such goods. The goods referred 
to in that book mentioned are your property, and to remain so until 
sold or paid for, they being only left with me for the purpose of 
sale or return, and not to be kept as my own stock. The goods. 
I receive from you are to be entered at cost price, and my remunera- 
tion for selling them is agreed at one half of the profit; that is, I 
retain one half of the difference of the price at which I sell each 
article and the cost of it, and immediately I receive the price of any 
article sold I am to remit to you the cost price and one half of 
the profit as above. It is clearly understood that you have no interest 
in my business, and I have none in yours, and that no arrangement 
of any kind is existing or to exist between us, and that any goods. 
I may have at any time from you may be returned upon payment.” 

Thenceforward the course of business between the parties was 
regulated by this letter. The plaintiff, however, in sending goods to 
Fisher still continued to use the same form of approbation note, 
but the cost price of the goods was substituted for the price at which 
the goods were to be sold. It appeared that the plaintiff had en- 
trusted to Fisher many thousand pounds’ worth of goods on this 
footing. 

The defendant by his defence alleged that the goods in question 
in this action had been pledged with him by Fisher with the express 
authority of the plaintiff, and alternatively that Fisher was a mer- 
cantile agent within s. 1, sub-s. 1, of the Factors Act, 1889, and as 
such had authority to pledge the goods, and that at the time when 
the goods were pledged the defendant had no notice of any disability 
on the part of Fisher to deal with them. 

Pickford J. held upon the construction of the letter of July 31, 
1905, that Fisher was not a mercantile agent entrusted with goods 
for the purpose of selling on behalf of the plaintiff within the meaning 
of the Factors Act, 1889, and had consequently no implied authority 
to pledge, and he found on the evidence that he had no express 
authority from the plaintiff. He therefore gave judgment for the- 
plaintiff with costs. [In a similar case of Weiner v. Owen, Bray J. 
reached the same conclusion. ] 

The defendant appealed upon the question of law. 
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Cozens-Harpy M.R. This appeal raises a question which is un- 
doubtedly one of some difficulty, because the document upon which 
everything depends has been construed by two learned judges, for 
whom [I have the most profound respect, in a manner which I am 
unable to adopt. [The Master of the Rolls stated the facts and 
continued:] The only point which arises for consideration before 
us is the meaning and legal effect of a letter of July 31, 1905, upon 
the faith of which the business relations between the parties were 
carried on? That involves, before I read the letter, this important 
consideration: Was the transaction the ordinary well-known transac- 
tion of goods taken on sale or return, or was it a transaction under 
which Fisher was constituted agent for sale, with authority to sell, 
and bound to account to his principal for the proceeds of such sale? 
If it was the former, it was quite plain that the property never 
has passed from the plaintiff Weiner, and that Weiner is entitled to 
recover it; the Factors Act is altogether out of the question and 
does not require any consideration from us. If it was the latter, 
the Sale of Goods Act is equally out of the question, and we have, 
only to consider what is the true meaning and effect of one or two. 
sections of the Factors Act as between the plaintiff and the defendant. 
In my opinion this is not a transaction in which goods are sent on sale 
or return. It is quite plain that by the mere use of a well-known 
legal phrase you cannot constitute a transaction that which you 
attempt to describe by that phrase. Perhaps the commonest instance 
of all, which has come before the Courts in many phases, is this: Two 
parties enter into a transaction and say “It is hereby declared there 
is no partnership between us.” The Court pays no regard to that. 
The Court looks at the transaction and says “Is this, in point 
of law, really a partnership? It is not in the least conclusive that 
the parties have used a term or language intended to indicate that 
the transaction is not that which in law it is.” So here the mere 
fact that goods are said to be taken on sale or return is not in 
any way conclusive of the real nature of the contract. You must 
look at the thing as a whole and see whether that is the real 
meaning and effect of it. [The Master of the Rolls read the letter 
of July 31, 1905, and continued:] In my opinion it is impossible to 
say, on the fair construction of the letter, that the parties ever con- 
templated or intended that Fisher should be the purchaser of goods, 
because on the very terms of it the prices could not be ascertained 
until after he resold them, and he was not to put them in his stock. 
In the ordinary transaction of purchase and sale, directly one party 
to the contract says “I wili not return, I will elect to take the goods,” 
he becomes the buyer. This is plainly, as it seems to me, a transac- 
tion in which Fisher had no right to buy. Fisher only had a duty 
towards Weiner to sell, and he was to be remunerated for his services 
in selling the goods by half the excess of the cost price; no more. 
It was all the more extraordinary because he was not even accountable 
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to Weiner for the so-called purchase price, that is to say, the cost 
price plus half the sale price, until he actually received the money 
from the buyer. I ought not to say “the ultimate buyer,” because 
I do not consider that Fisher was a buyer at all. Take another 
instance: you never hear in an ordinary transaction of sale and 
return that the goods are only left with the man for the purposes of 
sale or return and not to be kept in his own stock. Then there was 
the phrase, although I do not attach too much importance to it, 
of accounting for the goods used in a simple transaction of sale and 
return. I have come unhesitatingly to the conclusion that this was 
a transaction in which Fisher was not and could not become the 
buyer of the goods, but a transaction in which Fisherewas employed 
solely as agent, and as agent was to be remunerated by a certain 
percentage; and the very fact that he was to be remunerated for his 
services is alone, I think, almost sufficient to show that he could 
not be a buyer, because it is quite plain that no person who is an 
agent, or is to be remunerated as agent, can be allowed to buy that 
which he is instructed and authorized to-sell. Then it is said that 
even if this is not an ordinary transaction of sale or return—even 
if it did constitute Fisher agent—still this case is not within the 
Factors Act. It is necessary for that purpose to refer only to ss. 1 
and 2. Sect. 1, sub-s. 1, says ‘‘For the purposes of this Act the ex- 
pression ‘mercantile agent’ shall mean a mercantile agent having in 
the customary course of his business as such agent authority either 
to sell goods’—that is the only part which is material. Then s. 2, 
sub-s. 1, says this: “‘Where a mercantile agent is, with the consent 
of the owner, in possession of goods or of documents of title to 
goods, any sale, pledge, or other disposition of the goods, made by 
him when acting in the ordinary course of business of a mercantile 
agent, shall . . . be valid.” Apply that first section. Many 
thousand pounds’ worth of goods were handed over by Weiner to be 
dealt with on the footing of this letter. I am bound to say I cannot 
imagine a mercantile agent within the meaning of this section if 
Fisher was not. He was sent all over the country by Weiner for 
the very purpose of disposing of the goods upon the footing of the 
letter, and to say that his business was that of a shopkeeper is 
altogether irrelevant to any question we have to decide here. We 
were referred to three definitions of the term “mercantile agent” 
given by three Judges of the Court of Appeal in Oppenheimer v. 
Attenborough & Son, [1908] 1 K.B. 221. They are not precisely the 
same, but every one of them is couched in such language as plainly 
covers the position of Fisher, and, even apart from that authority, 
I should have had no doubt that Fisher was, within the meaning 
of the definition in the Factors Act, a mercantile agent. The only 
authority which throws any doubt upon the matter is Hastings, 
Limited v. Pearson, [1893] 1 Q.B. 62. There the plaintiffs, a firm 
of jewellers, employed Brooke at. a small salary to sell goods for 
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them, retail, on commission. He pawned the goods. It was held 
by the Divisional Court that Brooke was not a mercantile agent 
within the meaning of the Act on the ground apparently that the 
Act “applies only to persons of the class ordinarily carrying on the 
business of mercantile agents, and that it has no reference to a man 
in such a position as Brooke was. There is no such business as that 
of an agent to pledge with pawnbrokers small articles of jewellery 
for the purpose of raising money for the employer of the agent.’ 
I think it is quite clear that the Lord Chief Justice in Oppenheimer 
y. Attenborough indicated in no doubtful language that he did not: 
altogether approve of that case. In my opinion that case ought 
not to be treated as good law, and it really was not relied upon by 
counsel for the respondent in support of the decision of the Court 
below. In my opinion it ought not to stand in our way or prevent 
us from saying that the defendant, having regard to the provisions 
of the Factors Act, has a perfectly good title to this pledge. I 
think that this appeal should be allowed. 


[Fletcher Moulton and Farwell L.JJ. also gave reasons for allowing 
the appeal. ] 
Appeal allowed. 


[As to bills of lading and the Bills of Lading Act, 1855, see 
Lickbarrow v. Mason, 1787, In re Knight, Ex parte Golding Davis 
& Co., 1880, and Kemp y. Falk, 1882, in chapter VII, §3, infra; Grant 
v. Norway, 1851, 10 C.B. 665, 24 R.C. 258, followed in Erb v. Great 
Western Railway Co., 1881, 5 Can. S.C.R. 179; Barber v. Meyerstein, 
£370, Suen. 4 Healy, 84. R-Ce- 7975" The: Freedom,-4'871,. LR.) 3 P-C. 
394, followed in Friendly v. Canadian Transit Co., 1886, 10 O.R. 756; 
Glyn v. East and West India Dock Co., 1882, 7 App. Cas. 591; Sewell 
. v. Burdick, 1884, 10 App. Cas. 74, 4 R.C. 758; Cox v. Bruce, 1886, 
18 Q.B.D. 147, 24 R.C. 268; Gosselin v. Ontario Bank, 1905, 36 Can. 
S:€.R. -406; Bedard v. Spencer Grain Co:; [1919] 2. W.W.R. 723 
(Man.); Diamond Alkali Export Corporation v. Fl. Bourgeois, [1921] 
3 K.B. 443; Brandt v. Liverpool, Brazil and River Plate S.N. Co., 
[1924] 1 K.B. 575; Ewart on Estoppel by Misrepresentation, 1900, pp. 
319 ff., and passim; Scrutton on Charterparties and Bills of Lading, 
12th ed. 1925, pp. 9 ff.; Williston on Sales, 2nd ed. 1924, vol. 2, pp. 
973 ff.; articles on the Evolution and Negotiability of Bills of Lading 
in 37 Law Quarterly Review 304, 442 (July-October, 1921) by R. 
E. Negus. ] 


[As to documents of title other than bills of lading, for example, 
warehouse receipts and dock warrants, at common law and under the 
Factors Acts, the Bank Act, the Mercantile Law Amendment Acts 
and the Sale of Goods Act, see also Glass v. Whitney, 1863, 22 U.C.R. 
290; Bank of British North America v. Clarkson, 1869, 19 U.C.C.P. 
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182; Royal Canadian Bank v. Miller, 1870, 29 U.C.R. 266; Thompson 
y. Molsons Bank, 1889, 16 Can. S.C.R. 664; Tennant v. Union Bank 
of Canada, [1894] A.C. 31; ef. the notes following Kemp v. Falk, 
1882, in chapter VII, §3, infra. Sed quere, as regards estoppel, 
whether any distinction should be made between bills of lading and 
any other document of title: see Ewart on Estoppel, 1900, pp. 307, 309, 
335-340. ] 


. 


[As to the Factors Acts, and estoppel of the owner of goods by 
reason of the ostensible ownership or agency of another person, see 
especially Ewart on Estoppel, 1900, chapters 17, 21, 22 and 238; see 
also Henderson v. Williams, [1895] 1 Q.B. 521, 11 R.C. 105; Farqu- 
harson v. King, [1902] A.C. 325; Peoples Bank of Halifax v. Estey, 
1904, 34 Can. S.C.R. 429; Re Montgomery and Diamond, [1925] 4 D.L.R. 
736 (P.BA.)3 Hickman Grain- Co! va 6.2.R., 1927, 36,.Man. Ko5322; 
[1927] 1 D.L.R. 851, [1927] 1 W.W.R. 317; Benjamin on Sale, 6th 
ed. 1920, pp. 39-52; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 715-749.} 


83. Seller having a voidable title or seller having no title. 


CUNDY v. LINDSAY. 


1878, 3 App. Cas. 459, 6 R.C. 211; S.C., 47 L.J. Q.B. 481. In the House 
of Lords. : 


Appeal from a decision of the Court of Appeal, which had reversed 
a previous decision of the Queen’s Bench. 

In 1873, one Alfred Blenkarn hired a room at a corner house in 
Wood Street, Cheapside; it had two side windows opening into Wood 
Street, but though the entrance was from Little Love Lane it was 
by him constantly described as 37, Wood Street, Cheapside. His 
agreement for this room was signed “Alfred Blenkarn.” The now 
respondents, Messrs. Lindsay & Co., were linen manufacturers, carry- 
ing on business at Belfast. In the latter part of 1873, Blenkarn 
wrote to the plaintiffs on the subject of a purchase from them of goods 
of their manufacture,—chiefly cambrie handherchiefs His letters 
were written as from ‘37, Wood Street, Cheapside,’ where he pre- 
tended to have a warehouse, but in fact occupied only a room on 
the top floor, and that room, though looking into Wood Street on 
one side, could only be reached from the entrance in 5, Little Love 
Lane. The name signed to these letters was always signed without 
any initial as representing a Christian name, and was, besides, so 
written as to appear “Blenkiron & Co.” There was a highly respectable 
firm of W. Blenkiron & Son, carrying on business in Wood Street,— 
but at number 123, Wood Street, and not at 387. Messrs. Lindsay, who 
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knew the respectability of Blenkiron & Son, though not the number 
of the house where they carried on business, answered the letters, 
and sent the goods addressed to ‘Messrs. Blenkiron & Co., 37, Wood 
Street, Cheapside,” where they were taken in at once. The invoices 
sent with the goods were always addressed in the same way. Blenkarn 
Sold the goods, thus fraudulently obtained from Messrs Lindsay, to 
different persons, and among the rest he sold 250 dozen of cambric 
handkerchiefs to the Messrs. Cundy, who were bona fide purchasers, 
and who resold them in the ordinary way of their trade. Payment 
not being made, an action was commenced in the Mayor’s Court of 
London by Messrs. Lindsay, the junior partner of which firm, Mr. 
Thompson, made the ordinary affidavit of debt, as against Alfred 
Blenkarn, and therein named Alfred Blenkarn as the debtor. Blen- 
karn’s fraud was soon discovered, and he was prosecuted at the 
Central Criminal Court, and convicted and sentenced. Messrs Lindsay 
then brought an action against Messrs. Cundy as for unlawful con- 
version of the handkerchiefs. The cause was tried before Mr. Justice 
Blackburn, who left it to the jury to consider whether Alfred Blenkarn, 
with a fraudulent intent to induce the plaintiffs to give him the 
credit belonging to the good character of Blenkiron & Son, wrote 
the letters, and by fraud induced the plaintiffs to send the goods to 
37, Wood Street,—were they the same goods as those bought by the 
defendants,—and did the plaintiffs by the affidavit of debt intend, as 
a matter of fact, to adopt Alfred Blenkarn as their debtor. The first 
and second questions were answered in the affirmative, and the 
third in the negative. A verdict was taken for the defendants, with 
leave reserved to move to enter the verdict for the plaintiffs. On 
motion accordingly, the court, after argument, ordered the rule for 
entering judgment for the plaintiffs to be discharged, and directed 
judgment to be entered for the defendants. 1 Q.B.D. 348, 45 L.J.Q.B. 
381. On appeal, this decision was reversed and judgment ordered 
to be entered for the plaintiffs, Messrs Lindsay. 2 Q.B.D. 96, 46 
L.J.Q.B. 233. This appeal was then brought. 

The Solicitor General (Sir H. S. Giffard) and Benjamin, Q.C. (B. 
Francis Williams was with them), for the appellants. 

Wills, Q.C., and Fullarton, for the respondents. 


THrE Lorp CHANCELLOR (LORD CAIRNS). My Lords, you have in this 
case to discharge a duty which is always a disagreeable one for any 
court, namely, to determine as between two parties, both of whom 
are perfectly innocent, upon which of the two the consequences of a 
fraud practised upon both of them must fall. My Lords, in dis- 
charging that duty your Lordships can do no more than apply, rigor- 
ously, the settled and well-known rules of law. Now, with regard 
to the title to personal property, the settled and well-known rules 
of law may, I take it, be thus expressed: by the law of our country 
the purchaser of a chattel takes the chattel, as a general rule, subject 
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to what may turn out to be certain infirmities in the title. If he 
purchases the chattel in market overt, he obtains a title which is 
good against all the world; but if he does not purchase the chattel 
in market overt, and if it turns out that the chattel has been found 
by the person who professed to sell it, the purchaser will not obtain 
a title good as against the real owner. If it turns out that the 
chattel has been stolen by the person who has professed to sell it, 
the purchaser will not obtain a_title. If it turns out that the 
chattel has come into the hands of the person who professed to sell 
it, by a de facto contract, that is to say, a contract which has purported 
to pass the property to him from the owner of the property, there 
the purchaser will obtain a good title, even although afterwards it 
should appear that there were circumstances connected with that 
contract, which would enable the original owner of the goods to 
reduce it, and to set it aside, because these circumstances so enabling 
the original owner of the goods, or of the chattel, to reduce the 
contract and to set it aside, will not be allowed to interfere with a 
title for valuable consideration obtained by some third party during 
the interval while the contract remained unreduced. 

My Lords, the question, therefore, in the present case, as your 
Lordships will observe, really becomes the very short and simple 
one which I am about to state. Was there any contract which, with 
regard to the goods in question in this case, had passed the property 
in the goods from Messrs. Lindsay to Alfred Blenkarn? If there 
was any contract passing that property, even although, as I have 
said, that contract might afterwards be open to a process of reduction, 
upon the ground of fraud, still, in the meantime, Blenkarn might 
have conveyed a good title for valuable consideration to the present 
appellants. 

Now, my Lords, there are two observations bearing upon the 
solution of that question which I desire to make. In the first place, 
if the property in the goods in question passed, it could only pass 
by way of contract; there is nothing else which could have passed 
the property. The second observation is this, your Lordships are 
not here embarrassed by any conflict of evidence, or any evidence what- 
ever as to conversations or as to acts done; the whole history of the 
whole transaction lies upon paper. The principal parties concerned, the 
respondents and Blenkarn, never came in contact personally—every- 
thing that was done was done by writing. What has to be judged 
of, and what the jury in the present case had to judge of, was 
merely the conclusion to be derived from that writing, as applied 
to the admitted facts of the case. 

Now, my Lords, discharging that duty and answering that inquiry, 
what the jurors have found is in substance this: it is not necessary 
to spell out the words, because the substance of it is beyond all doubt. 
They have found that by the form of the signatures to the letters 
which were written by Blenkarn, by the mode in which his letters 
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and his applications to the respondents were made out, and by the 
way in which he left uncorrected the mode and form in which, in 
turn, he was addressed by the respondents; that by all those means. 
he led, and intended to lead, the respondents to believe, and they 
did believe, that the person with whom they were communicating 
was not Blenkarn, the dishonest and irresponsible man, but was. 
a well known and solvent house of Blenkiron & Co., doing business 
in the same street. My Lords, those things are found as matters of 
fact, and they are placed beyond the range of dispute and con- 
troversy in the case. : 

If that is so, what is the consequence? It is that Blenkarn—theé 
dishonest man, as I call him—was acting here just in the same way 
as if he had forged the signature of Blenkiron & Co., the respectable 
firm, to the applications for goods, and as if, when, in return, the 
goods were forwarded and letters were sent, accompanying them, he 
had intercepted the goods and intercepted the letters, and had taken 
possession of the goods, and of the letters which were addressed to, 
and intended for, not himself, but the firm of Blenkiron & Co. Now, 
my Lords, stating the matter shortly in that way, I ask the question, 
how is it possible to imagine that in that state of things any contract 
could have arisen between the respondents and Blenkarn, the dishonest 
man? Of him they knew nothing, and of him they never thought. 
With him they never intended to deal. Their minds never, even for 
an instant of time, rested upon him, and as between him and them 
there was no consensus of mind which could lead to any agreement 
or any contract whatever. As between him and them there wags 
merely the one side to a contract, where, in order to produce a 
contract, two sides would be required. With the firm of Blenkiron 
& Co. of course there was no contract, for as to them the matter 
was entirely unknown, and therefore the pretence of a contract was 
‘a failure. 

The result, therefore, my Lords, is this, that your Lordships have 
not here to deal with one of those cases in which there is de facto 
a contract made which may afterwards be impeached and set aside, 
on the ground of fraud; but you have to deal with a case which 
ranges itself under a completely different chapter of law, the case 
namely in which the contract never comes into existence. My Lords, 
that being so, it is idle to talk of the property passing. The property 
remained, as it originally had been, the property of the respondents, 
and the title which was attempted to be given to the appellants 
was a title which could not be given to them. 

My Lords, I therefore move your Lordships that this appeal be 
dismissed with costs, and the judgment of the Court of Appeal affirmed. 


[Lord Hatherley and Lord Penzance also gave reasons for dis- 
missing the appeal. Lord Gordon concurred. ] 


Judgment appealed from affirmed; and appeal dismissed with costs. 
16—SALE OF GOODS. 
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WHITEHORN BROTHERS v. DAVISON. 


[1911] 1 K.B. 463; S.C., 80 L.J.K.B. 425. In the Court of Appeal. 


Application by the defendant for judgment or a new trial in an 
action brought for the recovery of a pearl necklace alleged to belong 
to the plaintiffs, and to be wrongfully detained by the defendant. 
[The claim was framed, alternatively, in detinue or trover, but the 
plaintiffs’ counsel elected to rest the plaintiffs’ case on the claim 
in detinue.] The plaintiffs were manufacturing jewellers, the de- 
fendant was a pawnbroker, and the necklace in question, belonging 
to the plaintiffs, was in the possession of one Bruford when it was 
pledged by him to the defendant. 

The questions put to the jury by the trial judge (Bray J.) and 
the jury’s answers were as follows: 

(1.) Did Bruford obtain possession of the necklace by fraud with 
the intention at the time of stealing it? Answer: Yes. : 

(2.) Was it one of the terms of the sale or return transaction 
of July 31 between the plaintiffs and Bruford that the property in 
the necklace should not pass until the plaintiffs were paid cash? 
Answer: Yes. 

(3.) Did the defendant advance money on the necklace in good 
faith, and without notice of Bruford’s fraud, (a) on August 5? 
Answer: No; (b) on September 10? Answer: No. 

Upon these findings the trial judge gave judgment for the plaintiffs. 


Buckiry L.J. Bruford was a pearl merchant. He had for many 
years before July, 1909, been, and in that month was, in good com- 
mercial credit and reputation, but he was, or at any rate in July, 
1909, had become, dishonest. These facts are common ground as 
between the parties in this case. The defendant derives title to the 
article in question under Bruford. The question is whether the 
defendant has got a good title. 

The first question upon which I am going to say something, al- 
though I do not think that it is really necessary to decide it in this 
case, is whether there was in ‘July, 1909, larceny by a trick by 
Bruford. In my opinion there was not. I think there is larceny 
by a trick where the owner of goods, being induced thereto by a 
trick, voluntarily parts with the possession of the goods, but does 
not intend to pass the property in them, and the recipient has the 
animus furandi; and the same is true where the owner of the goods 
does not intend to pass the property in them to the particular person 
with whom he is dealing, and has been deceived by that person as 
regards the identity of the person with whom he is dealing. That 
was the case in Cundy vy. Lindsay, 3 App. Cas. 459. On the other 
hand, goods are obtained by false pretences where the owner of the 
goods, being induced thereto by a trick, voluntarily parts with the 
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possession of the goods, and does intend to pass the property. 
The question which is material under the circumstances of the 
present case is this. Suppose the facts are that the owner of the 
goods, being induced thereto by a trick, intends, not to pass the 
property in them, but to confer on the person to whom he gives 
possession a power to pass the property; under which head does that 
case fall? Prima facie it would look, inasmuch as he does not intend 
presently to pass the property, as if that would be larceny by a trick. 
I think, however, that is not so. It seems to me that, where the 
owner of the goods intends to confer a power to pass the property, 
it is a case of obtaining goods by false pretences. It is, I think, 
obtaining goods by false pretences where the owner, being induced 
thereto by a trick, voluntarily parts with the possession, and either 
intends to pass the property, or intends to confer a power to pass 
the property. If he gives, and intends to give, that power, and the 
power is exercised, the person who takes under the execution of 
the power obtains the property, not against, but by the authority 
of, the original owner, and none the less because the authority was 
obtained by fraud. One may put the same thing in a different way. 
A man may steal a chattel, but he cannot steal the power-to dispose 
of a chattel. A man may obtain the grant of a power of attorney 
by fraud, but he cannot steal a power of attorney. He cannot steal 
a contract; he can only steal a chattel. The particular transaction 
here was, as I understand it, in substance, as follows. On July 31, 
1909, the plaintiffs, the owners of this necklace, sent it to Bruford 
on sale or return, and, upon the evidence, their intention appears to 
have been this: they were not intending to pass the property to him; 
but they were intending to hand him possession of the necklace, 
believing, by reason of what he falsely told them, that he had a 
customer who wanted to buy such a necklace, and they were giving 
Him authority to hand over the necklace and to pass the property 
in it, to that supposed customer. They were sending him the neck- 
lace on approbation, and making him this offer: “You may have 
possession of this article, and, if you are so minded, you may pass 
the property in it to the customer whom you tell us you have’; 
but there was no present passing of the property to him. It was 
therefore such a case as I have described as being one where the 
owner voluntarily parts with the possession of goods, and intends 
to confer a power to pass the property. That to my mind is not 
larceny by a trick, but is obtaining goods by false pretences. 

But I will assume now that I am wrong as to this. The next 
material step is that, subsequently, there was a new transaction 
between the parties, and the way in which it came about was as 
follows. Bruford said that his customer was a very good customer, 
but he could not afford to press him for money; he could not insinuate 
that he could not let the customer have the necklace until he paid 
cash; and therefore he, Bruford, wished to have it on credit. The 
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plaintiffs assented to that, and they ultimately sold him the necklace 
out and out upon the terms that he should give two bills for the 
price, one at five months and the other at six months. The position, 
therefore, is that, assuming that there was originally larceny by a 
trick, and that Bruford had stolen the necklace, he comes to the 
plaintiffs, who do not know that, and asks them to sell the necklace 
to him, and they accordingly do so, and he pays them the price by 
bills. After that, it appears to mé immaterial for the present purpose 
whether he obtained possession of the goods originally by larceny or 
not. The defendant’s title is obtained in this way. Upon the hypo- 
thesis that the original transaction was a larceny, then, on August 
5, when the necklace was pledged with him, he had no title to it 
at all. If Bruford had stolen it, he had that which is sometimes 
incorrectly called a void title, but which is really no title at all; 
Bruford could not then give the defendant a title. Upon this hypo- 
thesis the defendant on August 5 got no title, but afterwards, when 
Bruford became the owner of the necklace, and had the property 
in it, his title would go to feed the defendant’s title; and as from 
that time it appears to me to be immaterial whether Bruford origin- 
ally stole the necklace or not. From that time the defendant had a 
title. The subsequent transaction of sale to Bruford may have been, 
and I think it was, obtained by fraud, and, therefore, that which 
the defendant had then got was a title which would be voidable 
as against Bruford, his pledgor, and as against himself, if he was not 
a transferee for value in good faith and without notice. The whole 
question in this case, therefore, to my mind, resolves itself into 
this—whether there was or was not larceny by a trick, can the title 
which the defendant obtained be set aside at the suit of the plaintiffs 
except upon the ground that the defendant was not a transferee for 
value in good faith and without notice? By a “voidable title’ is 
meant a title which, if the person entitled to avoid does not elect 
to avoid it, will be a good title. It is a good title until a person 
entitled to avoid elects to avoid it, and does avoid it, in which case 
that which was a title, though a voidable title, becomes an avoided. 
title. Now, when a person comes to displace another from the 
enjoyment of property, which property is in him by virtue of a 
title, though a voidable title, I apprehend that, on every principle, 
it lies upon the plaintiff, who comes to displace that title, to prove 
all the material circumstances which go to shew that he is entitled 
to retake that property from the person who has got it. I will not 
elaborate that proposition, because I think that there is ample author- 
ity for it. I can see no ground for arguing the contrary except that 
afforded by the form of the language used in s. 23 of the Sale of 
Goods Act, 1898. I agree that that language does raise a question 
which is capable of argument. The words of the section are these: 
“When the seller of goods has a voidable title thereto, but his title 
has not been avoided at the time of the sale, the buyer acquires 
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a good title to the goods, provided he buys them in good faith and 
without notice of the seller’s defect of title.’ I agree that the fact 
that these latter words are in the form of a proviso gives rise to 
an argument that, under the circumstances mentioned in the section, 
it is for the buyer to prove that he comes within them, and not for 
the person who is seeking to avoid his title to prove that he does 
not, but on consideration I have come to the conclusion that this 
is not the meaning of the section. I think it merely means that 
in the one event the buyer is to have a good title, and in the other 
event he is not to have a good title, and throws no light on the 
question upon whom the onus of proof lies. I think, therefore, that 
the onus was on the plaintiffs of shewing that the facts were such 
that they could avoid the good title which prima facie the defendant 
had got. If the defendant’s title was avoidable, it was for the 
plaintiffs to avoid it. That being so, and the onus, therefore, being 
upon the plaintiffs to prove that the defendant took otherwise than 
in good faith or with notice, I think myself that there was no 
evidence to support the answer given by the jury to the third question 
put to them. Under those circumstances I think that the judgment 
below ought to be discharged and judgment ought to be entered for 
the defendant. 


[Vaughan Williams L.J. also gave reasons for entering judgment 
for the defendant. Kennedy L.J. was of opinion that there ought 
to be a new trial.] 

Judgment for the defendant. 


PHILLIPS v. BROOKS. 


[1919] 2 K.B. 243; S.C., 88 L.J.K.B. 953. In the High Court of Justice. 


Action tried by Horridge J. 

On April 15, 1918, a man entered the plaintiff’s shop and asked 
to see some pearls and some rings. He selected pearls at the price 
of £2550 and a ring at the price of £450. He produced a cheque 
book and wrote out a cheque for £3000. In signing it, he said: ‘You 
see who I am, I am Sir George Bullough,”’ and he gave an address 
in St. James’s Square. The plaintiffs knew there was such a person 
as Sir George Bullough, and finding on reference to a directory that. 
Sir George lived at the address mentioned, he said, ‘‘Would you like 
to take the articles with you?”’, to which the man replied: “You 
had better have the cheque cleared first, but I should like to take 
the ring, as it is my wife’s birthday tomorrow,” whereupon the plaintiff 
let him have the ring. The cheque was dishonoured, the person who 
gave it being in fact a fraudulent person named North, who was 
subsequently convicted of obtaining the ring by false pretences. In 
the meantime, namely on April 16, 1918, North, in the name of 
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Firth, had pledged the ring with the, defendants, pawnbrokers, who, 
bona fide and without notice, advanced £350 upon it. 


Horripce J. read the following judgment: This is an action brought 
by the plaintiff, who is a jeweller in Oxford Street, London, for the 
return of a ring or its value, and for damages for detaining the 
same. The value of the ring was agreed as being £450, and no evidence 
was given before me of any damage, apart from the value of the 
ring which was taken. I have carefully considered the evidence of 
the plaintiff, and have come to the conclusion that, although he be- 
lieved the person to whom he was handing the ring was Sir George 
Bullough, he in fact contracted to sell and deliver it to the person 
who came into his shop, and who was not Sir George Bullough, but 
a man of the name of North, who obtained the sale and delivery 
by means of the false pretence that he was Sir George Bullough. 
{ft is quite true the plaintiff in re-examination said he had no in- 
tention of making any contract with any other person than Sir 
George Bullough; but I think I have myself to decide what is the 
proper inference to draw where a verbal contract is made and an 
article delivered to an individual describing himself as somebody else. 

After obtaining the ring the man North pledged it in the name of 
Firth with the defendants, who bona fide and without notice advanced 
£350 upon it. The question, therefore, in this case is whether or 
not the property had so passed to the swindler as to entitle him to 
give a good title to any person who gave value and acted bona fide 
without notice. This question seems to have been decided in an 
American case of Edmunds y. Merchants’ Despatch Transportation 
Co., 185 Mass. 288, 284. The headnote in that case contains two 
propositions, which I think adequately express my view of the law. 
They are as follows: (1.) “If A., fraudulently assuming the name of 
a reputable merchant in a certain town, buys, in person, goods of 
another, the property in the goods passes to A.” (2.) “If A., repre- 
senting himself to be a brother of a reputable merchant in a certain 
town, buying for him, buys, in person, goods of another, the property 
in the goods does not pass to A.” 

The following expressions used in the judgment of Morton C.J. 
seem to me to fit the facts in this case: “The minds of the parties 
met and agreed upon all the terms of the sale, the thing sold, the 
price and time of payment, the person selling and the person buying. 
The fact that the seller was induced to sell by fraud of the buyer 
made the sale voidable, but not void. He could not have supposed 
that he was selling to any other person; his intention was to sell 
to the person present, and identified by sight and hearing; it does 
not defeat the sale because the buyer assumed a false name or 
practised any other deceit to induce the vendor to sell.” Further on, 
Morton C.J. says: “In the cases before us, there was a de facto 
contract, purporting, and by which the plaintiffs intended, to pass the 
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property and possession of the goods to the person buying them; 
and we are of opinion that the property did pass to the swindler who 
bought the goods.” 

The rule laid down by Lord Cairns L.C. in Cundy y. Lindsay, 
3 App. Cas. 459, 464, is as follows: “If it turns out that the chattel 
has been stolen by the person who has professed to sell it, the 
purchaser will not obtain a title. If it turns out that the chattel 
has come into the hands of the person who professed to sell it, by 
a de facto contract, that is to say, a contract which has purported 
to pass the property to him from the owner of the property, there 
the purchaser will obtain a good title, even although afterwards it 
should appear that there were circumstances connected with that 
contract which would enable the original owner of the goods to re- 
duce it, and to set it aside, because these circumstances so enabling 
the original owner of the goods, or of the chattel, to reduce the 
contract and to set it aside, will not be allowed to interfere with a 
title for valuable consideration obtained by some third party during 
the interval while the contract remained unreduced.” 

The question whether or not the property would pass if a fraud- 
ulent person had gone himself to the firm from whom he wished 
to obtain the goods and had represented that he was some one else 
was raised in the argument in Cundy v. Lindsay, 3 App. Cas. 459, 
462. In the speech of Lord Penzance, he says, ibid. 471: “Hypothetical 
cases were put to your Lordships in argument in which a vendor 
was supposed to deal personally with a swindler, believing him to 
be someone else of credit and stability, and under this belief to have 
actually delivered goods into his hands. My Lords, I do not think 
it necessary to express an opinion upon the possible effect of some 
cases which I can imagine to happen of this character, because none 
of such cases can I think be parallel with that which your Lordships 
have now to decide.” 

Lord Hatherley, in his speech, seems to me to have rather put 
the case of a man’s obtaining goods by representing that he was 
a member of one of the largest firms in London, which would be a 
case of representation as to-authority to contract, as he says, 3 App. 
Cas. 469: “Now I am very far, at all events on the present occasion, 
from seeing my way to this, that the goods being sold to him as 
representing that firm, he could be treated in any other way than 
as an agent of that firm.” 

The illustration given by Lord Hatherley and the facts in the case 
of Hardman vy. Booth, 1 H. & C. 803, seem to me to be cases which 
fall within the second proposition in the headnote in Hdmunds v. 
Merchants’ Despatch Transportation Co., 185 Mass. 283, namely, re- 
presentation by a person present that he was an agent for somebody 
else so as to induce the seller to make a contract with a third 
person whom the person present had no authority to bind. 

It was argued before me that the principle quoted from Pothier 
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(Traité des Obligations, § 19), in Smith v. Wheatcroft, 9 Ch. D. 223, 230, 
namely, ‘Whenever the consideration of the person with whom I am 
willing to contract enters as an element into, the contract which I 
am willing to make, error with regard to the person destroys my 
consent and consequently annuls the contract” applies. I do not think 
however, that that passage governs this case, because I think the 
seller intended to contract with the person present, and there was no 
error as to the person with whom he contracted, although the plaintiff 
would not have made the contraet if there had not been a fraudulent 
misrepresentation. Moreover, the case of Smith v. Wheatcroft was an 
action for specific performance, and was between the parties to the 
contract, and had no relation to rights acquired by third parties in- 
nocently under the contract, and misrepresentation would have been 
an answer to the enforcement of the contract. In this case, I think, 
there was a passing of the property and the purchaser had a good 
title, and there must be judgment for the defendants with costs. 


Judgment for defendants. 


[See article in 38 Law Quarterly Review 201 (April 1922) by E. 
C. S. Wade. ] 


FOLKES wv. KING. 
[1923] 1 K.B. 282; S:C., 92 L.J.K.B: 125.-In the Court of Appeal. 


Appeal by the defendant from the judgment of Greer J. in favour 
of the plaintiff in an action for the return of a car or its value and 
damages for its retention. 


Scrutton L.J. This appeal raises a difficult and important ques- 
tion on which there has been considerable difference of opinion among 
judges. The Factors Act, 1889, by s. 2 provides that where a mer- 
cantile agent “is, with the consent of the owner, in possession of 
goods,” a sale by him when acting in the ordinary course of business 
of a mercantile agent shall be as valid as if he had express authority 
to make it, provided that the purchaser acts in good faith and with- 
out notice that the seller has not authority to sell. The question is 
whether, if it is shown that the mercantile agent though acquiring 
possession of the goods with the consent of the owner acquired them 
by what amounts in the criminal law to “larceny by a trick,’ the 
actual possession by the agent or the actual consent by the owner 
is to be treated as non-existent, so that the conditions required by’ 
the Factors Act are not fulfilled. There is a further question whether 
the facts in this case constitute the offence of larceny by a trick, or 
only larceny by a bailee, or obtaining goods by false pretences; for 
it is admitted that in the two latter cases the possession and consent 
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are not invalidated, and the Factors Act gives the purchaser a title. 
The facts are not in dispute. The respondent, Folkes, was the owner 
of a car. He authorized a Mr. Hudson, who (as he had notice) was 
a partner in a firm of Thomas H. Hudson, to sell the car for him at 
a price not less than £575, for a commission of £10. To enable Hud- 
son & Co. to carry out the sale, Folkes handed the car over to Hud- 
son. Hudson immediately sold it for £340 to one Alvarez, a motor- 
ear dealer in the Euston Road. Alvarez sold the car to another and 
ultimately the appellant, King, bought it. The judge finds its mar- 
Ket value to be £400. Hudson paid the price into his private account, 
out of which he was paying for other cars sold in a similar way, and 
eredited his firm with the £10 commission. While Hudson had been 
acting within his authority in some cases, it is quite clear that in a 
large number of other cases he was selling below his authorized price, 
and using the money received for his own private purposes. It is 
extremely probable that in the present case he intended to do the 
same, though possibly the owner, if sufficiently pressing, might get 
his price at the expense of some other sufferer. I attach no import- 
ance to the distinction between Hudson and Hudson & Co., as the 
latter are affected by and responsible for the fraud of their partner. 


King to get a title must prove a title acquired by Alvarez from 
Hudson under the Factors Act. It was not alleged below that Alvarez 
did not take from Hudson in good faith or that he took with know- 
ledge of the excess of authority. But I think it right to say this: 
Alvarez did take the car from Hudson without production of the 
book of registry; there was some suggestion of its being lost. If he 
had required its production, the fraud might never have been car- 
ried through. If the production of the book, or if it was said to 
be lost, of a new one, was required by every purchaser, it would be 
very difficult to find a market for the cars which have lately been 
stolen in such large numbers; and the Courts may have to take ad- 
verse notice of the conduct of a purchaser who does not require the 
production of the book of registry. 


On these facts the owner contended that though he handed pos- 
session of the car to Hudson, intending him to sell it, as Hudson 
meant at the time he received it to convert the car to his own use, 
he was guilty of larceny by a trick, which nullified the owner’s con- 
sent and avoided the operation of the Factors Act. The purchaser 
contended that as the owner handed the car to Hudson, authorizing 
aim to pass the property ,in it, though with certain limitations, the 
offence was not larceny by a trick, but larceny by a bailee or obtain 
ing by false pretences, neither of which would prevent the opera- 
tion of the Factors Act. He further contended that these artificial 
distinctions of the criminal law had no application to commercial 
transactions by operation of the Factors Act, and that if the owner 
did in fact consent to hand over possession, it was quite immaterial 


v 


250 -  Folkes v. King. [CHAP. II. 


that for the purpose of criminal law the Court would disregard the 
consent and the transfer of possession. 

{After examining the authorities, Scrutton L.J. continued:] First. 
on the question whether to prove larceny by a trick is a defence to. 
the Factors Act as excluding consent of the true owner. I can un- 
derstand that where by a trick there is error in the person there is no. 
true consent and the Factors Act is excluded. But where there is 
agreement on the person and the true owner intends to give him 
possession, it does not seem to me that the fact that the person ap 
parently agreeing to accept an agency really means to disregard the 
agency, and act for his own benefit, destroys the consent of the true 
owner under the Factors Act. That Act intended to protect a pur- 
chaser in good faith carrying out an ordinary mercantile transac- 
tion with a person in the position of a mercantile agent. It does not 
do so completely, for it requires the purchaser to prove that the goods 
were in possession of the mercantile agent “with the consent of the 
owner.” But it does not require the purchaser in addition to prove 
that the mercantile agent agreed both openly and secretly, osten- 
sibly and really, to the terms on which the owner transferred posses- 
sion to the mercantile agent. It appears to me to be enough to show 
that the true owner did intentionally deposit in the hands of the 
mercantile agent the goods in question. It is admitted that if he 
was induced to deposit the goods by a fraudulent misrepresentation 
as to external facts, he has yet consented to give possession, and 
the Factors Act applies, but it is argued that if he deposits the goods. 
in the possession of an agent who secretly intends to break his con- 
tract of agency the Factors Act does not apply. I do not think Par- 
liament had any intention of applying the artificial distinctions of 
the criminal law to a commercial transaction, defeating it if there 
were larceny by a trick, but not if there were only larceny by a bailee, 
or possession obtained by false pretences. I do not quite understand 
the view that there must be “consent in law,” and if there is no con- 
tract there is no consent. There may be consent to a state of facts 
without any contract at all. The history of the Factors Acts is re- 
striction of their language by the Courts in favour of the true owner, 
followed by reversal of the Courts’ decisions by the Legislature. Willes 
J.’s discussion in Fuentes v. Montis, L.R. 3 C.P. 268, that where the 
owner had revoked his consent to the agency, the earlier Factors 
Acts did not apply, was nullified by legislation introduced in s. 2, 
sub-s. 2, of the Act of 1889; and there are numerous other instances 
of the same tendency. The purport of the Act seems to be that an 
ostensible mercantile agent, ostensibly in possession of goods, can 
give a good title in the ordinary course of business to a bona fide 
purchaser, provided that he proves that the owner intended the agent 
to have possession of the goods. For these reasons I think the ques- 


tion of larceny by a trick of the sort suggested in this case was. 


immaterial, and did not prevent the operation of the Factors Act. 


. 
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But there is further the question whether the facts in this case 
constitute larceny by a trick. On this point I take the view taken 
by Channell J. and Vaughan Williams and Kennedy L.JJ., all very 
experienced in trying criminal cases, that where an owner delivers 
goods to an agent, intending not only that he shall have possession, 
but shall dispose of the property, it is immaterial that the agent, os- 
tensibly agreeing to the contract of agency, yet secretly intends to 
disregard it. The definition by Fletcher Moulton L.J. in Oppen- 
heimer v. Frazer, [1907] 2 K.B. 50, 73, “Where the owner of goods 
is, by a trick employed by a person animo furandi, induced to part 
with possession of the goods to that person, not intending to pass the 
property,” should be revised by excluding cases where the principal 
intended that the agent to whom he gave possession should have 
power to pass the property. Such cases are either larceny by a bailee,. 
or obtaining goods by false pretences, similar to the long firm cases, 
or the cases where a customer sits down in a restaurant, obtains a 
meal and then refuses to pay. The offence commonly called larceny 
by a trick was supported by judicial decisions at a time when lar- 
ceny by a bailee was not an offence, that is before the Act of 1861 
creating the offence of larceny by a bailee. A bailee being in pos. 
session by consent of the owner could not at common law deprive the 
owner of possession so as to commit larceny. The judges met this 
difficulty by holding, in the words of Hawkins’ Pleas of the Crown 
vol. i, Leach’s ed., p. 210; Curwood’s ed., p. 145, that ‘where the 
property is obtained by a preconcerted design to steal it, the pos- 
session is supposed to continue with the true owner, whatever may 
be the means or the pretence under which the property is obtained.” 
Hawkins uses the word “property” instead of “goods,” but is not, 
1 think, referring to legal rights, but physical things, as it is clear 
that if the legal property passes, dealing with it is not larceny. Sir 
James Stephen (Digest of the Criminal Law, art. 324, 5th ed. (1894), 
~p. 259) defined the offence thus: “Theft may be committed by fraudu- 
lently obtaining from the owner a transfer of the possession of a 
thing, the owner intending to reserve to himself his property therein, 
and the offender intending, at the time when the possession is ob- 
tained, to convert the thing without the owner’s consent to such con- 
version.”’ The consolidating statute of 1916, 6 & 7 Geo. 5, ec. 50, 3.1, 
is not helpful in the matter as it includes in “taking” “obtaining the 
possession by any trick” without defining ‘a trick,” or distinguishing 
“obtaining possession and property by a fraudulent pretence.” Greer 
J. substantially follows Fletcher Moulton L.J.’s definition and includes 
in larceny by a trick, cases where the owner intended the agent to 
have limited power to pass the property. In the present case, if the 
agent had sold for the authorized price; as no doubt he intended to 
do if he could get the price, but then appropriated the price to him- 
self, intending to do so from the start, I cannot conceive that he would 
not pass the property in the car. I think the position is the same 
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if the owner gives the agent power to dispose of the property in cer-— 
tain events only, the limitation of authority being secret. 

But this second point is not necessary to decide if I am right 
in my first view that even if the facts do constitute larceny by a 
trick, that does not defeat the operation of the Factors Act. That is 
my view, and in my opinion therefore the appeal should be allowed 
with costs, and the judgment for the plaintiff for £400 with costs 
set aside, and judgment entered for the defendant with costs, the 
money in Court being paid out to -him. 


[Bankes L.J. and Eve J. also gave reasons for allowing the appeal. } 
Appeal allowed. ~ 


[See also White v. Garden, 1851, 10 C.B. 919; Kingsford v. Merry, 
1856, 1 H. & N. 503; Hardman v. Booth, 1863, 1 H. & C. 8038; Laid- 
law v. Vaughan-Rhys, 1911, 44 Can. S.C.R. 458; Harrods v. Stanton, 
[1923] 1 K.B. 516; Heap v. Motorists’ Advisory Agency, [1923] 1 
K.B. 577; Lowther v. Harris, [1927] 1 K.B. 393; Lake v. Simmons, 
[1927] A.C. 487, reversing [1926] 2 K.B. 51 and restoring [1926] 
1 K.B. 366; Benjamin on Sale, 6th ed. 1920, pp. 115-122, 507, 519 ff; 
Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1596-1600.] 


$4. Buyer in possession, seller reserving the title; the Conditional 
Sales Act. 


CANADIAN WESTINGHOUSE CO. v. MURRAY SHOE CO. 


1914, 31 O.L.R. 11, 20 D.L.R. 672. In the Supreme Court of Ontario. 


Appeal by the defendants from the judgment of the County Court 
of Wentworth in favour of the plaintiffs. The appeal was heard by 
Mulock C.J. Ex. and Riddell, Sutherland and Leitch JJ. 

The plaintiffs sold two electric motors to a company under an 
agreement that the property in and title to them was not to pass 
until they were fully paid for, and that in the event of default in 
payment the plaintiffs might retain all partial payments as liquidated 
damages and retake possession of the motors. Before delivery of the 
motors the plaintiffs were notified by the conditional purchasers that 
the motors were to be supplied to the defendants for use with an 
elevator in the defendants’ premises. The motors were delivered to 
the conditional purchasers with the plaintiffs’ name-plate on them, 
and the conditional purchasers removed the name-plate and installed 
the motors in the defendants’ premises. Half the price was paid in 
cash; and, upon an order being made for the winding-up of the con- 
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ditional purchasers (a limited company), the plaintiffs proved their 
claim for the balance due. No dividend was paid; and the plaintiffs, 
upon the refusal of the defendants to pay the balance or to give up 
the motors, brought this action for possession. 


The judgment of the Court was delivered by Rippety J. (after set- 
ting out the facts): The removal of the name-plate does not diminish 
the plaintiffs’ rights: Wettlaufer v. Scott, 1893, 20 A.R. 652; and their 
rights must be tested by the contract whereby they gave up posses- 
sion of their goods. 

In this inquiry, I entirely agree with Mr. Gibbons’s contention that 
the Conditional Sales Act does not enlarge the common law rights of 
those who allow their goods out of their hands; but it prevents all 
who have not complied with its conditions from asserting certain 
common law rights. The plaintiffs have complied with these condi- 
tions, and must be held entitled to all the rights the law would have 
given them had the statute not been passed, and to no more. 

It was argued that the filing of a claim before the liquidator was 
equivalent to an action at law, and that this was in itself an election 
to treat the property as having passed. This appears to be the law 
in some of the States of the Union—Moline Plow Co. v. Rodgers, 
1894, 538 Kans. 743—but it is not our law. The matter has been fully 
discussed by a Divisional Court in Utterson Lumber Co. v. H. W. 
Petrie Limited, 17 O.L.R. 570. I think that case is well decided and 
should be followed. McEntire v. Crossley Brothers Limited, [1895] 
A.C. 457, mainly relied upon in support of this appeal, was considered 
in that case, and it was held not to be applicable to the case then in 
hand, partly by reason of a clause in the Petrie contract that the 
liability of the purchaser to pay should not be affected by the vendor 
retaking possession. No such provision appears in the contract ip 
the present case, and, were that the sole ratio decidendi in the former 
case, it would not be of assistance. 

What is strongly urged upon us in the McEntire case (followed 
as it is in Purtle v. Heney, 1896,-33 N.B.R. 607) is what is said by 
the Lord Chancellor, at pp. 464, 465: “Of course, the distinction is 
as well settled as it possibly can be between a debt for the price of 
goods the property in which has passed, and an action for damages 
for the breach of a contract to buy and pay for the goods. In the 
former case... . the debt due is the balance of the price, the pur- 
chaser keeping the goods. In the other case the vendor retains pos- 
session of the goods; but he sues for the damages that he has sus: 
tained by the purchaser not carrying out his agreement to buy as 
stipulated .... Suing or proving for these damages implies, of 
course, the property as well as the possession being still in the 
vendor.” And at p. 464: “Messrs. Crossley may .... elect to sue for 
the remainder of the instalments .... No doubt if they take that 
course they elect to have the purchase then completed. They could 
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not sue for the purchase-money and insist that the property in the 
goods, the price of which they were suing for, had not passed.” 

But, as is pointed out in the Utterson case, this is a decision on 
a special contract in which the vendor is bound down to two alter- 
natives—he is given the right on default of an instalment to call all 
the money payable, or, “instead of seeking to recover such balance,” 
to take possession. _ 


There is no such clause here. The vendor may, on default, retain 
all that has been paid and take possession of the apparatus. But 
this is not given as an alternative of calling all the instalments due, 


and suing for them—this right he has not been given by the contract 
at all. 


I see no sound reason why the plaintiffs should not avail them- 
selves of their common law rights without troubling with the special 
right given by the contract. These are to sue for the instalments 
as they become due, and retain the property in the motors till the 
amount is paid in cash. 

The claim before the liquidator can have no higher effect than an 
action at law. 


Then it is contended that the plaintiffs are estopped by their know- 
ledge that the motors were to be installed in the defendants’ prem- 
ises. What they knew was that the defendants were installing two 
elevators with their motors, and the Parkin Elevator Co. were doing 
their work (letter of the defendants of the 38rd August); that the 
two motors were to be supplied by the Parkin Company to the de- 
fendants (letter of the Parkin company of the 23rd July). They 
also knew that in their contract the Parkin company had expressly 
agreed “to perform all acts which may be necessary to perfect and 
assure retention of title to the said apparatus in” the plaintiffs. 


I see nothing to indicate that the plaintiffs knew or should have 
known that the defendants were buying and paying for the motors 
out and out, and that the Parkin company were not observing their 
agreement. 


There is a mass of American authority as to estoppel in such 
cases, most of which is to be found in the judgment of Winslow J. 
in Mississippi River Logging Co. v. Miller, 1901, 85 N.W. Rep. 192, 
which also cites Pickering v. Busk, 1812, 15 East 38 (quite another 
kind of case). The principle is as well stated as anywhere by Howk 
J. in Winchester Wagon Works and Manufacturing Co. v. Carman, 
1886, 109 Ind. 31, 35: “The purposes for which the possession of the 
property was delivered to the original vendee are inconsistent with 
the continued ownership thereof by the original vendor, and for this 
reason the condition, upon which the sale and delivery were made, 
must be deemed fraudulent and void as against purchasers from the 
original vendee of the property.” There is nothing of that kind in 
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the present case; and, without expressing any opinion on the general 
question, I think there is no estoppel. 
I am of opinion that the appeal should be dismissed with costs. 
Appeal dismissed. 


DULMAGE v. BANKERS FINANCIAL CORPORATION. 


1921-2, 51 O.L.R. 433, 67 D.L.R. 594, [1923] 1 D.L.R. 1185. In the 
Supreme Court of Ontario. 


OrpE J. The action is brought to recover damages for the alleged 
wrongful conversion by the defendants of a motor car. The car in 
question had been sold by Colaway Motors Limited to the firm of 
Mahood & Havery, dealers in motor cars at Peterborough, under a 
conditional sale agreement. The vendors assigned the benefit of the 
agreement to the defendants, and the agreement was duly registered 
in accordance with the requirements of the Conditional Sales Act, 
R.S.O. 1914, ch. 186. The car was afterwards purchased by the plain- 
tiff from Mahood & Havery, but was later seized by the defendants. 

No question arises as to the regularity of the conditional sale 
agreement, but it is contended by the plaintiff that, under subsec. 4 
of sec. 3 of the Conditional Sales Act, a purchaser of the car from 
Mahood & Havery could acquire a title thereto in spite of the agree- 
ment and its registration. 

Subsections 1 and 2 of sec. 3 require the vendor under a condi- 
tional sale agreement to reduce the agreement to writing and to 
register it in order to protect himself against bona fide purchasers 
or mortgagees for value without notice. If the vendor complies with 
these provisions, his title to the goods cannot be affected by any 
act of the conditional purchaser, except as provided in subsecs. 3 and 
4, which are as follows:— 

“(3) Where the delivery is made to a trader or other person for 
the purpose of resale by him in the course of business, such provision 
shall also, as against his creditors, be invalid and he shall be deemed 
the owner of the goods unless the provisions of this Act have been 
complied with. 

(4) Where such trader or other person resells the goods in the 
ordinary course of his business, the property in and ownership of 
such goods shall pass to the purchaser notwithstanding that the pro- 
visions of this Act have been complied with.” 

By subsec. 3, the protection which subsecs. 1 and 2 afford to pur- 
chasers and mortgagees is extended to creditors in the cases indi- 
cated. It has no bearing upon the question involved in this action, 
but a reference to it is necessitated by the language of subsec. 4, 
the words “such trader or other person” there used evidently refer- 
ring to “a trader or other person” to whom goods have been delivered 
“for the purpose of resale by him in the course of business.” 
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The plaintiff says that Mahood & Havery were traders or persons 
engaged in the business of buying and selling motor cars, and that 
the car in question was delivered to them by Colaway Motors Limited 
for the purpose of resale by them in the course of such business, and 
that consequently the plaintiff when he purchased the car from them, 
acquired a good title against the original vendors and those claiming 
under them, notwithstanding the registered agreement, by virtue of 
sub-sec. 4. eet 

Colaway Motors Limited from time to time sold cars to Mahood 
& Havery for the purpose of resale, under a form of conditional sale 
agreement which they called a “wholesale contract form.” Under 
this form of agreement, the car was kept in the warehouse of the 
dealers, Mahood & Havery, until sold to a retail purchaser, and the 
price ultimately payable by Mahood & Havery to the Colaway Motors 
Limited depended upon the list-prices in force at the time of such 
resale. The car in question here was not sold under any such agree- 
ment, but under the form of retail agrement used for conditional sale 
to an ordinary retail purchaser. The car was not kept by Mahood 
& Havery in their warehouse at Peterborough until sold, as was done 
with the other cars, but was used by them for the purposes of their 
business, but chiefly for the purposes of demonstrating the parti- 
cular make of car to prospective purchasers. The agreement was 
made on the 4th April, 1921, the purchase-price being $2,497.81, on 
which $832.60 was paid in cash, and the balance, amounting to $1,- 
665.21, was to be paid in ten monthly instalments of $166.52 each, the 
first to be paid on the 4th May, 1921. Three of these instalments were 
paid. The contract contained an express covenant by the purchasers 
that they would not sell, assign, transfer, or make over their rights 
in the car without the previous written consent of the vendors or 
their assigns. 

During the months of July and August, 1921, Mahood & Havery 
were going behind, and they finally became bankrupt about the 20th 
‘of August. About the 9th July, they gave instructions to one Percy 
E. Dulmage, who was employed by them as a salesman, to try to 
sell the demonstrating car. Dulmage thereupon drove the car from 
Peterborough down into Prince Edward county, and after some nego- 
tiations sold the car to the plaintiff, a distant cousin of his own. 
The price was $1,800, Dulmage taking in exchange a Ford car at 
a valuation of $300, in cash $100, a cheque for $1200, and a note for 
$200. On the 12th August, an agent or bailiff of the defendants 
claimed the car from the plaintiff, and, after some inquiry as to the 
existence of the defendants’ agreement, he allowed the defendants to 
take possession. 

It is argued by counsel for the plaintiff that, notwithstanding the 
form of the conditional sale agreement and the covenant not to sell, 
the car was in fact delivered by the vendors to Mahood & Havery for 
the purpose of resale in the course of business, because used cars 
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and demonstrating cars are usually and as a matter of business sold 
by dealers in motor cars. It is further urged that the description 
of Mahood & Havery on the back of the contract as “Gray-Dort and 
Columbia dealers” together with the reference in the description of 
the car to the list-price as $2,795, while the net price to Mahood & 
Havery, exclusive of service charges, was $2,295, indicates that Ma- 
hood & Havery were to sell the car at a profit of $500. I am unable 
to see how the description of Mahood & Havery as dealers can 
affect the matter. They were in fact dealers in motor cars, and, if 
their calling or business were to be given at all, that.was the only 
way of giving it correctly. 

The explanation of the $2,795, is that that was the list-price of 
the car as a new car, but that the car had been damaged and that 
the sale-price to Mahood & Havery was therefore reduced. Apart from 
this, it would not be unusual for the vendor to sell a car to a dealer 
even for his own use at a reduced price. The ‘$2,795 appears in a- 
schedule which sets forth the description of the car, including its type, 
model, year of manufacture, colour, number of cylinders, etc. The 
contract itself makes no reference to this sum as constituting in any 
way a factor in the transaction, and its mention must have been 
merely for the purpose of more fully identifying the make and size 
of the car. It does not affect the character of the agreement. I can- 
not interpret the agreement as in any way justifying, as between the 
vendors and Mahood & Havery, a resale by the latter. The car was 
not, in my judgment, delivered by the conditional vendors to Mahood 
& Havery for the purpose of resale in the course of business within 
the meaning of subsecs. 3 and 4 of sec. 3 of the Act. 

Holding this view, it seems unnecessary for me to do more than 
touch upon the other questions which were argued. Mr. Hall strenu- 
ously urged that the words “for the purpose of resale by them in the 
course of business” must be confined in their application to the words 
" “other persons,” and that a delivery to a “trader” for any purpose 
comes within the scope of the two subsections. Apart from the fact 
that this construction is a strained one, it would lead to this ridicu- 
lous result, that a delivery of a piano, for example, to a ’’trader’’ 
in motor cars, would enable the motor car dealer to resell and give 
a good title to the piano in spite of a registered agreement. 

It was natural that a good deal should be said about the hard- 
ship to a purchaser of a motor car from a dealer in cars if he is to 
be put upon inquiry Lefore purchasing in order to be sure of his title. 
But is the conditional vendor under such circumstances to be placed 
in any lower position than any other person who entrusts an article 
to one who happens to deal in the same class of goods? The hard 
ship would be the same if the owner of a repair-shop, who also dealt 
in motor cars, chose to sell a car left for repair. A jeweller with 
whom I leave my watch to be repaired can give no title to it to an- 
other, though he deals in watches. It is really the common question 
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as to which of two innocent persons shall suffer for another’s wrong. 
The owners of the car did all they could under the law to protect 
their ownership; and, unless some statutory provision comes to the 
relief of the plaintiff, the maxim caveat emptor applies to his pur- 
chase from one who could give no title. 

The action will be dismissed with costs. 

Action dismissed. 

The plaintiff appealed from the judgment of Orde J. 

The appeal was heard by Muloek C.J. Ex.; Kelly, Masten and 
Rose JJ. 

At the conclusion of the hearing, the judgment of the Court was 
delivered by Mulock C.J. Ex.:—We are agreed that the learned judge 
at the trial was right in his view of the facts of this case, and are 
of opinion that the car was sold to be used for purposes of demon- 
_-stration and not for resale. 

Appeal dismissed. 


PRETE v. LAUZON AND FENSOM. 


1922, 52 O.L.R. 334, [1923] 3 D.L.R. 1152. In the Supreme Court of 
Ontario. 


An appeal by the defendant Fensom from the judgment of Kehoe, 
Judge of the District Court of the District of Sudbury, finding the 
plaintiff entitled to recover the sum of $350; being the value of a 
certain wood-sawing machine claimed by the plaintiff, and alleged by 
him to have been wrongfully sold and converted by the defendant 
Fensom, who alleged that he held the chattel in question to secure an 
account due him, and claimed to set this off against any damages 
found against him. The set-off was disallowed. 


Masten J. The appellant raises two questions: first, that the plain- 
tiff had acquired no property in the machine in question, and con- 
sequently had no right to maintain an action for its conversion. 
Counsel for the appellant founded his contention in this respect on 
the Bills of Sale and Chattel Mortgage Act, R.S.O. 1914, ch. 135, sec. 
8, subsec. 2 (a). He argued that the purchase of the machine in 
question by the [plaintiff] from one Fasconi was the sale of a chattel, 
that it was not accompanied by an immediate delivery, nor followed 
by an actual and continued change of possession, as the machine 
was at the time in the possession of the [appellant], where it re 
mained thereafter; and, as there was admittedly no bill of sale and 
no registration, he submitted that the sale was absolutely null and 
void. The case of Commercial National Bank of Chicago v. Corcoran, 
1884, 6 O.R. 527, and the earlier cases there cited, including Mce- 
Master v. Garland, 1883, 8 A.R. 1, make it piain that the Bills of 
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Sale and Chattel Mortgage Act does not apply where the chattel is, 
at the time of the sale, in the possession of a third party claiming 
possession on his own behalf, not as an agent or trustee of the seller. 
In the present case the general property in the chattel in question 
was, at the time when the plaintiff bought, in Fasconi, subject to such 
right, if any, as Fensom had in it, and Fensom held possession in 
pursuance of such right. Fasconi had a right to sell his interest 
in the machine to the respondent Prete, and, as the possession was 
in the appellant Fensom, the Bills of Sale and Chattel Mortgage Act 
did not affect the transaction. The sale to the respondent Prete was 
and is valid and he is entitled to maintain this action. 

The second point raised on the appeal is that the plaintiff when 
he purchased from Fasconi could acquire no higher right than Fas- 
coni himself had, and that he took his interest in the machine sub- 
ject to the claim of Fensom against it, and that when Fensom sold 
the machine, even if he sold wrongfully, he was entitled to set off 
his claim against any damages for which he was found liable. This 
point necessitates a consideration of the evidence in order to deter: 
mine the nature of Fensom’s charge, if any, at the time when Fensom 
sold to Lauzon. 

If, at the time when he sold, Fensom had only a common law lien 
{in the strict sense of lien) on the machine, his only right was a 
personal right to hold the machine till he was paid. He could not 
transfer this personal right to another. His sale of the machine, in- 
volving as it did parting with its possession, was and is incapable 
of justification on any footing, renders him liable in conversion for 
the full value of the chattel, and may defeat his right to set off any 
claim he may have against the damages recovered against him: Don- 
ald v. Suckling, 1866, L.R. 1 Q.B. 585; Mulliner v. Florence, 1878, 3 
Q.B.D. 484. But, if he held the machine in pledge to secure his 
claim, the situation, as I shall hereafter indicate, is different at 
least with respect to the right of set-off. I therefore proceed to 
examine the facts. 

One Fasconi had purchased the sawing machine outfit in ques- 
tion from the International Harvester Company, and owed part of 
the purchase-money. He also owed Fensom an account for work and 
Tepairs on his motor car. He endeavoured to sell the outfit at the 
market at Sudbury, and, failing in this, he says, it was put in 
storage on Fensom’s premises, in October, 1919, by arrangement with 
the latter, nothing being said as to the rate of storage charges. Fen- 
s0m suggests that an arrangement was made for security to him upon 
the outfit for the amount of his claim against Fasconi. Fasconi de- 
nies that such an arrangement was made. 

In March, 1920, Fasconi, being about to leave Sudbury and needing 
money and desiring to pay the balance due to the International Har- 
vester Company, sold the outfit to the plaintiff (they both say at 
$500); the plaintiff paid $300, and now says that he was to pay the 
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balance later when Fensom required it. He also swore that at the 
time of making this purchase he notified Mr. Fensom thereof (this is 
corroborated by his solicitor, Mr. Miller). The further evidence is 
that about one’ week after the plaintiff Prete bought the machine 
he again went to see the defendant Fensom and told him that he 
had bought the machine and paid $300 on it, and the conversaticn 
was as follows:— 

“Q. What did he say? A. He said he had a bill against Fasconi 
himself and he looked at the book and said it was $128. 

“Q. Did you ask him what it was for? A. He told me it was 
for four or five months’ rent and time and work on Car. 

“Q. That was not this machine? A. No. 

“Q. What else did he tell you? A. Not very much. I just told 
him I would have to pay his bill before I took the machine. 

“Q. What else did you say? Anything about taking the machine 
away? A. He said any time I pay the bill I can take it away. 

“Q. What did you tell him? A. I told him—it was winter time 
and I would take it some time in the summer, [I would still keep on 
paying him $5 rent. 

“Q. Was the rent paid? A. No, it was not paid; he was still to 
get $5 a month. 

“Q. You never did pay rent? A. No. 

“Q. That was about a week after you paid Fasconi? A. Yes. 

“Q. Did you have any more talk with Fensom at any time? A 
I cannot very well remember it. I have been talking to Fensom 
right along. 

“Q. About this machine? A. No. 

“Q. This money he claimed was owing, you told him you would 
pay it, this $128? A. Yes. 

Whatever may have been the legal relationship existing between 
Fasconi and Fensom, and whether Fensom had, or had not, a pledge 
or lien on the machine as against Fasconi, it appears to me that the 
evidence quoted above, proves a contract between Prete and Fensom 
whereby Fensom thereafter held the machine not by way of lien but 
by way of pledge to secure whatever sum of money was justly due 
him both on account of Fasconi’s bill and also on account of storage 
charges due and to become due, but the sum so secured was not 
made payable at any specified or definite time. In this view, it seems 
to me unnecessary to determine positively the earlier position as be- 
tween Fasconi and Fensom. 

The above conversation between the appellant and the respondent 
took place some time in the month of March. The machine remained 
stored with Fensom. No rent was paid, and on the 28th September 
following, Fensom, without notice to Prete or to Fasconi, sold the 
machine to one Lauzon for $158, being the amount which he claimed 
was then due him. The sale was not made by public auction, nor 
. does there appear to have been any advertisement or any attempt 
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to procure a higher price. Fensom himself admits the replacement 
value of the machine to have been $350. He claimed to have had 
general authority from Fasconi to sell the machine for the best price 
he could get and to keep his claim out of the purchase-price. The 
trial Judge negatived this contention, and held Fensom liable for 
the full value of the machine, and declined to allow a set-off. 

What then were the legal rights of Fensom as a pledgee of the 
machine under the contract above indicated? 

In Donald v. Suckling, L.R. 1 Q.B. 585, Blackburn J. says (pp. 
612, 613): “There is a great difference .... between a pledge and 
a lien. The authorities are clear that a right of lien, properly so 
called, is a mere personal right of detention; and that an unauthorized 
transfer of the thing does not transfer that personal right.... I 
think that both in principle and on authority, a contract such as that 
stated in the plea, pledging goods as a security, and giving the pledgee 
power in case of default to dispose of the pledge (when accompanied 
by an actual delivery of the thing), does give the pledgee something 
beyond a mere lien; it creates in him a special property or interest 
in the thing;” and (p. 614) he quotes with approval Story on Bail- 
ments, sec. 327: “But whatever doubt may be indulged as to the case 
of a factor, it has been decided that in case of a strict pledge, if 
the pledgee transfers the same to his own creditor, the latter may 
hold the pledge until the debt of the original owner is discharged.” 

In France v. Clark, 1883, 22 Ch. D. 830, the registered holder of 
shares in a company deposited, as security for a loan, certificates of 
shares (transferred in blank), with a person who advanced him 
money. No time was fixed for the repayment of the loan, and noth- 
ing was said as to the object of the transfer. Fry J., in determining 
the rights of the pledgee, said (p. 833): ‘‘As a general rule the pawnee 
of chattels has no right to sell them, unless a time was originally 
- fixed for their redemption and that time has expired, or unless he 
has made a demand upon the pawnor for what is due to him;” quot- 
ing Story on Bailments, 7th ed., sec. 308; and he determined the 
case accordingly. 

In Ex. p. Hubbard, 1886, 17 Q.B.D. 690, the question was whether 
a certain document was a bill of sale. Bowen L.J., in discussing the 
question, at p. 698, after referring to the characteristics of a chattel 
mortgage, says: “There is another entirely distinct transaction, which 
was known to the Romans, and has been long familiar to English 
law, the transaction of a pawn or pledge, where there must be a de- 
livery of the goods pledged to the pledgee, but only a special property 
in them passes to him, in order that they may be dealt with by him, 
if necessary, to enforce his rights—the general property in the goods 
remaining in the pledgor. A special property in the goods passes 
to the pledgee in order that he may be able—if his right to sell 
arises—to sell them. In all such cases there is at common law 
an authority to the pledgee to sell the goods on default of the nledgor 
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to repay the money, either at the time originally appointed, or after 
notice by the pledgee.” 

In the case of In re Morritt, 1886, 18 Q.B.D. 222, the discussion 
related to the distinction between a mortgage and a pledge of chat- 
tels. The judgment delivered by Cotton L.J. was the joint judgment 
of himself and of Lindley and Bowen L.JJ. At p. 232 he says: “A 
contract of pledge carries with it the implication that the security 
may be made available to satisfy the obligation, and enables the 
pledgee in possession (though he has not a general property in the 
thing pledged, but a special property only) to sell on default in pay- 
ment and after notice to the pledgor, although the pledgor may re- 
deem at any moment up to sale.” 

In The Ningchow, [1916] P. 221, at pp. 223, 224, this passage is 
quoted and applied by the President of the Probate Division as a 
succinct statement of the present law. 

The only reference to these questions which I have been able t»% 
discover in our own reports is in the judgment of Anglin J. in Clarke 
vy. Baillie, 1911, 45 Can. S.C.R. 50, at pp. 82 to 87, and his view ap- 
pears to accord with the English cases above quoted. 

It thus appears: (1) that a pledgee has a right to sell on default; 
but (2) where no time is fixed for payment, the pledgee must demand 
payment as a condition precedent to realising on the pledge; and (3) 
if he fails to do so, his sale will be wrongful and he will be liable in 
damages for conversion. 

In the present case no time was fixed for payment to Fensom of 
his claim. It was therefore incumbent on him that before selling 
the machine he should make a demand for payment and so enable 
Prete to redeem or otherwise become in default. This Fensom failed 
to do, and the sale by him was therefore a wrongful conversion. 

Then what are the damages? Undoubtedly the general rule is 
that in an action for conversion the measure of damages is the value 
of the goods and chattels converted. But there is an exception to 
that rule where the defendant has an interest in the goods and chat- 
tels converted. Then the measure of damages is the value of the 
plaintiff’s interest as between himself and the defendant: Belsize Motor 
Supply Co. v. Cox, [1914] 1 K.B. 244, at p. 251, citing Chinery v. 
Viall, 1860, 5 H. & N. 288. In Chinery y. Viall, the defendants had 
sold sheep to the plaintiff, and because there was delay in payment 
of the price by the plaintiff the defendant resold the sheep. For this 
wrong the Court held that trover lay, and that the plaintiff was en- 
titled to recover damages; but that in measuring the amount cf 
these damages, although the plaintiff was entitled to be indemnified 
against any loss he had really sustained by the resale, yet the de- 
fendant, as an unpaid vendee, had an interest in the sheep against 
the vendee under the contract of sale, and might deduct the price 
due to himself from the plaintiff from the value of the sheep at the 
time of the conversion. See also. Johnson v. Stear, 1863, 15 C.B.N.S. 
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330. Im other words, the defendant is entitled to have the debt due 
him set off against the amount of damages recovered. 

In the present case the learned District Court Judge has found 
the value of the machine to be $350, but from this should be deducted 
the sum properly due to Fensom. In March, 1920, when Fensom told 
Prete he had a bill of $128 against Fasconi, Prete’s answer was, ‘‘that 
he would have to pay his bill before he took the machine,” and fur- 
ther that, as he would not take it until some time in the summer, 
he would keep on paying the $5 monthly storage charges, none of 
which he paid. 

In my opinion, the proper solution of the matter would have been 
reached had the amount of Fensom’s claim, namely, $158, been al- 
lowed to him and deducted from the damages found. To that extent 
the appeal should be allowed and judgment entered accordingly for 
$192—the difference between the amount of the judgment appealed 
from and the $158 account—and costs. There should be no costs of 
the appeal. - 


[Mulock C.J. and Kelly J. agreed with Masten J. Rose J. gave 
reasons for agreeing in the result.] 
Appeal allowed in part. 


RE ALCOCK INGRAM & CO. 


1923, 53 O.L.R. 422, [1924] 1 D.L.R. 388, 4 C.B.R. 157. In the Supreme 
-Court of Ontario. 


Appeals by Ross & Co. from orders of Fisher J. dismissing-appeals 
from the disallowance of two claims made by the appellants against 
the estate of Alcock Ingram & Co. in bankruptcy. 


MerepitH C.J.C.P. Although these two appeals relate to transac- 
tions between the same parties, the one manufacturers, and the other 
merchants, and to the transfer of goods from the one to the other, 
the facts, and the questions of law arising out of them, are alto- 
gether different in the one case from the other; and so each appeal 
must be dealt with separately. 

There are two questions involved in the first appeal: one a ques- 
tion of fact, whether the goods in question were sold to the mer- 
chants, or were sent to them only as agents for the manufacturers; 
the other a question of law, whether, under the provisions of the 
Conditional Sales Act, the transaction, even if one of agency and not 
of sale, must, as to creditors, be treated as if it were a sale. 

On the question of fact: it should have been more satisfactory tf 
some of the chief officers of the manufacturing company had pledged 
their oaths to the truth of the facts upon which they rely and to the 
good faith of the transaction; but that they have left altogether to 
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a subordinate agent in Toronto, who cannot know as much as they 
‘must respecting the real character of the transaction. And, as some 
of the circumstances point strongly to a sale, there was the greater 
reason for giving the Court the benefit of such testimony; I refer 
particularly to the fact that, to all outward appearance, the merchants 
were the owners of these goods just as much as they were, and had 
been for a long time, of much greater quantities of like goods which 
the manufacturers had sold, and were continuing to sell, to these 
merchants. The circumstances are such that, if there had been any 
conflict of testimony, { should, in the absence of such testimony from 
the manufacturers themselves, have had no hesitation in reaching 
the same conclusion as the learned Judge in Bankruptcy reached, and 
which is now appealed against. 

But the testimony adduced is all one way: that the case was one 
of agency, not sale; and there are no circumstances so strong as to 
justify a discrediting of such testimony. 

There is no good reason for giving very much weight to the words 
“on consignment” added to the invoices to the goods. In the lan- 
guage of merchants, no doubt, those words generally indicate an ag- 
ency, not a sale. But they are added to the manufacturers’ ordinary 
form of invoice of sales; and, if the transaction were a colourable one, 
those who were colouring it would not have failed to give it as much 
as possible the appearance of a consignment for sale by the consignees 
as agents for the consignors. 

But an agency is proved: and so the manufacturers must succeed 
upon this point. 

So too they must succeed on the point of law. The learned Judge 
appealed from considered that, even if the transaction were as I 
have found it to be, it was invalid under subsec. 3 of sec. 3 of the 
Conditional Sales Act. 

But that enactment is not applicable to this case. The delivery 
therein dealt with is “the delivery” dealt with in subsec. 1 of the 
same section; it refers to “goods .... delivered to a purchaser or a 
proposed purchaser or hirer of them, in pursuance of a contract which 
provides that the ownership is to remain in the seller or lender for 
hire until payment of the purchase or consideration money, or part 
of it,” and it—subsec. 3—makes such a “delivery,” when made to “a 
trader or other person for the purpose of resale by him in the course 
of business,” invalid, ‘as against the creditors;” that is, the seller, 
or letter, of the goods cannot take advantage of any such condition 
against them. In short, subsec. 1 is for the benefit of “subsequent 
purchasers or mortgagees,” subsec. 3 is for the benefit of creditors. 

This appeal must be allowed. 


LatcHrorp J. In the first appeal, the goods claimed by the trus- 
tee were never the property of the bankrupts. The relation between 
Ross & Co. and Alcock Ingram & Co. was in fact that of principals 
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to agents, and not that of vendors to purchasers. As was said by 
Jessel M.R. in Ex parte Bright, 1879, 10 Ch. D. 566, at p. 570, there 
is nothing to prevent the principal from remunerating the agent by 
paying the agent, as in this case, a commission depending on the 
surplus which the agent can obtain over and above the price that 
will satisfy the principal. 

This appeal should be allowed. 


MiIppLeTOoN J. I have had the pleasure of reading the judgment of 
my Lord, and I agree with him that the first appeal must be al- 
lowed. It is, I think, plain, not only upon the oral evidence, but upon 
the contemporaneous documents, that the transaction was for the 
delivery of goods on consignment. It is true that the consignees, 
on cross-examination, seemed to have a very vague and indefinite idea 
of what that “expression meant. The conduct of both parties is only 
consistent with the transaction being as plainly indicated by the 
document. 

It is very plain that the Act respecting Conditional Sales has noth- 
ing to do with this transaction, for in no event were the insolvents 
to become purchasers. 


Loeiz J. In the first appeal, the proper deduction from all the 
evidence is that the goods were sent by the claimant to the insolvents 
“on consignment,” and that the property never passed—the title re 
mained in the claimants, the consignors. : 

Subsection 3 of sec. 3 of the Conditional Sales Act, R.S.O. 1914. 
ch. 136, does not help the trustee. As pointed out by my brother 
Middleton on the argument, that Act is predicated on the theory that 
ultimately the purchaser or proposed purchaser or hirer of the goods 
should become the owner—ownership remaining, meanwhile, and until 
_ payment of the purchase-money, in the vendor. Goods sent on con- 
signment are not within the scope of the Act. 

I would allow this appeal with costs. 


{The parts of the judgments relating to the second appeal are 
omitted. ] 
Both appeals allowed (Meredith CwJ.C.P. dissenting as to 
the second.) 


[As to conditional sale agreements, see also Mason vy. Bickle, 1878, 
2 O.A.R. 291; Banque d’Hochelaga v. Waterous Engine Works Co., 
1897, 27 Can. S.C.R. 406 (Quebec); Stock v. Meyers & Cook, 1919, 
46 O.L.R. 420, 51 D.L.R. 328; Commercial Finance Corporation v. 
Stratford, 1920, 47 O.L.R. 392; Lanston Monotype Machine Co. v. 
Northern Publishing Co., 1922, 63 Can. S.C.R. 482, 67 D.L.R. 140, 
[1922] 2 W.W.R. 529; Hastern Trust Co. v. International Harvester 
Co., In re Morse, 1924, 5 C.B.R. 113 (N.S.); C.C. Motor Sales v. Chan, 
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[1926] S.C.R. 485, [1926] 3 D.L.R. 712; Brooks v. Drury, 1927, 60 
O.L.R. 192, [1927] 2 D.L.R. 399; Williston on Sales, 2nd ed. 1924, vol. 
1, pp. 749-790.] 


[As to goods delivered under a conditional sale agreement and 
subsequently affixed to land, see Hobson y. Gorringe, [1897] 1 Ch. 
182, followed in Ontario in Bacon v. Rice Lewis & Son, 1897, 32 
Can. L.J. 680 (many earlier cases*cited in argument); Ontario stat- 
utes, 1897, c. 14, s. 20; Knight Sugar Co. v. Beatty, [1923] 4 D.L.R. 
743, [1923] 3 W.W.R. 1120 (Alta.); Liquid Carbonic Co. v. Rountree, 
1923, 54 O.L.R. 75, [1924] 1 D.L.R. 1092; Hoover-Owens Rentschler 
Co. v. Gulf Navigation Co., 1923, 54 O.L.R. 483, [1924] 3 D.L.R. 1003; 
Dominion Bridge Co. vy. British American Nickel Corporation, 1924, 
56 O.L.R. 288, [1925] 2 D.L.R. 188; Murphy Wall Bed Co. v. Levin, 
1925, 57 O.L.R. 105, [1925] 3 D.L.R. 107; Agricultural Development 
Board v. De Laval Co., 1925, 57 O.L.R. 35, [1925] 4 D.L.R. 981.] 


§5. ‘Seller remaining in possession; the Bills of Sale and Chattel 
Mortgages Act. 


GUNN v. BURGESS. 
1884, 5 O.R. 685. In the High Court of Justice for Ontario. 


Boyp C. On the 25th May, 1882, the plaintiff bought a one half 
interest in the mare ‘“Simoon” from the then owner, Garthwaite, and 
paid him down the price of $250. The bargain was that they were 
to keep her for breeding purposes, and to divide the profits equally. 
The plaintiff paid $50 more than the half interest was worth in con- 
sideration of which Garthwaite was to take care of her until Ist 
April, 1883, then the plaintiff was to have her, and thereafter they 
were to share expenses equally. 


While in the possession of Garthwaite she was seized by the sher- 
iff under executions against him on January, 1883, and was sold on 
26th January to the plaintiff [sic—defendant?]. Notice of the plain- 
tiff’s claim was given to the sheriff and also publicly at the time of 
the sale. Since then the mare has had a colt which was in gremio 
at the date of the sheriff’s sale. 

I disposed of all questions. of fact in the plaintiff’s favour at 
the hearing. The sole point reserved was one of law, viz., the de- 
fendant’s contention that the Bills of Sale Act avoids the plaintiff’s 
title as against the execution. 


The mischief intended to be remedied by this Act is to prevent 
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a secret transfer of movable property which can be at once removed, 
and the apparent possession of which is suffered to remain in a per- 
son who has parted with the ownership. That is the reason substan- 
tially given by Cockburn C.J. in Brantom v. Griffits, 1 C.P.D. 349; 
and by Burton J. in McMaster v. Garland, 8 A.R. 12. 

The principle of construction applicable generally to this class of 
acts is referred to in Brantom v. Griffits, 1 C.P.D. 356, in this man- 
ner. The Bills of Sale Act is one which, “however salutary, may 
have the effect of taking away rights of property honestly acquired, 
and therefore must be construed strictly.” Mr. Justice Archibald 
there intimates that the application of the English Act must be limited, 
to articles of which possession could have been given to the vendee, 
and which are capable of removal. Growing crops were therefore 
held to be excluded from its operation. That Act is in pari materia 
with the Ontario Act, R.S.O. c. 119. And the views of the English 
Judges as to the scope and construction of the Act were adopted and 
followed as applicable to our Act in Hamilton v. Harrison, 46 U.C.R. 
127. Under the English Act 17 & 18 Vict. cap. 36, goods and chat- 
tels are defined to be such articles as are “capable of complete trans- 
fer by delivery.” 

It was held in Re Bambridge, 8 Ch. D. 218, that a mortgage of 
tenant and trade fixtures by one partner was not within the act, on 
the ground that the extent of the partner’s interest therein depended 
on the state of the plaintiff's accounts, and that in this view the 
security was but a mortgage of a chose in action. 

The intrinsic evidence afforded by the Ontario Act manifests that 
it was intended to apply to personal chattels susceptible of specific 
ascertainment, and of accurate description, capable therefore of being 
actually and manually transferred and possessed in specie. In my 
opinion it does not apply to the present case. 

The legal result of the plaintiff’s purchase was that he and Garth- 
waite became tenants in common of the mare. Though not partners 
in the mare they would probably be partners in the profits resulting 
from the mode of user for breeding purposes subsequently contem- 
plated according to the view of Cockburn C.J. in French vy. Styring, 
tac O BIN Soesol. 

Now the ownership and property of tenants in common like that 
of all tenants who hold pro indiviso, is per mie et per tout: Daniel 
v. Camplin, 7 M. & Gr. 172. Hach in this case had an undivided 
moiety of the mare, and while Garthwaite had the actual custody 
of her, he was not solely nor exclusively in possession. The posses- 
sion of one was the possession of both. The physical possession of 
one with the assent of the other, was constructively the actual posses- 
sion of both: Holliday v. Camsell, 1 L.T.R. 658; Brown v. Hedges, 
1 Salk. 290; Webster v. Overseers, L.R. 8 C.P. 306; Gladstone v. 
Padwick, L.R. 6 Ex. 204. The essential unity which characterizes a 
tenancy in common is that of possession: such tenants with respect 
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to all persons other than themselves occupy the position of one single 
owner: Williams on Personal Property, 2nd Am. ed. 318. 

What was the thing sold here? It was a one-half interest in a 
horse, a thing incapable of separation and delivery in specie. The 
animal was in the technical phrase of the old law an entire chattel 
personal, and by the purchase of one-half the plaintiff acquired not a 
specific chattel but only an undivided moiety of an indivisible piece 
of personal property. The chattel” itself was not sold nor was any 
separate or ascertained share therein sold because, as Blackstone puts 
it, in Littleton’s language, in a tenancy in common: “No man can 
certainly tell which part is his own,” 2 Kerr’s Blackstone, 4th ed., 
165. The text of the old law referred to in Coke on Littleton, 197a, 
is pertinent to the case in hand. He says if the tenants in common 
of land make a lease, reserving as a rent a hawk or a horse, they 
cannot sever and claim separately but “they shall joyne in an as- 
size, .... for one of them cannot make his plaint in assize of the 
moitie of a hawke, or of a horse, for the law will never suffer any 
man to demand anything against the order of nature or reason.” Also 
the author proceeds: “The law will never enforce a man to demand 
that which he cannot recover, and the man cannot recover the moytie 
of a hawke, horse, or of any other entire thing.” 

The mischief contemplated by the Act does not arise here. The 
vendor Garthwaite did not cease to be the owner; as part owner he 
was rightfully in possession, and to the extent of his interest, his 
creditors have a right to enforce execution. His visible possession 
cannot be deemed colourable or collusive, but on the contrary, is en- 
tirely consistent with the co-ordinate rights and property of his 
companion in the chattel. The possible prejudice to creditors arising 
from the actual visible holding of property, is not in the case of co- 
owners curable by this Act. Had the plaintiff taken the custody of the 
animal no registration of the property would have been requisite, 
upon any construction of the Act; yet creditors of the plaintiff might 
then complain, that fictitious credit was given to him by the actual 
possession of this famous brood mare, though in fact he owned but 
a half. 

My judgment then, in view of these considerations, is, that the 
sheriff’s sale passed only Garthwaite’s interest in the mare, and that 
the defendant by his purchase became co-owner with the plaintiff. The 
property in the colt will follow that of its dam, and as to both the 
plaintiff is owner of an undivided moiety. Costs will follow the result. 


KINLOCH v. SCRIBNER. 
1886, 14 Can. S.C.R. 77. In the Supreme Court of Canada. 


Appeal from the Court of Appeal for Ontario: Scribner v. Kinloch, 
1885, 12 O.A.R. 367. 


. 
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Sm W. J. Ritcure C.J. This is an interpleader proceeding. The 
judgment creditor claims to have a right to the goods, because, 
though there was a transfer of the goods he alleges there was no 
continued change of possession and no registration. The learned 
judge who tried the case found, and the Court of Appeal entertained 
the same opinion, that this was a fair and bona fide transaction. 

Then it is said that there was no change of possession after the 
transfer. The purchaser went into possession and employed the 
clerk of the seller who locked the store in the middle of the day for 
which the new owner dismissed him. He then, not having a person 
competent to take charge of the business, employed the seller to act 
as his clerk for a certain time, which he did. The respondent went 
on purchasing goods, added to his stock, and the change of business 
was advertised in the local papers, and it was known to everybody 
in the neighbourhood that the purchaser was in the store as propri- 
etor and that the goods had been transferred by the seller who ceased 
to have any interest in them. “But,” says the appellant, “that may 
be very true but you had no right to employ this man, even admitting 
the bona fides of the transaction.” Why such an employment per se 
should be treated as fraud I cannot see; in connection with other 
circumstances it might be evidence of want of bona fides in the tran- 
saction but I think all the circumstances very clearly show that the 
transaction was a bona fide one and that there was a perfect and 
continuous change in the possession. 

Gibbons v. Hickson, 34 W.R. 140, which I was not aware of at the 
time of the argument, appears to me to be this case exactly. 

In that case Huddleston B. says: 

“In this case the rule must be discharged. It is clear that the 
goods in question were sold bona fide by Harrison to Gibbons, and 
the transaction was carried out by a deed of assignment, which 
provided that Harrison should remain as manager of the shop—that 
*is, as a servant of the defendant. Now, this being a transfer of per- 
sonal chattels comes within the definition of a ‘bill of sale’ contained 
in the Bills of Sale Act, 1878, s. 4, and, therefore ought prima facte 
to have been registered under section 8 of the same Act. But it {s 
contended on behalf of the plaintiff that the goods in question were 
not in the ‘apparent possession’ of Harrison at the time of the exe- 
cution, and consequently, the deed of assignment is exempted from 
the operation of the statute. Let us examine the facts. The plaintiff 
took possession of everything in the shop, going round with an in 
ventory to check the articles in stock; he took this deed of assign- 
ment from Harrison, whom he retained in the shop, but only as his 
paid servant. He changed the name over the shop from Harrison to 
Harrison & Co.; he sent circulars to all Harrison’s customers, and 
others besides, telling them that the business had changed hands. 
Not content with this, he advertised the fact in the newspapers three 
times, and finally wrote a letter to the defendants themselves on the 
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subject, which they answered.» I think that, with these facts before 
him, the county court judge was justified in directing the jury that 
there was evidence of a general knowledge of the change of owner- 
ship of the goods. As to the case of Pickard v. Marriage, there 
notice of the change of ownership was not given to the public as 
here. In Gough v. Everard, which was a case under the old Bills 
of Sale Act (the interpretation clause of which, 17 & 18 Vict. c. 36, 
‘s. 7, is in identical terms with that of the act now in force, as far as 
regards the meaning of the phrasé ‘apparent possession’), Bramweli 
B. says ‘I construe this clause to mean that the goods shall be deemed 
to be in the ‘apparent possession’ of the vendor as long as they are 
on the premises occupied by him, if nothing more has been done 
than ‘the mere formal taking possession; but that where, as in the 
present case, far more than mere formal possession has been taken, 
the clause does not apply.’ 

“In this case, also, I am of opinion that ‘far more than mere formal 
possession has been taken,’ and that, therefore, the county court judge 
was right, and this appeal must be dismissed.” 

The present case seems to me a much stronger case of actual 
continuous and notorious change of possession than that of Gibbons 
v. Hickson. I think the appeal in this case should be dismissed. 


[Fournier J. concurred. Strong, Henry and Gwynne JJ. also gave 
reasons for dismissing the appeal.] 
Appeal dismissed. 


HORSFALL v. BOISSEAU. 


1894, 21 O.A.R. 668. In the Court of Appeal for Ontario. 


This was an appeal by the plaintiffs from the judgment of Mac- 
Mahon J. in an interpleader issue between the plaintiffs, as execution 
creditors of one Giles, and the defendant, as claimant under a chattel 
mortgage made by Giles. 

The mortgage was given on the 6th of February, 1893, to secure ad- 
vances in goods and in money, and the only question was as to the 
sufficiency of the description as regards after acquired goods. The de- 
scription of the goods was as follows: 

“All and singular all the goods, chattels, fixtures, stock in trade, 
and personal property of the said mortgagor, in the city of Hamilton 
aforesaid, and situate in that certain store and premises lying and 
being in the said city of Hamilton, and being composed of the store 
known as ‘city number 5’ on the Market Square in the said city of 
Hamilton, and consisting of all the stock of ready-made clothing, 
tweeds, trimmings, gents’ furnishings, furniture and fixtures, together 
with all other goods, chattels and personal property now in and upon 
the said premises, and together with all other ready-made clothing, 
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tweeds, trimmings, gents’ furnishings, furniture and fixtures and 
personal property which shall at any time during the currency of 
this mortgage be brought in or upon the said premises, or in or upon 
any other premises in which the said mortgagor may be carrying on 
business, all of which said goods, chattels and personal property are 
the property of the said mortgagor, and are situate in and upon the 
premises* hereinbefore described in the said city of Hamilton.” 

When the mortgage was given Giles had but one store, described 
in the mortgage, but about the 1st of June, 1893, he opened another 
stores on James Street, in the city of Hamilton, carrying on the 
same class of business in each. Nearly all the goods in the James 
Street store were new purchases. On the ilth of August, 1893, the 
chattel mortgagee seized both stocks, and was in possession when 
the sheriff, on the 17th of August, 1893, seized under the plaintiffs’ 
executions. 

MacMahon J. gave judgment for the claimant. 

Gibbons Q.C., for the appellants. 

George Kappele for the respondent. 


Hacarty C.J.0. Before the passing of the Act of 1892, there does 
not appear to have been any statutable provision respecting future 
goods brought into a stock in trade on which a chattel mortgage was 
given. 

This Court, in the case of Coyne v. Lee, 14 A.R. 503, upheld a 
mortgage which included future goods brought into a stock then on 
the then premises of the mortgagor. 

The Court, after reviewing the English cases, down from Holroyd 
v. Marshall, 10 H.L.C. 191, held that the equitable right of the mort- 
gagee to such future goods when brought into stock prevailed against 
execution creditors. The mortgage had been duly registered. It was 
considered that if registration was required, it had been duly effected; 
if not required, then there was nothing else to defeat the equitable 
right. 

Apart from the point as to a removal into other premises, to be 
noticed hereinafter, and as to the Act of 1892, the case would ap- 
parently fall within Coyne v. Lee, 14 A.R. 508. 

In the Act of 1892, 55 Vic. ch. 26 (0O.), section 2 declares that. 
the provisions of R.S.O. ch. 125 shall extend to mortgages of goods 
and chattels notwithstanding such goods may not be then the prop- 
erty of, or in the possession or control of, the mortgagor, or any 
one on his behalf, and notwithstanding that such goods may be in- 
tended to be delivered at some future time, or that the same may 
not be, when the mortgage was made, actually procured or provided, 
or fit or ready for delivery, and notwithstanding that some act may 
be required for making or completing such goods and chattels or 
rendering the same fit for delivery. 

This language seems to include all goods not in the possession or 


272 Horsfall v. Bowsseau. [ CHAP. II. 


control of the mortgagor, not intended to be delivered till some future 
time, not actually procured or bargained for, not fit or ready for 
delivery, and in fact, not made or completed. 

It is not easy to understand how the future goods to be at any 
time brought into the mortgagor’s premises do not fall within the 
words of the new Act. 

~Then if they fall within the provisions of chapter 125, how and 
what provisions are or can be applied to them. 

It seems to me that it is only on the provision as to identification 
that any question arises. 

Section 27: “All the instruments mentioned in this Act, whether 
for the sale or mortgage of goods and chattels, shall contain such 
sufficient and full description thereof, that the same may be thereby 
readily and easily known and distinguished.” 

It was conceded on the argument that all the appellants’ objec- 
tions rested on the clause as to future goods being “brought in or 
upon any other premises in which the said mortgagor may be carry- 
ing on business.” 

There is no restriction as to any other premises in any part of 
the City of Hamilton or the county of Wentworth, or in fact any 
part of Ontario. 

Assuming that a long line of cases in our Courts has established 
that it is a sufficient description of chattels to describe them as being 
the stock in trade, etc., in a certain warehouse or shop of the mort- 
gagor, being No. glia. street in the city of ——, we have to 
consider as to future goods; the mortgage will cover all goods to be 
afterwards put in stock in the named locality. 

I find a great difficulty in distinguishing to my own satisfaction, 
between the then locality and a future unnamed locality where the 
mortgagor during the continuance of the mortgage may be carrying 
on business. 

I have found no case in which such a point arose under the former 
law. 

No doubt but that a man may mortgage present or future goods 
in two or more places of business. At the date of the mortgage he 
had only the Market Square place. He might afterwards establish 
half a dozen other places of business in Hamilton or Dundas. 

But I think that the mortgagee here could claim all new goods 
brought into any other premises where the mortgagor carried on 
business, and the mortgagor could (if necessary) be compelled to exe- 
cute any writing or do any act to vest such new goods in him just 
as suggested by Lord Westbury in Holroyd v. Marshall, 10 H.L.C. 191, 
on a contract to sell some property sufficiently specified as to war: 
rant its being performable by order of the Court: See also Tailby 
v. Official Receiver, 13 App. Cas. 528, per Lord Herschell. 

In this latter case, there was an assignment of stock in trade in 
certain named premises of the mortgagor, or any other place or 
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places where he might carry on business, and also all the book debts 
due and owing, or which might during the continuance of the secur- 
ity become due and owing. The House of Lords, reversing the judg- 
ment of the Court of Appeal, held this, as to the book debts, was not 
too vague. Lord Herschell says (p. 530) “I confess I am unable to 
see any sound distinction between an instrument assigning future 
book debts which may become due to the assignor in any business car- 
ried on by him, and one assigning future bequests and devises to 
which he may under any will become entitled. The subjects of both 
assignments are equally wide, equally incapable of ascertainment at 
the time of the assignment, but equally capable of identification when 
the subject has come into existence, and it is sought to enforce the 
security.” 

This language is very emphatic as to the objection of ‘‘vagueness”’ 
in the identification of future property. 

I feel that we must decide against Mr. Gibbons’ able argument as 
to the effect of the Act. It is possible that the Legislature may have 
intended a wider application of the general provisions of the law 
as to chattel mortgages, under the second section of the Act of 1892. 
I am unable to give effect to the twenty-seventh section, as to the 
description and identification of chattels mortgaged, so far as to apply 
it to the case before us, as to goods not in existence when the mort- 
gage was given. 

The case must be governed by the principles laid down in such 
cases as Tailby v. Official Receiver, 13 App. Cas. 523. The equity 
attaches. The Court can enforce it when the goods come into the 
appointed localities, and their identity, as being within the original 
contract, must be ascertained by extraneous evidence. 

The appeal must be dismissed. 


[Burton and Osler JJ.A. also gave reasons for dismissing the ap- 
peal. Maclennan J.A. agreed with Burton J.A.] 


Appeal dismissed with costs. 
[See also Joseph v. Lyons, 1884, in the present chapter, §1, supra. ]} 


CLARKSON AND OTHERS v. McMASTER & CO. 


1895, 25 Can. S.C.R. 96. In the Supreme Court of Canada, on appeal 
from the Court of Appeal for Ontario, 1895, 22 O.A.R. 138. 


On the 10th of October, 1893, the defendants took a chattel mort- 
gage from A. L. Davis upon his stock-in-trade to secure his indebted- 
ness to them. One of the terms of the mortgage was that the mort- 
gagees might take possession of the stock-in-trade if the mortgagor 
failed to pay on account of the debt $50 per week, and it was agreed 


18—SALE OF GOODS. 


274 Clarkson v. McMaster. [CHAP. III. 
that if the payments were kept up the mortgage would not be reg- 
istered. It was not registered, and default having been made in 
payment, the defendants, on the 7th of November, 1893, took posses- 
sion. On the 13th of November, 1893, Davis made an assignment for 
the general benefit of his creditors to the plaintiff Clarkson, who, 
on the following day commenced this action to set aside the mort- 
gage. An interim injunction to restrain the sale was obtained ez 
parte and on the 22nd of November, 1893, a motion to continue the 
injunction was dismissed by MacMahon J., on the ground that the 
facts had not been fully disclosed when the ex parte injunction was 
obtained. On the 28th of November, 1893, the defendants sold the 
goods in question. On the 8th of December, 1893, Herman Wolff & 
Co., simple contract creditors of Davis, were joined as parties plain- 
tiffs suing on behalf of themselves and other creditors of Davis. 

The action was tried before MacMahon J., who found that the 
mortgage had been taken by the defendants in good faith, believing 
that Davis was in “good financial condition,” but he set it aside on 
the ground that it was invalid for want of registration. 

The defendants appealed from this judgment, and the plaintiffs 
appealed from the order dissolving the injunction, and the appeals 
were argued before Hagarty C.J.O., Burton, Osler, and MacLennan 
JJ.A. 

The Court of Appeal allowed the defendants’ appeal (Hagarty 
C.J.O. dissenting) and dismissed the plaintiffs’ appeal, on the ground 
that the creditors against whom by s. 4 of 55 V. c. 26 (Ont.) taking 
possession under a defective chattel mortgage is declared to be of no 
avail, are creditors having executions in the sheriff’s hands at the 
time possession is taken, or simple contract creditors who, at that 
time, have commenced proceedings on behalf of themselves and other 
creditors to set aside the mortgage, or an assignee for the general 
benefit of creditors who, however, stands in no better position; and 
possession, taken before the assignment, cured all formal defects. 

The plaintiffs appealed to the Supreme Court of Canada. 


GwYNNE J. Prior to the amendment of ch. 125 R.S.O. by sec. 2 of 
ch. 26 of 55 Vic., it had been held by the courts in Ontario that 
the words “creditors of the mortgagor” in sec. 1 of the said ch. 125, 
meant only “execution creditors,” and that if a chattel mortgage not 
accompanied by immediate possession of the chattels mortgaged should 
mot be registered as required by the statute, and the mortgagee 
should take possession of the chattels mentioned in the mortgage at 
any time before there should be a creditor of the mortgagor in exist- 
ence having an execution, he should hold the chattels under the 
mortgage, notwithstanding that it had not been registered as re 
quired by the statute, and I cannot entertain a doubt that the amend- 
ment made by 55 Vic. ch. 26, sec. 2, was for the express purpose of 
remedying the effect of this construction which had been put upon 
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the statute by the courts, and that the effect of such amendment was 
to provide that the words ‘creditors of the mortgagor” in ch. 125, 
should no longer be construed as applying only to ‘execution credi- 
tors,” but to all simple creditors as well, the words “suing upon be- 
half of themselves and other creditors” being inserted merely as in- 
dicating the proceeding in which the mortgage not registered as re- 
quired by the statute should be adjudged to be fraudulent and void 
as against simple contract creditors. Then the 4th sec. of 55 Vic. ch. 
26, enacts that a mortgage void by the act as against creditors, that 
is to say, against all creditors of the mortgagor, including simple 
contract creditors as well as execution creditors, shall not be made 
valid as against persons becoming creditors, whether by simple con- 
tract or execution, after the execution of the mortgage, but before 
the taking possession by the mortgagee of the chattels mortgaged; 
thus legislatively overruling wholly in the future the construction 
which the courts had put upon ch. 125. To confine sec. 4 to execu- 
tion creditors only would be inconsistent both with the letter and 
with the spirit of the enactment, which was to place simple contract 
creditors upon the same footing as execution creditors. ° 

In the present case, it appears to be clear that the intention of 
the parties to the mortgage was to endeavour to evade the provision 
of the Chattei Mortgage Act as to registration, for it was expressly 
agreed that the mortgage was not to be registered unless nor until 
default should be made by the mortgagor in payment of some one of 
the instalments mentioned in the mortgage. Such an agreement, what- 
ever may have been the actual intent of the parties, was calculated, 
if it should be sustained, to defraud creditors who might sell to the 
mortgagor goods upon credit upon the faith that there was ho mort: 
gage in existence, none being registered, and thus would be effected 
the very thing which the statute was intended to prevent, namely, a 
transaction which should have the effect of defrauding other persons 
being or becoming creditors of the mortgagor upon the faith that his. 
property was not mortgaged. Upon the 10th of October, 1893, the 
Mortgage was executed subject to the above agreement as to non- 
Tegistration. On the 7th November, 1893, the mortgagee took posses- 
sion of the chattels mentioned in the mortgage, which by reason of 
its non-registration was, by the statute 55 Vic. ch. 26, declared to be 
void as against all persons who were then creditors of the mortgagor 
within the meaning of the statute, that is to say, whether by simple 
eontract or by having execution. On the 10th November, 1893, the 
mortgagor made an assignment for the benefit of all his creditors to 
the appellant, who thereby represented all the creditors and who is 
entitled to all the relief which such creditors would, in the absence 
of such assignment, have been entitled to in a suit instituted by 
any one on behalf of himself and the other creditors. The act as 
amended by 55 Vic. ch. 26 in effect enacts that a mortgage of chat- 
tels not accompanied by immediate delivery shal], within five days 
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from the execution thereof, be registered, &c., and that in case it be 
not so registered it shall be absolutely void as against all creditors 
of the mortgagor, including simple contract creditors, and against 
any assignee for the benefit of creditors within the meaning of the 
act respecting assignments and preferences by insolvent persons, and 
the amendments thereto. That the plaintiff is such an assignee can- 
not, I think, admit of a doubt. It is impossible, in my opinion, to 
construe the act as amended as applying only to an assignee in ex- 
istence prior to the mortgagee taking possession, without defeating 
what appears to have been the plain intent of the statute 55 Vic. 
ch. 26, namely, to make an unregistered mortgage fraudulent and 
void as against all creditors of the mortgagor in existence at the 
time of the mortgagee taking possession of the chattels mortgaged, 
whether the remedy should be sought by an assignee for the benefit 
of all the creditors whenever made such assignee, or by any of the 
creditors suing on behalf of all. The appeal must, in my opinion, 
be allowed with costs, and judgment be ordered to be entered for the 
plaintiff in the court below with costs. 


[Taschereau J. concurred. Sedgewick and King JJ. were also 
of opinion that the appeal should be allowed and the judgment of 
MacMahon J. restored. ] 


Sir Henry Strona C.J. [giving reasons for allowing the appeal, 
inter alia, made the following observations as to s. 2 of 55 V., ch. 26: ] 

The second section of the Act announces that it is the intention 
of the legislature thereby ‘‘to extend and amend” the existing law. 
How any extending or amending effect can be attributed to the act 
consistently with the judgment now under appeal J am unable to see. 
Nothing can be more explicit and distinct than the declaration of 
the legislature, that mortgages in relation to which the requirements 
of the original act have not been complied with shall be void as 
against simple contract creditors. I do not construe this declaration 
as in any way fettered with any conditions as to the form of suit; 
all I understand to have been meant by the words “suing on behalf 
of themselves and other creditors,” was just this, that the mortgage, 
being void as to all, any action which might be brought to obtain 
the benefit of the nullity enacted by the statute should be on behalf 
of all creditors, so that all, and not merely those suing, might obtain 
the benefit of the Act. Then, applying this in the present case, this 
mortgage became absolutely null and void at the expiration of the 
five days allowed for registration. Then, the same second section 
provides that this avoidance shall enure to the benefit, not only of 
creditors who may sue on behalf of themselves and others, but also 
to the benefit of all creditors suing by their representative the statu- 
tory assignee for the benefit of creditors, who undoubtedly represents 
the creditors just as much as does in England an assignee in bank- 
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ruptcy; and we constantly find cases reported in which such ast 
mentioned assignees maintain actions to set aside deeds executed 
before their appointment. That being so, this mortgage being thus 
absolutely void under the Act of 1892, when the term for registra- 
tion had elapsed, whatever the law may have been before, the as- 
signee was entitled to maintain this action so soom as the assignment 
to him was completed, and I should be prepared so to hold even if 
there was not now a single creditor whose debt existed at the date 
of the mortgage, but only creditors whose debts had been contracted 
subsequently, for I think in construing these Acts (the Revised Stat- 
utes and the amending Act together) we ought not to restrict the 
avoidance of the mortgage to actual creditors at its date, but to ex- 
tend its benefits to subsequent creditors, and that not only for the 
reasons stated in the judgment of the Chancellor before referred to. 
but on the very words of the fourth section of 55 Vic. ch. 26. This 
fourth section, in my opinion, very clearly indicates that creditors 
subsequent to the mortgage were intended to be included, for it ex- 
pressly provides that taking possession under a mortgage void as 
against creditors shall not validate it against creditors who became 
such before taking possession. 

Appeal dismissed. 


[The “judgment of the Chancellor” above mentioned is that of 
Boyd C. in Barker v. Leeson, 1882, 1 O.R. 114.] 


[See also Heaton v. Flood, 1897, 29 O.R. 87; Barchard v. Nipissing 
Coca Cola Bottle Works, 1918, 42 O.L.R. 196; Grand Trunk Pacific 
Ry. Co. v. Dearborn, 1919, 58 Can. S.C.R. 315, 47 D.L.R. 27, [1919] 
1 W.W.R. 1005.) 


BELANGER v. MENARD. 


1896, 27 O.R. 209. In the High Court of Justice for Ontario. 


This was an appeal from the County Court of Prescott and Rus- 
sell in an interpleader issue as to certain goods and chattels claimed 
by the plaintiff in the issue, determining that the plaintiff was not 
entitled to them as against the execution creditor. 

The plaintiff rested his case upon the production and proof of a 
bill of sale of the goods in question from the execution debtor to him, 
which was duly registered in accordance with the provisions of the 
Bills of Sale and Chattel Mortgage Act, 1894, and proof that the debtor 
was at the time the bill of sale was executed in possession of them. 
It appeared from the plaintiff's evidence that the execution debtor 
was indebted to the defendant in the issue in the sum of $450 at 
the time the bill of sale was given, and that proceedings had been 
taken to recover this indebtedness about that time; that four days 
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before the execution of the pill of sale the debtor had executed to 
the plaintiff a conveyance of his farm; that the plaintiff at the time 
of these transactions was a school teacher, residing at the village of 
Alfred, about five miles from the residence of the debtor, which was 
upon the farm conveyed; that, though the bill of sale and conveyance 
were absolute in form, the debtor continued to reside on the farm 
and in possession of the goods, and was so in possession when the 
latter were seized by the sheriff; and that the debtor was possessed 
of no other personal property upon. which the sheriff could levy under 
the writ in his hands. 

The learned judge having found these facts, determined that they 
raised so strong a presumption of the transaction between the debtor 
and the plaintiff being colourable and fraudulent, as against the 
creditors of the debtor, as to throw upon the plaintiff the onus of 
proving the bona fides of it by some proof beyond the production and 
proof of the instruments under which he claimed, although these were 
formally executed and registered; and he having so intimated that 
opinion, the plaintiff's counsel elected to rest his case upon the 
evidence put in. 

The learned Judge thereupon decided the issue against the plain- 
tiff; and the appeal was brought from this judgment. 


MeReEDITH C.J. (after setting out the facts as above): I am unable 
to say that the inference which the learned Judge drew was not one 
that upon the facts proved he might not properly have drawn, and 
had ft not been for his ruling that the mere retention of possession 
by the bargainor, although the bill of sale was duly registered under 
the Bills of Sale and Chattel Mortgage Act, 1894, raised a presumption 
of fraud which it was incumbent upon the plaintiff to rebut, I should 
have been of the opinion that the appeal should be dismissed. 

That ruling was, however, in my opinion erroneous. 

In Edwards v. Harben, 2 T.R. 587, the opinion was expressed that 
the presumption arising from such retention of possession was one 
of law, and conclusive against the bargainee; but the later cases 
have modified that view, and determine that the presumption is one 
of fact which may be rebutted by evidence of good faith: see Martin- 
dale v. Booth, 3 B. & Ad. 498; and the notes to Twyne’s Case, 1 Sm. 
L.C., 8th ed., p. 1; Macdona v. Swiney, 8 Ir. C.L.R. 73. 

This rule was established before the passing of the Bills of Sale 
Act, and no case was cited, nor have I been able to find one, in which 
since that Act was passed it has been held that the presumption arises 
—nothing else being proved than the absence of a change of possession 
—where the bill of sale has been registered under the Act. 

The principal, if not the only, ground upon which the presumption 
was based was the secrecy of the transaction, and where that element 
was absent, the notoriety of the transfer was always a strong circum- 
stance to rebut it: see Latimer v. Batson, 4 B. & ©. 652; Leonard v. 
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Baker, 1 M. & S. 251; Watkins v. Birch, 4 Taunt. 823; Jezeph v. Ingram, 
8 Taunt. 838; Kidd v. Rawlinson, 2 B. & P. 59; Cole v. Davies, 1 Ld. 
Raym. 724. 


This being so, it follows, I think, that the registration of the bill 
of sale, and the consequent publicity given to the transaction which 
it evidenced, ought to prevent the inference of fraud being drawn 
from the mere fact of the retention of possession by the bargainor. 

This view is supported by the opinion of Lord Blackburn in Cookson 
v. Swire, 9 App. Cas. at p. 664-5; he there refers to the rule of the 
common law established by the cases to which I have referred, and 
points out that the Bills of Sale Act was designed to put a stop to 
the evils which resulted from the application of the rule which he 
mentions; and he goes on to say:—‘‘The Act says, where there is a bill 
of sale . . . that shall within a short time be registered, and 
two things are to follow from it. In the first place its being registered 
will put an end to any fear that any one should start forward after- 
wards and say, the transaction being kept secret is a proof that 
it was a sham transaction, for, it being actually registered as bills 
of sale are required to be, it could no longer be secret, and there 
would be no badge of fraud in that respect. The other was, if it be 
not registered, then so long as the goods are in the apparent pos- 
session of the person to whom they originally belonged, so long it 
shall be void as against a certain class of persons, namely, execution 
creditors, and various other persons that were named.” 


This judgment of Lord Blackburn is referred to in Campbell on 
Sales, 2nd ed., as “a weighty judgment,” of ‘a very high authority 
upon questions of principle applied to commercial law.” 

See also Crawcour v. Salter, 18 Ch. D. at p. 43. 

The appeal should, therefore, in my opinion, be allowed and there 
should be a new trial, and the costs of the last trial and of the 
appeal should be costs in the cause. 


Rose J. I quite agree. I am content to rest upon the opinion 
of Lord Blackburn in Cookson v. Swire, set out in the judgment 
of the learned Chief Justice, as a correct exposition of the law, 
although no.other Judge referred to the point in that case. 


It follows, therefore, that unless the other facts of this case 
warrant a finding for the defendant, the judgment appealed from 
is erroneous; and IJ think the case should go back for reconsideration. 


MacManon J. I entirely concur. 


Appeal allowed. 
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SLOAN v. OTTAWA CAR MANUFACTURING CO. 


1921, 50 O.L.R. 235, 64 D.L.R. 333. In the Supreme Court of Ontario. 


Appeal by the plaintiffs from the judgment of the Chief Justice 
of the Common Pleas, dismissing with costs an action brought to 
recover a motor car, or, in the alternative, damages for conversion. 

In October, 1919, the father of the plaintiff Howard Sloan ad- 
vanced to another of his sons, Stanley Sloan, $3,000, for the purpose 
of starting Stanley in a hotel business in the village of Kemptville. 
It was intended that another young man named Vale should be 
associated in partnership with Stanley Sloan, and contribute part 
of the capital necessary to carry on the business, but he failed to 
find his share of the capital, and as a consequence, the father was 
requested to and did, prior to April, 1920, advance further sums to 
his son Stanley until the total of his advances amounted to $3,600. 

About the Ist April, 1920, it was decided that the business was 
not a success, and the father, his two sons, Howard and Stanley, 
and Vale agreed that the business should be wound up, and that ali 
the assets thereof and of Stanley should be turned over to the 
plaintiff Howard Sloan to be by him realised upon and the proceeds 
used to pay off the advances that had been made, and a further sum 
of $1,800, which it was agreed the plaintiffs should advance to 
Stanley to pay off the outside creditors. No doubt, the father and 
sons hoped in this way to save the name and credit of the family, 
and as much as possible from the wreck of the unsuccessful adventure 
on which Stanley had been embarked. 

Among other things, Stanley Sloan had purchased and owned a 
motor car, part of the purchase-money for which was advanced by his 
brother, the plaintiff Howard Sloan, who believed that the car was 
part-of the assets that he was to get when he and his father agreed 
to advance the sum of $1,800. When, however, the plaintiff Howard 
Sloan went to Kemptville to take over and realise upon the assets, 
he found that the motor car was not at Kemptville, and on inquiry 
was told that it had, during the previous winter, been left in a barn 
on the farm of one McEvoy, under the following circumstances: Vale, 
being out in the country with the car, was overtaken by a snow 
storm which obliged him to leave the car at the farmer’s. Howard 
Sloan was also informed that his brother Stanley had in some way 
pledged the car to the third party, McGahey; so he sent Vale to 
get the car and take it to the garage of the defendants in Ottawa 
to be repaired and put in shape for sale. This Vale did; but, while 
the car was in the defendants’ garage, McGahey put in a claim to it, 
and as evidence of his title produced the following agreement: — 

“Kemptville, Ont., Feb. 24, 1920. 

“This is to certify that I have to-day sold Harold McGahey my 

Chevrolet car, which is in Mr. McHvyoy’s barn, subject to the following 


. 
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conditions: If upon trial the car fails to satisfy the purchaser, I 
agree to return the purchase-price, five hundred dollars. I also agree 
to pay winter storage and return car to purchaser at Kemptville 
upon demand. 
“W. S. Sloan”. 

As a result of the claim by McGahey, the defendants delivered the 
car to him. Hence this action. 

The appeal was heard by Maclaren, Magee, Hodgins, and Fergu- 
son JJ.A. 


The judgment of the Court was read by Ferreuson J.A. (after 
setting out the facts as above):—It is not pretended that McGahey 
ever had possession of the car prior to obtaining it from the de- 
fendants, and the plaintiffs contend that—McGahey not having filed 
a bill of sale as required by the Bills of Sale and Chattel Mortgage 
Act, R.S.O. 1914, ch. 135, and not having obtained possession of the 
ear within the time allowed for the filing of the bill of sale—they, 
as creditors of Stanley, and as persons who had obtained title to 
and possesstion of the car, are entitled, under sec. 8 of the Bilis 
of Sale and Chattel Mortgage Act, to have it declared that the sale 
to MeGahey was, as against them, void. 

After possession had been given to McGahey, the plaintiffs obtained 
a bill of sale and registered it, and the trial Judge seems to me 
to have dealt with the action as if the rights of the parties depended 
solely upon this bill of sale, dated the 27th April. I do not so view 
the transaction. In my opinion the rights of the parties should be 
determined by reference to the agreement under which the plaintiffs 
were to receive and take possession of the assets of Stanley Sloan; 
and, on my reading of the evidence, the plaintiff Howard Sloan was 
not, under the agreement, a mere trustee of the assets of Stanley, 
authorised to realise upon them and to apply the proceeds to the 
“payment of the creditors of Stanley Sloan. He was, in my view, a 
person who took a beneficial interest in the assets to secure the 
advances made by his father, and the advances that he and his father 
made or were to make under the agreement to wind up, and as such 
was both a creditor and a purchaser entitled to plead and have the 
benefit of the Bills of Sale and Chattel Mortgage Act, and as against 
whom the sale to McGahey, which was unaccompanied by delivery 
and possession, and in reference to which no bill of sale had been 
filed, was void. 

I am also of the opinion that taking possession did not perfect 
the third party’s title against the plaintiff Howard Sloan, either as 
creditor, purchaser, or as assignee under either the verbal agreement 
of the 1st April, or under the subsequent bill of sale, dated the 
27th April: see sec. 23 of the Bills of Sale and Chattel Mortgage 
Act; Clarkson v. McMaster, 25 Can. S.C.R. 96; Tidey v. Craib, 4 O.R. 


696. 
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The view of the learned trial Judge as to the effect and meaning. 
of the transaction between Stanley Sloan, his father, his brother, 
and Vale, is expressed in these words: 

“There was in Stanley Sloan the power to sell the car. Stanley 
Sloan did sell the car for value received. The car became McGahey’s.. 
Stanley Sloan became insolvent and made an assignment for the 
purpose of carrying out his engagements—not of breaking them—and 
paying his debts. One of the engagements was this transaction with. 
McGahey.” 4 oe 

Paragraph (b) of sec. 2 of the Bills of Sale and Chattel Mortgage 
Act provides that the word ‘creditors’ as used in the Act shall 
include an assignee for the general benefit of creditors, and it seems 
to me that, even if the transaction be viewed as it was viewed by 
the trial Judge, yet the sale or agreement for sale set up and relied. 
upon by the third party cannot stand as against such an assignee. 

The learned trial Judge expressed the opinion that, because Mc- 
Gahey obtained possession of the car from the defendants prior to 
the plaintiffs obtaining the Dill of sale, 27th April, by which they 
sought to perfect their title, such taking of possession by McGahey 
perfected his title as against such subsequent bill of sale. This seems: 
to me to be contrary to the provision of sec. 23 of the Bills of Sale 
and Chattel Mortgage Act, and also to the decision in Clarkson v. 
McMaster (supra). 

I would allow the appeal with costs, and direct that judgment 
be entered for the plaintiffs against the defendants for damages 
and costs, and I would direct that the third party do indemnify the 
defendants for the amount for which judgment is entered against 
them, including the costs they are ordered to pay tc the plaintiffs, 
and their costs of defence. The third party should also pay the 
costs of the third party proceedings. If the parties cannot agree on 
the amount of the damages, it should be referred to the Master to 
ascertain and report; further directions and subsequent costs being 
reserved. 


Appeal allowed. 


HENRY v. SEXSMITH. 


1921, 50 O.L.R. 278, 64 D.L.R. 373. In the Supreme Court of Ontario. 


Appeal by the defendant (claimant) in an interpleader issue from 
the judgment of the County Court of the County of Wentworth finding 
the issue in favour of the plaintiff (execution creditor). 

The appeal was heard by Riddell, Latchford, Middleton, and Lennox 
JJ. 


The judgment of the Court was read by MippLzTron J. Judgment. 
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was recovered in an action ex delicto on the 9th March, 1920, and 
execution was issued on the 22nd March, 1920. 

On the 17th March, 1913, the claimant, mother of the execution 
debtor, advanced him a large sum on the strength of a chattel mortgage 
which was not registered. The advance was to enable the son to 
start in business. The young man did not do well, and the father, 
who was to supervise the business for the son, remained in charge 
for some time, substantially as the mother’s agent—all creditors of 
the business have been paid. 

On the 6th October, 1919, after the liability out of which the action 
arose was incurred, the son by a written document released all his 
interest in the business to the mother, and since then the father 
has undoubtedly held possession for her. 

The trial Judge has found this last conveyance void as intended 
to defeat the claim of the plaintiff, and so has found the goods exigible 
under the execution. 

I do not think that we should interfere with the finding of fact 
as to this conveyance; and, as the plaintiff is within the protection 
of the statute of Elizabeth, this conveyance of the equity of redemption 
is void as against her claim. 

The mother is, however, entitled to maintain her right.as mortgagee 
against the execution, for the plaintiff did not become a creditor 
within the meaning of the Bills of Sale and Chattel Mortgage Act, 
R.S.O. 1914, ch. 135, until she recovered her judgment, and the 
mother had taken possession under her mortgage long before that date. 

Section 23 of that Act prevents the taking of possession giving 
validity to.an unregistered mortgage ‘‘as against persons who became 
creditors, purchasers, or mortgagees before such taking of possession.” 

Clarkson v. McMaster, 25 Can. S.C.R. 96, does not help the plaintiff. 
The question there dealt with is the right of a person who became 
a simple contract creditor before possession was taken, but who 
“ obtained judgment thereafter. The whole discussion in that case 
shews that the taking of possession removes all invalidity when the 
claimant becomes a creditor after the possession is taken. This Act 
affords no protection to those whose claims are in tort only, until 
judgment has been recovered. 

The issue here is not in proper form, but counsel consented to 
any amendment necessary to determine the rights of the parties. 

There should be a declaration that the defendant is entitled to hold 
the goods now in her possession as security for the amount due to 
her by her son, the execution debtor, and there should be a reference 
to ascertain the amount due under the mortgage, the mortgagee to 
add her costs of the interpleader issue and of this appeal to her 
claim. There should be the further declaration that the conveyance 
of the equity of redemption to the defendant of the 6th October, 
1919, is fraudulent and void as against the plaintiff’s execution and 
that the equity of redemption in the goods seized is exigible under 
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the execution. The execution creditor should be allowed her costs 
out of any money realised from the sale of the equity of redemption. 
When the amount due under the mortgage is ascertained, there 
ought not to be much difficulty between the parties in adjusting 
their respective rights. If the debt overtops the value of the goods, 
the equity of redemption will be worthless, and the mortgagee ought 
to be allowed to foreclose, unless within a limited time, say 3 
months, the execution creditor redeems. This will not prevent the 
execution creditor if she sees fit “offering the equity of redemption 
for sale under her fi. fa., but the purchaser of the equity will be 
liable to foreclosure unless the mortgage is redeemed within the 

time limited. 
Judgment below varied. 


[See also Hunt v. Long, 1916, 35 O.L.R. 502, 27 D.L.R. 337; Fitz- 
gerald v. McMorrow, 1922,-52 -O:L.R. 383, [1923] 4° DIL:R- 619; 3 
C.B.R. 29; Canadian Bank of Commerce v. Munro, [1925] S.C.R. 302, 
[1925] 2 D.L.R. 928; Gordon Mackay & Co. v. Capital Trust Corpora- 
tions [1927] “SE Re 374, [19271 - 2-D. E.R, 1150, 87C-B.R. 216, reversine 
Gordon Mackay v. Larocque, 1926, 59 O.L.R. 293, [1926] 3 D.L.R. 
864, 7 C.B.R. 384 (floating charge). As to the law in the United 
States in a case where a person who has sold goods continues in 
possession of them, see Williston on Sales, 2nd ed. 1924, vol. 1, pp. 
828-972. ] : 


86. The Bulk Sales Act. 


INTERLAKE TISSUE MILLS CO. v. GEORGE EVERALL 
CO. 


1921, 50 O.L.R. 165, 64 D.L.R. 206. In the Supreme Court of Ontario, 


Motion by the plaintiffs for judgment upon the pleadings and 
upon the examination for discovery of Alberta Everall, president 
and manager of the defendant company. 


Mippteron J. Both parties desire that the questions arising in 
this action should be disposed of on this motion so as to save 
the expense of a trial. 

I pointed out that one of the facts in issue was the existence 
of the claim of the plaintiffs as creditors of the defendant Wakelin. 
Counsel for the defendant company agreed to the motion being dis- 
posed of upon the footing that the plaintiffs are creditors as alleged, 
leaving the adjustment of their claim, if any dispute exists, to be 
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determined upon a reference, which will be necessary if the plaintiffs 
are entitled to succeed. 

The plaintiffs sued on behalf of themselves and all other creditors 
of the defendant Wakelin for a declaration that a sale of certain 
property by Wakelin to his co-defendant is fraudulent and void as 
against the plaintiffs by reason of non-compliance with the provisions 
of the Bulk Sales Act (1917), 7 Geo. V. ch. 33 (O.), and for approp- 
riate relief. 

There is no doubt that the provisions of the Bulk Sales Act were 
not complied with. 

Two questions are raised: first, whether a class-action such as 
this can be maintained at all, or whether the plaintiffs’ course is not 
to prosecute their claim to judgment, and then seize the goods under 
their execution, leaving the purchaser to assert his right to the goods 
if so advised; secondly, it is contended that the sale in question 
is not a bulk sale within the meaning of the Act. 

“The case of Ellis v. Duke of Bedford, [1899] 1 Ch. 494, Duke of 
Bedford vy. Ellis, [1901] A.C. 1, is authority for the general proposition 
that where a statute confers certain rights upon a class an action 
will lie by any member of the class on behalf of all for a declaratory 
judgment in assertion of these rights. The familiar class-action, by 
one creditor on behalf of all others, for a declaration that a con- 
veyance is fraudulent and void as against creditors, under the statute 
relating to fraudulent conveyances, is a familiar instance of the ap- 
plication of this general principle. 

The statute itself contains internal evidence that such an action 
is contemplated by it. A “creditor” is defined (sec. 2 (a) ) as including 
creditors whose claims are not yet payable, and therefore incapable of 
being sued upon. The time is limited within which proceedings must 
be taken to have declared void any sale in bulk for failure to comply 
with the provisions in this Act (sec. 9). If it is necessary first to 
‘obtain an execution, the Act will be of comparatively little value, 
because creditors whose claims are not yet matured may be precluded 
from taking advantage of it, and a debtor may prevent the creditor _ 
from obtaining the advantage of the Act by defending an action 
brought against him. 

Further, the statute, in sec. 9, refers to an action brought for a 
declaration of the invalidity of the sale. 

It is perhaps well to draw attention to the rapidly expanding idea 
as to the possible scope of actions for a declaration of right, as in- 
dicated in the more recent Hnglish cases: see, for example, Barwick 

-y. South Eastern and Chatham Railway Cos., [1912] 1 K.B. 187. 

Turning to the second question, apparently Wakelin carried on a 
business in which he combined the manufacture of paper bags and 
envelopes. He decided to discontinue the manufacture of envelopes, 
and on the 23rd June, 1920, he sold the plant and machinery con- 
nected with the envelope branch of his business to the company 
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defendant for $2,000. This sale is evidenced by a bill of sale, duly 
registered, and there is no suggestion that the transaction was not 
entirely in good faith, the entire purchase-money being paid in 
cash. Unfortunately the parties did not consider the bearing of the 
Act in question. 

This Act, as I interpret it, is most radical and far-reaching. It 
appears to go far beyond sales of the character indicated by its 
title. The effect of the Act is that any sale falling within it is void 
as against the creditors of the vendor, unless the vendor furnishes, 
and the purchaser obtains, a written statement, verified by a statutory 
declaration, giving the names and addresses of all creditors of the 
vendor, with the amount of his indebtedness to each, and unless 
the purchaser on obtaining this declaration shall either obtain a 
written waiver from the creditors or put the whole of the purchase- 
money into the hands of a trustee for distribution pro rata among 
those creditors (subject to all just preferences). The County Court 
Judge is authorized to appoint a trustee, and the fee of the trustee, 
not to exceed 3 per cent. of the proceeds, is to be taken out of the 
creditors’ dividend, and not to be charged to the debtor. Failing 
these precautions, the sale is void as against the creditors unless alt 
creditors are paid in full out of the purchase-money. 

By sec. 7 of the Act, combined with the interpretation of the 
word “stock,” found in sec. 2 (c), amy sale or transfer of stock or 
part thereof, which covers not only the goods, wares, and merchandise, 
in which the person in question trades or which he produces, but 
all chattels “with which he carries on” his business or trade, or 
occupation, ‘out of the usual course of business or trade of the 
vendor,” is to be deemed a sale in bulk. From this it is clear to 
Mme that the transaction here complained of is within the Act. The 
sale of part of the plant and machinery of a manufacturer cannot 
be regarded as a transaction in the usual course of the business of 
the vendor. 

This being my view of the effect of the statute, and the action 
having been brought within the 60 days (sec. 9), I think there is no 
course open to me save to declare that the transaction is void by 
reason of the provisions of this Act, and to refer it to the Master 
to inquire and determine the creditors who would be entitled to 
come in and share pro rata in the moneys which the purchaser ought 
to have paid over for distribution among the creditors. 

Owing to the novelty of the Act, and the good faith of the pur- 
chaser, I do not think I should order it to pay the costs of the 
action. These may be paid out of the funds to be distributed, before 
their distribution. 

Some discussion took place before me as to the scale of costs. lf 
the creditors’ claims, in the whole, amount to a sum taking the case 
out of the jurisdiction of the County Court, then the costs will be 
taxed on the Supreme Court scale; if not, then they will be taxed 
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upon the appropriate scale. The Taxing Officer will determine this 
after the result of the reference is known. The formal judgment 
should be carefully considered, and should be analogous to that 
adopted where a conveyance is declared to be void at the instance 
of a creditor and the matter is referred to the Master for inquiry 
and report. 


[This action was settled before judgment was delivered: at the 
request of the parties, the reasons prepared by the learned Judge 
‘were made available for reporting.] 


[See also Re St. Thomas Cabinets, 1921, 50 O.L.R. 492, 61 D.L.R. 
487, 1 C.B.R. 521; Bank of Montreal v. Ideal Knitting Mills, 1924, 58 
O.L.R. 410, [1924] 4 D.L.R. 429; Worthington v. Robbins and Cadigan, 
1924, 56 O.L.R. 285, [1925] 2 D.L.R. 80; Allen v. Patterson, 1925, 
57 O.L.R. 287; Scott v. Haycock and Nutt, 1925, 58 O.L.R. 179, [1926] 
1 D.L.R. 430; Re Packer, 1927, 60 O.L.R. 402, [1927] 3 D.L.R. 330, 8 
C.B.R. 230.] 


$1. 
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(2) 


(3) 


CHAPTER IV. 
REPRESENTATIONS, CONDITIONS AND WARRANTIES. 
Classification of terms. 


A representation of fact may be an external representation, that 
is, one which is not incorporated in the contract as one of its 
terms: in which event the representation may amount to 

(a) A condition precedent to the making of the contract; or 
(b) a statement going to the root of the contract; or 

(c) a statement constituting a material inducement to the making 
of the contract; or 

(d) a mere commendation of goods; 

A representation of fact may be incorporated in the contract as 
one of its terms: in which event it may amount to 

(a) a condition; or 

(b) a warranty. 

A contract may be subject to, or include as one of its terms, 

(a) a contingent or casual condition upon the performance of 
which the obligations of the contract depend; or 

(b) a statement of fact (frequently appearing in the form of a 
statement constituting part of the description of the subject- 
matter) or a promise, essential to the contract, made by one party 
and normally entitling the other party, in the event of the state- 
ment being untrue or the promise being broken, to consider him- 
self discharged from the contract (old name: dependent war- 
ranty or covenant; modern name, as used in the Sale of Goods 
Act: condition); or 

(c) a statement of fact or a promise, collateral to the contract, 
made by one party and entitling the other party, in the event of 
the statement being untrue or the promise being broken, merely 
to damages (old name: independent warranty or covenant; mod- 
ern name, as used in the Sale of Goods Act: warranty). 


{The adoption of the statutory name of 3 (b)—condition—seems 


to sanction the obliteration, in the law of contract, of the conveyancing 
distinction between a condition—3 (a)—and a covenant—3 (b) and 
(c)—indicated by the old nomenclature. See Chalmers on Sale of 
Goods, 10th ed. 1924, pp. 191, 6, 7, 37; Benjamin on Sale, 6th ed. 1920, 


pp. 


102-105, 6385 ff. Williston deprecates the use of “condition” in 


the sense of a promise, and in the United States the distinction be- 
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tween a condition and a covenant is preserved, the word “condition” 
not being used in the Uniform Sales Act to include the promissory 
condition of the Sale of Goods Act. On the other hand, in the 
United States, the distinction between a promissory condition or a 
statement of fact essential to the contract—3 (b)—and a collateral 
promise or statement—3 (c)—is obliterated; both are called simply 
warranties in the Uniform Sales Act—if the promise or statement 
is material, it does not appear to make any difference whether it is 
collateral or not. See Williston on Sales, 2nd ed. 1924, vol. 1, pp. 
329 ff.; the relevant provisions of the Uniform Sales Act are set 
out in the notes following Wallis v. Pratt, 1911, in the present 
ehapter, §3, infra.] 


§2. Haternal representation as distinguished from condition or war- 
ranty. 


KENNEDY v. PANAMA, NEW ZEALAND, and 
. AUSTRALIAN ROYAL MAIL CoO. 


1867, L.R. 2 Q.B. 580; S.C., 36 L.J. Q.B. 260. In the Queen’s Bench. 


A company, already carrying the intercolonial mails under con- 
tracts with the government of New Zealand, issued a prospectus that 
it was “prepared to receive applications for new shares in order to 
enable the company to perform the contract recently entered into 
with the government of New Zealand, for a monthly mail service 
between Sydney, New Zealand, and Panama, in correspondence with 
the West Indian Mail Company’s steamers between Southampton and 
Panama.’ Kennedy, induced by this statement in the prospectus, ap- 
plied for and obtained some of the new shares. The contract al- 
luded to in the prospectus had been made by the company with the 
agent of the New Zealand government, both parties bona fide believing 
that he had authority to make it; but it turned out that he had no 
such authority, and the government refused to ratify the contract. 

Actions were brought, by Kennedy for recovery of instalments 
paid, and by the company for a call on the shares. On the causes 
coming on for trial before Crompton J., a nominal verdict was taken 
in each, subject to a special case. 

The judgment of the Court (Cockburn C.J., Blackburn, Mellor and 
Shee JJ.) was delivered by 


BLACKBURN J. . . . The only remaining question is one of much 
greater difficulty. It was contended by Mr. Mellish, on behalf of 
Lord Gilbert Kennedy, that the effect of the prospectus was to war- 
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rant to the intended shareholders that there really was such a 
contract as is there represented, and not merely to represent that 
the company bona fide believed it; and that the difference in sub- 
stance between shares in a company with such a contract and shares 
in a company whose supposed contract was not binding, was a2 
difference in substance in the nature of the thing; and that the share- 
holder was entitled to return the shares as soon as he discovered 
this, quite independently of fraud, on the ground that he had applied 
for one thing and got another. “And, if the invalidity of the contract 
really made the shares he obtained different things in substance from 
those which he applied for, this would, we think, be good law. The 
case would then resemble Gompertz v. Bartlett, 2 E. & B. 849; 23 
L.J. (Q.B.) 65, and Gurney v. Wormersley, 4 E. & B. 133; 24 LJ. 
(Q.B.) 46, where the person, who had honestly sold what he thought 
a bill without recourse to him, was nevertheless held bound to return 
the price on its turning out that the supposed bill was a forgery 
in the one case, and void under the stamp laws in the other; in 
both cases the ground of the decision being that the thing handed 
over was not the’ thing paid for. A similar principle was acted 
upon in Ship’s Case, 2 De G.J. & S. 544. There is, however, a very 
important difference between cases where a contract may be rescinded 
on account of fraud, and those in which it may be rescinded on the 
ground that there is a difference in substance between the thing 
bargained for and that obtained. It is enough to show that there 
was a fraudulent representation as to any part of that which induced 
the party to enter into the contract which he seeks to rescind; but 
where there has been an innocent misrepresentation or misappre- 
hension, it does not authorize a rescission, unless it is such as to 
shew that there is a complete difference in substance between what 
was supposed to be and what was taken, so as to constitute a 
failure of consideration. For example, where a horse is bought under 
a belief that it is sound, if the purchaser was induced to buy by a 
fraudulent representation as to the horse’s soundness, the contract 
may be rescinded. If it was induced by an honest misrepresentation 
as to its soundness, though it may be clear that both vendor and 
purchaser thought that they were dealing about a sound horse and 
were in error, yet the purchaser must pay the whole price, unless 
there was a warranty; and even if there was a warranty, he cannat 
return the horse and claim back the whole price, unless there was 
a condition to that effect in the contract: Street v. Blay, 2 B. & Ad. 
456. 

The principle is well illustrated in the civil law, as stated in the 
Digest, lib. 18, tit. 4. De Contrahenda Hmptione, leges 9, 10, 11. 
There,—after laying down the general rule, that where the parties 
are not at one as to the subject of the contract there is no agree- 
ment, and that this applies where the parties have misapprehended 
each other as to the corpus, as where an absent slave was sold and 
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the buyer thought he was buying Pamphilus and the vendor thought 
he was selling Stichus, and pronouncing the judgment that in such 
a case there was no bargain because there was “error in corpore,” 
the framers of the digest moot the point thus: “Inde queritur, si 
in ipso corpore non erretur, sed in substantia error sit, ut, puta, 
Si acetum pro vino veneat, es pro auro, vel plumbum pro argento 
vel quid aliud argento simile: an emptio et venditio sit;” and the 
answers given by the great jurists are to the effect, that if there 
be misapprehension as to the substance of the thing there is no 
contract; but if it be only a difference in some quality or accident, 
even though the misapprehension may have been the actuating motive 
to the purchaser, yet the contract remains binding. Paulus says: 
“Si es pro auro veneat, non valet, aliter atque si aurum quidem 
fuerit, deterius autem quam emptor existimarit: tunc enim emptio 
valet.” Ulpianus, in the eleventh law, puts an example as to the sale 
of a slave very similar to that of the unsound horse in Street v. 
Blay. And, as we apprehend, the principle of our law is the same 
as that of the civil law; and the difficulty in every case is to determine 
whether the mistake or misapprehension is as to the substance of 
the whole consideration, going, as it were, to the root of the matter, 
or only to some point, even though a material point, an error as to 
which does not affect the substance of the whole consideration. 

Some cases were referred to on the argument, in which the ques- 
tion was, whether a stipulation in a contract was a condition pre- 
cedent or not. Those cases are, no doubt, analogous, as the question 
in such cases very much depends on whether the stipulation goes 
to the root of the matter or not; but they are only remotely analogous; 
and after all, the decisions can never do more than illustrate the 
principle, and the question must depend on the construction of the 
contract and the particular circumstances of the particular case. 

In the present case the prospectus states that the issue of the 
new shares was authorized by a meeting. Had that been a mistake, 
we think it would have been in the substance, as the applicant would 
not have had shares at all; but that statement was quite accurate, 
and he got shares in the company. It was stated in the prospectus 
that the motive for the increase of the capital was to enable the 
company to work the new contract. That also was strictly accurate. 
It was, by implication, stated that the contract was binding, and 
this was a mis-statement, though an innocent one; but we do not 
think that it affected the substance of the matter, for the ap- 
plicant actually got shares in the very company for shares in which 
he had applied; and that company has, by means of the invalid 
contract, got the benefit, and is now carrying the mails on terms, not 
the same as those they supposed, and perhaps not so profitable, but 
still on profitable terms; and the shares obtained in the company, 
such as it is, are far from being of no value: indeed, the fall of £2 
per share, which is stated in the case to be the discount at the time 
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of action brought, is not greater than may be very well accounted for by 
the change of times, quite independently of the dispute about the 
contract. We think there was a misapprehension as to that which 
was a material part of the motive inducing the applicant to ask for 
the shares, but not preventing the shares from being in substance 
those he applied for. 

And we are a good deal influenced by the consideration that, from 
the nature of the company, those who applied for the new shares 
must have known that the increased capital was wanted at once 
to build fresh ships, and meet other expenditure for the purpose of 
working the contract; and that all such contracts must be exposed 
to risk of repudiation, whether justified in law or not; and that 
if the new shareholders are set free, the existing shareholders must 
be left subject to liabilities incurred on the faith of their subscription. 
These would not be legitimate considerations if there had been fraud 
in those acting for the company; doubtless, in such a case the com- 
pany must bear all the consequences of the fraud of those they 
employ. But if the question be, as we think it is, whether the mis- 
apprehension as to the contract goes to the root and substance 
of the matter, so as to make the shares which the applicant has 
obtained in a company with this questionable contract substantially 
different from shares in a company with a valid contract, we think 
those considerations are legitimate; and they lead us to the conclusion 
that the case is analogous to that of the horse supposed to be sound 
and not really so, and not to the case of a thing substantially different. 

It follows that in our opinion the judgment in both actions should 
be for the company. 

Judgment accordingly. 


HYNES v. BYRNE AND OTHERS. 


1899, 9 Queensland L.J. 154. In the Supreme Court of Queensland. 


Action against Byrne and the New Zealand Loan and Mercantile 
Agency Company for rescission of a contract for the purchase of a 
property called Fairyland and a stock of sheep and horses. The 
defendant company counterclaimed, as mortgagee, for payment of 
the mortgage debt. 

Byrne, who had mortgaged the property to the defendant com- 
pany, and had made default under his mortgage, applied to the com- 
pany for assistance to enable him to exercise an option held by him, 
and supposed to be of considerable value, to purchase 7500 sheep. 
The application having been refused, Byrne suggested to the plain- 
tiff that she should purchase the sheep. She thereupon applied te 
the defendant company, with whom she had previously had business 
dealings, for pecuniary aid to enable her to do so, but the defendant 
company refused, except on the terms that she should also purchase 
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the Fairyland property from Byrne, and assume the liability for 
the mortgage debt. Defendant company’s manager informed her that 
there were on Fairyland 4800 sheep worth 5s. a head, and 100 horses, 
but expressly refused to make the bargain depend on the verification 
of that statement. The jury found that the statement was believed 
by him to be true. It also appeared that he told her his sources 
of information. A contract was then drawn up, at the instance of the 
defendant company, and executed, by which Byrne agreed to sell to 
plaintiff the Fairyland station and stock, and also his option to pur 
chase the 7500 sheep. The consideration was expressed to be a lump 
sum, which was in fact the amount of Byrne’s indebtedness to the 
defendant company on their mortgage. It subsequently appeared 
that there were on Fairyland only 8689 sheep, of value inferior to 
that stated, and not more than 70 horses. The plaintiff elected to 
retain the benefit of the contract so far as it related to the option 
to purchase the 7500 sheep, but brought an action to rescind the con- 
tract so far as it related to the Fairyland property, on the ground of 
misrepresentation. 


GRIFFITH C.J. [having found that the contract for the 7500 sheep 
and the Fairyland property and stock was not severable, and that 
on this ground the defendants were entitled to succeed, continued as 
follows: ] 

Assuming, however, that the contract is severable, and regarding 
that part of it which relates to Fairyland as a distinct contract, it 
is necessary to consider the effect of such a misrepresentation as that 
alleged and found by the jury. For this purpose I assume that the 
evidence supports their findings within the meaning of whatever rules 
of law may be applicable to the case. 

It is to be noted that there was no express warranty in the con. 
tract as to number or value. According to the plaintiff's own testi- 
mony she wanted to make her purchase conditional on the number 
represented, 4800, being found correct on actual count, but the de- 
fendant company expressly refused to bargain on those terms—a eir- 
cumstance very material in considering the sufficiency of the evi- 
dence, with which I propose to deal afterwards. 

The question of the effect of what is sometimes called an innocent 
misrepresentation of a material fact has been much discussed of late. 
The rule at Common Law is, I think, established by the case of Ken- 
nedy v. Panama, New Zealand, and Australian Royal Mail Company, 
LR. 2 Q.B. 580, where it is thus stated by Blackburn J. (p. 587): 
“There is, however, a very important difference between cases where 
a contract may be rescinded*on account of fraud, and those in which 
it may be rescinded on the ground that there is a difference in sub- 
stanee between the thing bargained for and that obtained. It is 
enough to show that there was a fraudulent representation as to 
any part of that which induced the party to enter into the contract 
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which he seeks to rescind; but where there has been an innocent 
misrepresentation or misapprehension it does not authorize a rescis- 
sion, unless it is such as to show that there is a complete difference 
in substance between what was supposed to be and what was taken, 
so as to constitute a failure of consideration.” 

If that rule is applicable to the present case, it is, I think, clear 
that the plaintiff cannot succeed. For, upon the evidence, the sub 
ject matter of the contract was the station property of Fairyland, 
including lease, stock, chattels, and improvements, as a going concern, 
for which she was agreeing to give a lump sum of £1785 138s., and 
which she actually received. If the representations had been literally 
true, she would have received for this sum £1200 worth of sheen, 
150 cattle, and 100 horses, in addition to the lease of the runs and 
station plant and improvements. The value of what the plaintiff ae- 
tually received according to the only evidence given in the case, was 
variously estimated at £2139 and £1846. The defect, therefore, was 
only a defect in quantity and value, and not such a defect as to make 
a complete difference in substance between the thing bargained for 
and the thing delivered. It is, in my opinion, impossible to contend 
successfully that, even if the representation as to number and value 
of the sheep had been embodied in the contract as an express stipu- 
lation, it would have operated as a condition. And, according to the 
law of contracts, as known to and administered by courts of common 
law, a breach of such a stipulation would not have entitled the 
plaintiff to rescind the contract. Even if the stipulation had been 
a condition, it appears to me that the provisions of s. 14 (3) of 
The Sale of Goods Act of 1896, which declares that when a contract 
of sale is for specific goods the property in which has passed to the 
buyer, the breach of a condition to be fulfilled by the seller can only 
be treated as a breach of warranty, and not as a ground for treating 
the contract as repudiated, would be fatal to the plaintiff’s conten- 
tion. For there is no doubt that this was a sale of specific goods, 
namely, the stock and chattels on the station, and that the property 
had passed to the buyer. She had, indeed, executed a mortgage over 
it, which had in the meantime been duly registered. The circum- 
stance that the Crown leases were included in the sale would not, in 
my opinion, affect the application of the statute. 

As was pointed out by Williams J., in delivering the judgment 
of the Court of Exchequer Chamber in the case of Behn v. Burness, 
3 B. & §. 751, 32 L.J.Q.B. 204, the express insertion of a representa- 
tion in a written contract does not alter its nature. It would, indeed, 
be a singular result if an erroneous representation which, if solemnly 
reduced to writing as part of a contract, would give no right of re- 
scission, should have that effect when made orally only, and when 
the party making it expressly refuses to make it part of the contract. 

It is contended, however, that there is a different rule in equity. 
I apprehend that the rules whieh determine the conditions on which 
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a contract may be rescinded by one of the parties to it form part of 
the law of contracts. And I am not aware of any authority for the 
proposition that the law of contracts as recognised by courts of equity 
differed from the same law as known by courts of law. There was, 
indeed, a difference in the kinds of contracts which came under notice 
in the respective courts, and a difference in the form of relief given. 
But I have always understood that courts of equity followed the law 
on questions of the law of contracts. For example, the maxim caveat 
emptor was applied in both courts equally. A court of law could 
not entertain an action for the rescission of a contract, but if the 
facts were such that the Court could take cognizance of the subject 
matter, it would, in an action brought on a contract which the de- 
fendant had lawfully rescinded, give judgment for the defendant. If 
that relief were insufficient to afford complete justice, the defendant 
was obliged to have recourse to a court of equity. The doctrine sup- 
posed to be peculiar to courts of equity is that a person induced to 
enter into a contract by a representation which is incorrect in fact, 
although innocently made, may repudiate the contract, provided that 
the representation was “material.” Whether this rule differs from 
the law laid down in Kennedy v. Panama Company depends upon the 
meaning to be attributed to the term “material.” If the rule means 
that the error was such as to amount to a complete difference in 
substance in the subject matter of the contract, the rules are identical. 
In considering this point it must be remembered that until the 
case of Derry v. Peek, 14 App. Cas. 337, a notion prevailed that there 
was a difference in the views taken by the courts of law and courts 
of equity with respect to what constitutes fraud—that there were, > 
indeed, two kinds of’ fraud, legal fraud, which alone was recognized 
by courts of law, and equitable fraud, recognized by courts of equity. 
There was also a notion that a party to a negotiation was, in some 
undefined way, entitled to have only true statements made to him, 
and that a suit might be founded on a breach of that duty by the 
other party to the negotiation. Both these notions, however, are dis- 
pelled by the case of Derry v. Peek, which establishes that there is 
no difference between the legal and equitable doctrines of fraud, and 
that there is no legal duty to “tell only the truth” arising out of the 
mere relation of contracting parties. If there is no such duty, no 
right of action can be founded on a mere failure to tell only the truth, 
in the absence of fraudulent intention. It must also be remembered 
that, apparently in consequence of this undefined notion of equitable 
fraud, writers on fraud and misrepresentation have treated the two 
matters as branches of the same subject, whether the misrepresenta- 
tion is intentional or unintentional. It is remarked by the learned 
editor of the second English edition of Story’s Equity Jurisprudence 
that since the decision in Derry v. Peek the supposed doctrine would 
seem to be incorrect (section 193). In my opinion, it follows from 
the principles established in that case that there is an essential dif- 
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ference between a fraudulent and an innocent misrepresentation, not 
only.in morals, but in legal effect, and that the two matters ought no 
longer to be treated as connected. 

The term “misrepresentation” cannot, in my judgment, be prop- 
erly applied to a statement which, though erroneous in fact, is made 
with an honest belief in its truth. The proper word to describe such 
a statement is “mistake.” If both the parties to a contract erron- 
eously believe in the existence of a particular state of facts, and 
make the contract under that -belief, there is a case of mutual mis- 
take, which may or may not give rise to a right of rescission. Whe- 
ther it does or does not depends upon the nature of the mistake, 
and, so far as my researches have enabled me to discover, the prin- 
ciples on which courts of equity dealt with such cases are substan- 
tially the same as the rule laid down in Kennedy v. Panama Com- 
pany. It is clear that the error in the present case would not entitle 
the plaintiff to relief on the ground of mistake (Story, Equity Juris- 
prudence, s. 144a). I have not, indeed, found any case in which a 
contract induced by an “innocent representation” has been set aside 
in which there was not in fact such an error as falls within the rule 
as to mistake. 

The contention that the equitable doctrine has a wider scope is 
apparently based upon the observations of Sir George Jessel in the 
case of Redgrave v. Hurd, 20 Ch. D. 1, 12: “As regards the rescission 
of a contract, there was no doubt a difference between the rules of 
courts of equity and the rules of courts of common law—a difference 
which of course has now disappeared by the operation of the Judica- 
ture Act, which makes the rules of equity prevail. According to 
the decision of courts of equity, it was not necessary, in order to 
set aside a contract obtained by material false representation, to 
prove that the party who obtained it knew at the time when the 
representation was made that it was false’: the observations of 
Lord Bramwell! in Derry v. Peek: “To these may now be added the 
equitable rule (which is not in question here) that a material mis- 
representation though not fraudulent, may give a right to avoid or 
rescind a contract, where capable of such rescission”; and the obser- 
vations of Lord Herschell in the same case (p. 347): “Where rescis- 
sion is claimed, it is only necessary to prove that there was misrepre- 
sentation; then, however honestly it may have been made, however 
free from blame the person who made it, the contract, having been 
obtained by misrepresentation, cannot stand” (p. 359). 

It is clear that each of these learned Judges was referring to a 
doctrine which he assumed to be well known, and did not intend to 
enunciate any new doctrine. The passages quoted formed no part 
of the reason for the judgments, and the question of the degree of 
materiality of any particular misrepresentation as a ground for res- 
cission was not under consideration. It would, in my opinion, be 
wrong to treat words used under such circumstances as establishing 
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any new rule of law. Lord Bowen did not think there was any sub- 
stantial difference between the rules of law and equity on the sub- 
ject (Newbigging v. Adam, 34 Ch. D. 582, 592). This was also ap- 
parently the opinion of Lord Cairns (Lamare v. Dixon, L.R. 6 H.L. 
414, 428) and of the Supreme Court of Queensland in the case of the 
New Zealand Loan and Mercantile Agency Company vy. Howes, 4 
QA. J. 73: 

In my judgment the word “material,” as used in the passages I 
have cited, was not intended either to suggest that, in the case of 
an erroneous statement honestly made, any fact should be treated as 
material which would not be so treated in any other case of mutual 
mistake, or to negative that suggestion. As already remarked, the 
point was apparently not present tc the minds of the Judges. The 
judgment of the Court of Appeal in the case of Low vy. Bouverie, 
[1891] 3 Ch. 92, is to the same effect. That case, I think, establishes 
that an erroneous statement made honestly in the course of a nego- 
tiation does not give rise to any liability on the part of the person 
who makes it, unless it amounts to a warranty. There being no 
fraud, no breach of any legal duty, and no contract, no legal liability 
arises, unless the nature of the error is such as to vitiate the con- 
tract on grounds common to both parties. If it is said that the risk 
of rescission is not a legal liability, I reply that that is a mere play’ 
upon words. Of this the present case affords a good example. The 
rescission of the contract would impose upon the defendant company 
most onerous liabilities, and, in the events which have happened, 
very heavy pecuniary loss. It would be strange, indeed, if such cou- 
sequences should be visited upon a party who has not failed in the 
observance of any duty known to the law. 

The supposed equitable rule is open to the further objection that 
it makes the rights of the parties dependent upon the answer to a 
question which, in the nature of things, is, whenever it is material, 

“incapable of anything but a conjectural answer. The inducement by 
which a man is led to make a contract or to do any other deliberate 
act is the resultant of all the elements of probable advantage or dis- 
advantage presented to his mind before he decides. The enquiry 
whether, if any of those elements had been absent, he would have 
come to the same decision, which is in reality the test sought to be 
applied, is an enquiry into what would have happened if a state of 
things which did not exist had existed—an enquiry, in my judg- 
ment, incapable of answer, except as matter of opinion, by the man 
himself, and absolutely incapable of answer by a stranger, except 
in extreme cases, which would fall under a different rule. The 
supposed rule necessarily imports that any one of several incidental 
advantages which together constitute the inducement to the making 
of a contract may have been the material inducement. It must, there- 
fore, be a question of fact for the tribunal, before which the ease 
comes, to decide whether it did or did not induce the contract. And 
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if such a question is to be.submitted to a jury under the usual con- 
ditions as to impeaching a jury’s finding, it is obvious that if the 
particular element might have been a governing element in inducing 
the contract, it would be practically left to the discretion or caprice 
of a jury to say whether a contract shall or shall not stand. This is 
an entirely new view of the law of contracts. 

The rule of courts of common law as to misrepresentation, as well 
as the rule of courts of equity as to mistake, avoids these extraordin- 
ary and dangerous consequences,.and leaves the rights of the parties 
to be decided on an intelligible and definable basis, and not accord- 
ing to the sympathetic feelings of a jury in what they may consider 
a hard case. 

I am, therefore, of opinion that the rules of law and equity in 
this regard are substantially the same, and that the rule which ought 
to be applied in the present case is that applicable to cases of mutual 
mistake. The distinction taken by some text writers between mis- 
takes affecting the formation of a contract, and mistake with re- 
spect to the terms of the contract is, I think, untenable. In either 
case the reason why the mistake is held to be ground for rescission 
is’ that the contract as made does not substantially carry out the 
intentions of the parties. 

Supposing, however, that the plaintiff’s contention is sound, and 
that any representation which is a part of the inducement to the mak- 
ing of a contract may be material so as to offer ground for rescission 
if it is incorrect, the doctrine is peculiar to courts of equity, and it 
is necessary to enquire whether the evidence discloses any case on 
which a court of equity would have given relief. The finding of the 
jury cannot, of course, go beyond the evidence. Now, it appeared 
from the plaintiff’s own testimony, as already stated, that the de- 
fendant’s manager expressly refused to guarantee the number of 
stock; that the plaintiff knew that the property was barely worth the 
mortgage debt, although if the stock had been of the number and 
value stated it would have been worth much more; that the price 
of the station property was not arrived at, as is usual in such sales, 
by reference to the number of stock, but was fixed at the amount of 
Byrne’s indebtedness; and further, that the plaintiff was expressly 
informed of the sources of information on which defendant’s manager 
based his statements as to the numbers. The main inducing motive 
in the plaintiff's mind was, according to her own testimony, the de- 
sire to get the benefit of the offer of the 7500 sheep, although she 
would not, in order to attain that object, have agreed to purchase 
the station unless she had thought it a probably good bargain. Under 
these circumstances I am of opinion that a court of equity, inter- 
preting the evidence in the most favourable light for the plaintiff, 
would not have held that the representation in question was such 
a material inducement within the meaning in which these words are 
used in any of the reported cases, as to justify a decree for rescission. 
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For all these reasons I am of opinion that the plaintiff’s case 
fails, and that defendants are entitled to judgment on the plaintiff’s 
claim. On the counter claim the defendant company are entitled to 
the ordinary judgment for an account and payment. 


Judgment accordingly. 


RIDDIFORD v. WARREN. 


1901, 20 N.Z.L.R. 572. In the Court of Appeal of New Zealand. 


This was an appeal, from a decision of Stout C.J., in an action 
in which the appellant sought to recover damages from the respond- 
ents for breach of a contract for the sale of lambs by the respondents 
to the appellant. 

One of the defences set up was that the contract had been in- 
duced by a misrepresentation on the part of an agent of the ap- 
pellant, who negotiated the purchase on his behalf; and that it had 
been rescinded by the respondents on that ground. It was admitted 
that the misrepresentation, if any, was made innocently. Stout C.J. 
found that there had been a misrepresentation, though innocent, in- 
ducing the contract, and that the contract had been properly rescinded 
by the respondents, and gave judgment for the respondents. The 
point of law decided by the Court of Appeal was not raised in the 
court below, nor considered by Stout C.J. in his judgment, and, as 
the case is being reported upon that point only, it is unnecessary to 
set out his Honour’s judgment. The Court of Appeal was unanimously 
of opinion, upon the facts, that there had been no misrepresentation 
on the part of the agent of the appellant, that the appeal ought to 
be allowed on that ground, and this question was discussed at length 
in the judgments. These portions of the judgments are omitted as 
having no bearing upon the point for which the case is reported. 

The facts bearing upon that point were shortly as follows: The 
respondents were two brothers carrying on business in partnership 
as sheep-farmers near Pahiatua. The appellant was also a sheep- 
farmer. An agent of the appellant negotiated with one of the re- 
spondents, W. A. Warren, for the sale to the appellant of 1,600 ewe 
lambs of the coming season from. the respondents’ sheep-run. The 
appellant’s agent offered 7s. 6d. for the lambs. The respondent, W. 
A. Warren, said he wanted 8s. The appellant’s agent thereupon said 
that he had seen a letter from a Hawke’s Bay stock agent to a Waira- 
rapa farmer quoting the respondents’ lambs at 7s. 6d., and that he 
should telegraph to this agent and close for 7s. 6d. The respondent 
W. A. Warren thereupon said that if that was so his brother must 
have put them under offer at that figure, and that he would agree to 
sell at that price; and a contract for sale and purchase at that price 
was accordingly concluded in writing. The contest upon the facts 
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was as to whether the wiciioanede mide by the appellant’s agent cor- 
rectly gave the effect of the letter which he had seen. The respond- 
ents alleged that it did not, and this was the misrepresentation relied 
on. 

WittiAMs J. (after dealing at length with the question whether 
there had been a misrepresentation and concluding that there had 
been none, then proceeded as follows: ) 

From the view I have taken of the case it becomes unnecessary 
to consider whether, so far as regards the sale of goods, the judg- 
ment of the Court of Queen’s Bench in Kennedy v. The Panama, &c., 
Mail Company, L.R. 2 Q.B. 580, as to the effect of an innocent mis- 
representation, is still law. That judgment admittedly represents 
the common-law doctrine, and decides that an innocent misrepre- 
sentation which does not go to the root of the contract does not jus- 
tify the party to whom the representation was made in not fulfilling 
the contract. The equitable doctrine was different, and in equity 
such party would have been eititled to rescind the contract. “The 
Law Amendment Act, 1882,’ which contains provisions corresponding 
to those in the English Judicature Act, provides that in certain speci- 
fied cases the rules of equity are to prevail, and by the 11th section 
enacts generally that “In all matters not hereinbefore particularly 
mentioned in which there is any conflict between the rules of equity 
and the rules of the common law with reference to the same matter, 
the rules of equity shall prevail.” Then, in 1895 the Sale of Goods 
Act was passed. It is entitled “An Act for codifying the law relating 
to the Sale of Goods.” Section 61, subsection 2, of that Act is as 
follows: “The rules of the comomn law, including the law merchant, 
save in so far as they are inconsistent with the express provisions 
of this Act, and in particular the rules relating to the law of principal 
and agent, and the effect of fraud, misrepresentation, duress or ¢)- 
ercion, mistake, or other invalidating cause, shall continue to apply 
to contracts for the sale of goods.” If in this section the words “the 
rules of the common law” are used as they are in the Law Amend- 
ment Act—that is, in contradistinction to the rules of eauity—the 
section can have but one meaning. So reading the section it is an 
implied declaration by the Legislature that up to the time of the 
passing of the Act the rules of the law merchant and of the common 
law, and not the rules of equity, applied to contracts for the sale 
of goods, and applied particularly with respect to the effect of the 
causes there mentioned by which contracts could be invalidated. The 
section enacts that the same rules shall continue to apply. I do not 
see how else the section can be read. If “rules of the common law” 
meant the rules of the existing law other than statute law, but in- 
cluding the rules of equity, the phrase would have been “the existing 
rules of law,” or words of that kind. The use of the term “common 
law” would be superfluous and misleading. If that is the true con- 
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struction of the section the question of how far a contract for the sale 
of goods is invalidated by a misrepresentation must, by the express 
words of the section, be governed by the common-law rule. I should 
suppose that the corresponding section in the English Act was in- 
troduced for the express purpose of settling the doubt raised in Ben- 
jamin on Sales, 4th ed. 394, as to whether the doctrine of Kennedy 
v. The Panama, &c. Mail Company continued to apply to contracts 
for the sale of goods notwithstanding the provisions of the Judicature 
Act. The existence of this doubt ean hardly have been absent from 
the mind of the draftsman of the Act of 1893, and the object of the 
Act was to define and settle the law. 

I am aware that since “The Sale of Goods Act, 1893,” it has been 
stated by a text-writer of repute that innocent misrepresentation is 
now a ground for setting the contract aside, and that this rule ap- 
plies to contracts of every description: Anson on Contracts, 9th ed. 
159. But the attention of the learned author does not appear to have 
been directed to the section of the Act above referred to. Nor, so far 
as I can discover, has the meaning of the section been discussed by 
any author. 

For the above reasons I think this appeal should be allowed. As 
to damages, I agree with the other members of the Court that £45 
is the sum the appellant is entitled to recover. 


DENNISTON J. (His Honour dealt with the facts, and concurred 
in holding that there had been no misrepresentation. His Honour 
proceeded as follows.) 

There is still to be considered the question as to the legal effect 
of the representation had it been in fact untrue and had it induced 
the contract. The defence on the law depends, broadly, upon the pro- 
position that a contract for the sale of goods may be rescinded, or, 
what is the same in effect, its non-performance justified, by proof that 
-it was induced by an untrue representation, however innocently made. 
It is true that this proposition did not in England before the Judica- 
ture Act, and in this colony before “The Law Amendment Act, 
1882,” represent the rule at common law. In Redgrave v. 
Hurd, 20 Ch. D. 1, 13, Jessel M.R., after stating the rule in equity, 
says, “There were, indeed, cases in which, even at common law, a 
contract could be rescinded for misrepresentation, although it could 
not be shown that the person making it knew the representation to 
be false. They are variously stated, but I think, according to the 
later decisions, the statement must have been made recklessly, and 
without care, whether it was true or false, and not with the belief 
that it was true.” There is no suggestion of that in the present case. 
In Kennedy v. The Panama, &c. Mail Company, L.R. 2 Q.B. 580, 587, 
Blackburn J. says, “Where there has been an innocent misrepresen- 
tation or misapprehension, it does not authorize a rescission unless 
it is such as to show that there is a complete difference in substance 
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between what was supposed to be and what was taken, so as to con- 
stitute a failure of consideration.” The suggested qualification ad- 
mittedly does not exist here. The language does not support the 
contention of defendants’ counsel that the rule does not apply to re 
presentations extrinsic to the actual subject-matter of the contract. 
In Anson on Law of Contract, 9th ed. 157, the learned author says, 
speaking of Bannerman v. White, 10 C.B.N.S. 844, 860; 31 L.J.C.P. 
28, 32, “The consent of the buyer was, in fact, obtained by a misrepre- 
sentation of a material fact, and was therefore unreal; but the com- 
mon-law Courts had precluded “themselves from giving any effect to 
a representation unless it was a term in the contract, and so in order 
to do justice they were compelled to drag into the contract terms 
which it was never meant to contain.” 

The defendant must rely on the effect of section 11 of “The Law 
Amendment Act, 1882,” which provides that, in all matters not there- 
inbefore particularly mentioned in which there is any conflict or 
variance between the rules of equity and the rules of the common 
law with reference to the same matter, the rules of equity shall 
prevail. Is there any such conflict in respect to the proposition here 

“in dispute? I take it that it was not intended to create any new 
rules, but merely to decide, as is said, in case of conflict between 
existing rules. The rule in equity as to contracts generally is stated 
by Jessel M.R. in Redgrave v. Hurd: ‘According to the decisions of 
Courts of equity, it was not necessary, in order to set aside a contract 
obtained by material false representation, to prove that the party 
who obtained it knew at the time when the representation was made 
that it was false.” But, while this is stated as the general rule, it is 
not stated as being without exception. It was not necessary for the 
purpose of the judgment to state it other than in general terms. Was 
it ever the rule, in Courts of equity, in respect to mercantile con- 
tracts for the sale of goods? If not, there never was a conflict in 
respect of such transactions between the rules of equity (which means, 
of course, equity as defined and administered by Courts of equity) 
and the common law. In respect to the great majority of contracts, 
relief could be obtained either directly by a suit to rescind or in- 
directly by a suit to restrain the action at common law. No such 
direct or indirect relief has, so far as I can find, ever been granted 
in equity in respect of contracts for the sale of goods. If a seller 
unconscientiously, as equity declares, seeks to enforce in a Court 
of law a contract or a sale of land induced by a material misrepre- 
sentation, however inadvertently made, equity will stop such an ac- 
tion by an injunction, but it has never been done in the case of con- 
tracts for the sale of goods where the representation has been an 
innocent one. And this is not because in all cases damages at com- 
mon law would be sufficient compensation. You could neither rescind 
nor get damages at common law on the ground of a misrepresentation 
innocently made. Sir William Anson (Anson on Contracts, 9th ed. 
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159) details a class of contracts (not including the sale of goods) 
in which the Courts of Chancery would refuse specific performance 
of a contract induced by innocent misrepresentation, and some in 
which it was prepared to set contracts aside on the same grounds, 
and adds, “The latter remedy had not by express decision been limit- 
ed” to such transactions. It has to be considered in this connection 
that the Judicature Act dealt mainly with procedure. Its object was 
the fusion of law and equity, and the abolition thereby of the ano- 
malous procedure by which rights as to one subject-matter were de- 
termined by different but co-ordinate authorities. It was not to create 
new rights in respect of the incidents, interpretation, or enforcement 
of contracts, but only to effect a combination of two sets of rules for 
determining and enforcing existing rights, in which combination, in 
any case where there were rival and incompatble rules, that of equity 
was to be the survivor. Our Law Amendment Act is in the exact words 
of so much of the Judicature Act as it covers; and the interpretation 
of the provision as to rules of equity cannot be affected by the fact 
that we had, before that Act, anticipated to a great extent the fusion 
of law and equity which it effected. 


As I have said, no case has been cited, either before or since 
the Judicature Act, in which a contract for the sale of goods has 
been set aside, or its enforcement refused, on the ground of an in- 
nocent misrepresentation, not going to the root of the contract, as 
explained in Kennedy v. The Panama, &c., Mail Company. It is in- 
credible that numerous cases have not arisen in which such relief 
would have been sought had it been considered that it was available. 
Jessel M.R., in Redgrave v. Hurd, after stating that there was, no 
doubt, a difference between the rules of the Courts of equity and the 
rules of the Courts of common law on the question of representation, 
adds the words, “a difference which, of course, has now disappeared 
.by the operation of the Judicature Act, which makes the rules of 
equity prevail.” I have, however, already pointed out that he was 
there dealing with a general principle, and could not have been ex- 
pected to refer to the exception (if there be one) as to the sale of 
goods: see Newbigging v. Adam, 34 Ch. D. 582. Sir William Anson 
certainly states the position very broadly in these words: “The Judi- 
cature Act provides that a plaintiff may assert any equitable claim 
and a defendant set up any equitable defence in any Court; and in 
their treatment of this provision there is no doubt that the Courts 
have extended the application of equitable remedies and altered the 
character of the common-law rule. Innocent misrepresentation which 
brings about a contract is now a ground for setting the contract aside; 
and this rule applies to contracts of every description,” (Anson on 
Contracts, 9th ed. 159.) “Thus a general rule is settled: innocent 
misrepresentation, if it furnishes a material inducement, is ground 
for resisting specific performance of the contract or for asking to 
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have it set aside. This relief is of general application, and is not 
peculiar to the contracts. described as uberrimae fidei.” Ibid. 161. 

The editors of the 4th edition of Benjamin on Sales, p. 394, note 
(p), in a footnote to the reference to Kennedy v. The Panama, &c., 
Mail Company, say, “It is doubtful how far this statement of the 
law is correct at the present day, having regard to recent decisions 
since the Judicature Act. It appears clear that the right to rescind 
a contract will be governed by equitable principles.” And they then 
suggest, as an interesting inquiry, the question whether, on the pur- 
chase of a horse upon a representation honestly made but untrue, the 
purchaser would be entitled to rescission. Under the article ‘“Con- 
tract” in the Encyclopedia of the Laws of England, by Sir Fred. 
Pollock, it is said, vol. iii, 345, “Some think the rule of equity, now 
the rule of all English Courts, to be that innocent misrepresentation 
is a ground for setting aside contracts of every description (citing 
Anson, 154) .... We cannot reconcile the wide rule proposed with 
the familiar law of the sale of goods .... We submit that there 
is no duty beyond that of abstaining from fraud, as to facts equally 
accessible to both parties ...., but that, as to facets specially within 
the knowledge of either party (and as to which, therefore, the other 
may be expected to rely on him), he must not mislead the other, how- 
ever innocently, by mis-statement or even non-disclosure of them. And 
this we believe to be the real result of the authorities.” But he pro- 
ceeds, ‘The chief classes of contracts to which this principle is ap- 
plied are those of insurance and the sale and letting of land.” In 
omitting the case of sale of goods, the writer, it seems to me, leaves 
in doubt his opinion on the question here in dispute. 

In Ker and Pearson-Gee on the Sale of Goods, p. 306, after citing 
Kennedy v. The Panama, &c., Mail Company, Derry v. Peek, 14 App. 
Cas. 337, and Redgrave v. Hurd, 20 Ch. D. 1, the authors say that it 
is to be remarked that in these judgments ‘no distinction is drawn 
between some kinds of contracts as compared with others, but the 
rule is stated generally. And Sir William Anson states the law 
broadly that the relief given is of general application, and not peculiar 
to contracts uberrime fidei. We have seen in Behn y. Burness, 3 
B. & S. 751; 32 L.J.Q.B. 204, an innocent representation has no effect 
(except in certain classes of contracts, of which sale was, at that time 
at any rate,’ [the italics are not the author’s] ‘not one) un- 
less it be a term of the contract, and then it may or may not be 
a condition, or its falsity may constitute a total failure of considera- 
tion, as stated in Kennedy v. The Panama, &c. Mail Company. Will 
the equitable rule be applicable in future to contracts of sale, and 
the buyer, for example, be entitled to repudiate the bargain by reason 
of an innocent misrepresentation of fact, although it may not form 
a term of the contract? .... If the equitable rule is to prevail, it 
would seem that the decision in such a case as Hopkins v. Tanqueray, 
15 C.B. 130; 23 L.J.C.P. 162, would be different in future.” That 
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case was one of warranty, and the authors assume—logically, I think 
—that if equitable rules as to representation are to apply to the sale 
of goods, the previously existing law as to the effect of warranty would 
be altered, and a breach of warranty would justify rescission, pro- 
vided there could be restitutio in integrum. If that be so, it adds 
to the force of the inference from the absence of any cases. It is 
singular that, although the passage I have just quoted is in the notes 
to subsection 2 of section 61 of the English “Sale of Goods Act, 1893” 
(identical with our “Sale of Goods Act, 1895,” upon which so much 
stress was laid during the argument here), no attempt is made tu 
interpret it. 

I do not think the section intended to alter the law as existing 
when the Act was passed. It is entitled “An Act to codify the Law 
relating to the Sale of Goods.” It says the rules of the common law, 
including the law merchant, save in so far as they are inconsistent 
with the express provisions of this Act, and in particular the rules 
relating to the law of principal and agent, and the effect of fraud, 
misrepresentation, duress or coercion, mistake, or other invalidating 
cause, shall continue to apply to contracts for the sale of goods. It 
must therefore, I think, amount to a legislative statement that in 
contracts for the sale of goods the fusion of law and equity has not 
interfered with the rules of the common law and the law mer- 
chant; and, of course, a legislative enactment that this shall con- 
tinue. The law as to warranties is stated in the Act exactly as it 
had been held to be at common law (section 54), although, as I have 
pointed out, the logical result of the application of the general rule 
of equity would be to materially vary it. As a result, I am compelled 
to the conclusion that section 11 of the Law Amendment Act of 1882 
has not introduced any new rule as to the effect of misrepresentation 
in a contract for the sale of goods, and that consequently an innocent 
representation, even if inducing such contract, does not entitle the 
ether party to treat it as rescinded. This point was not raised o1 
argued in the Court below. Counsel there accepted the view that the 
case was governed by the principle laid down in Redgrave v. Hurd. 

A representation, untrue but innocently made, may indeed be an 
answer in law to an action on a contract, on the ground of estoppel. 
But, as is said by Bowen .L.J. in Low v. Bouverie, [1891] 8 Ch. 82, 
105, “Estoppel is only a rule of evidence; you cannot found an action 
upon estoppel. Estoppel is only important as being one step in the 
progress towards relief, on the hypothesis that the defendant is es- 
topped from denying the truth of something which he has said.” In 
this same case, at p. 111, Kay L.J. states with approval the statement 
of the law by Lord Blackburn in Burkinshaw v. Nicholls, 3 App. 
Cas. 1004, 1026; “When a person makes to another the representation, 
‘I take upon myself to say such-and-such things do exist, and you may 
act on the basis that they do exist,’ and the other man does really 
act upon that basis, it seems to me it is of the very essence of jus- 
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tice that, between those twa parties, their rights should be regulated 
not by the real state of the facts, but by that conventional state of 
facts which the two parties agree to make the basis of their action.” 
In the present case the defence does not depend upon the hypothesis 
that the plaintiff was precluded from denying the truth of a parti- 
cular fact. 

I think the appeal must be allowed. 


[Edwards and Cooper JJ. also gave reasons for allowing the ap- 
peal. Conolly J. concurred with Williams J.] 
Appeal allowed. 


HEILBUT, SYMONS & CO. v. BUCKLETON. 


[1913] A.C. 30; S.C., 82 L.J.K.B. 245. In the House of Lords. 


Appeal by the defendants from a judgment of the Court of Appeal, 
which had affirmed a judgment for the plaintiff for £406 5s. damages. 


Lorp Moutron. My Lords, in this action the plaintiff sought re- 
lief in damages against the defendants in respect of two contracts 
whereby the defendants undertook to procure for the plaintiff, and 
the plaintiff undertook to accept, the allotment of 5000 and 1000 
shares in a company called the Filisola Rubber and Produce Estates, 
Limited. The claim for such relief was mainly based on the allega- 
tion that the plaintiff had been induced to enter into these contracts 
by the false and fraudulent representation of the defendants that the 
said company was a rubber company. This was the sole ground for 
relief which was put forward by the plaintiff in the proceedings be- 
fore action and in the indorsement on the writ; but in the statement 
of claim an alternative claim for damages was included, based on 
the breach of an alleged warranty given by the defendants that the 
company was a rubber company. 

At the trial the substantial case which was sought to be made on 
behalf of the plaintiff had reference solely to the alleged false and 
fraudulent representation. Evidence was given by the plaintiff and 
not challenged by the defendants as to a conversation which took place 
over the telephone between the plaintiff and Mr. Johnston, a represen- 
tative of the defendants, in which undoubtedly Mr. Johnston stated 
that the company was a rubber company. The making of the alleged 
representation was therefore not in issue, and the whole of the evi- 
dence on both sides was directed to the issue whether such represen- 
tation was false, and whether, if so, it was fraudulently made. No 
evidence was given upon the issue of a warranty having been given 
by the defendants that the company was a rubber company other 
than so far as the proof of the conversation above referred to may 
have amounted to such evidence. 
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In answer to questions put to them by the judge, the jury found 
(1) that the company could not properly be described as a rubber 
company; (2) that the defendants did not fraudulently represent, 
but that (3) they did warrant that it was a rubber company. Against 
the second of these findings there is no appeal, so that the only ques- 
tions before us are as to whether the first and third of these find- 
ings can stand. 

The alleged warranty rested entirely upon the following evidence. 
The plaintiff got a friend to ring up on the telephone Mr. Johnston 
(a representative of the defendants, for whose acts they accept the 
full responsibility) to tell him that the plaintiff wished to speak to 
him. The plaintiff’s evidence continues thus: “I went to the telephone 
and I said ‘Is that you, Johnston?’ He said ‘Yes.’ I said ‘I under- 
stand that you are bringing out a rubber company,’ and he said 
‘We are.’’”’ 

The material part of the evidence ends here. The further con- 
versation related to the soundness of the company, but no claim for 
_ relief is based on what then passed either by way of fraudulent repre- 
sentation or warranty. 

The plaintiff then asked if he could have some shares. Mr. John- 
ston said he thought he could let him have 5000 at a premium of 
1s. 3d., which the plaintiff expressed himself ready to take, but no 
bargain was then concluded. On the next day, however, Mr. Jonn- 
ston accepted in writing the offer of the plaintiff as to taking 5000 
shares. Later on the plaintiff applied to Mr. Johnston for a further 
1000 shares and obtained them at a somewhat higher premium. In 
each case the terms of the contract were reduced to writing by Mr. 
Johnston, acting for the defendants, and sent to the plaintiff. The 
contracts were not contracts of sale of the shares of the company 
(which had not then been issued), but contracts whereby the de- 
fendants (who were underwriters of the shares in the forthcoming 
issue) undertook to procure for the plaintiff the allotment of the 
shares on his applying for them. There is, of course, no conflict as 
to the actual terms of these contracts, which appear from the letters. 
They were acted upon by the plaintiff, who duly applied for and re- 
ceived the allotments of 5000 and 1000 shares of the company, such 
allotments having been procured by the defendants by the exercise 
of their rights as underwriters. The plaintiff parted with some of 
his shares but retained the remainder, and it is in respect of these 
latter that the damages are claimed in this action. 

There is no controversy between the parties as to certain points 
of fact and of law. It is not contested that the only company refer- 
red to was the Filisola Rubber and Produce Estates, Limited, or that 
the reply of Mr. Johnston to the plaintiff’s question over the telephone 
was a representation by the defendants that the company was “a rub 
ber company,’ whatever may be the meaning of that phrase; nor 
is there any controversy as to the legal nature of that which the 
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plaintiff must establish. He must shew a warranty, i.e., a contract 
collateral to the main contract to take the shares, whereby the de- 
fendants in consideration of the plaintiff taking the shares promised 
that the company itself was a rubber company. The question in issue 
is whether there was any evidence that such a contract was made 
between the parties. 

It is evident, both on principle and on authority, that there may 
be a contract the consideration for which is the making of some other 
contract. “If you will make such and such a contract I will give you 
one hundred pounds,” is in every sense of the word a complete legal 
contract. It is collateral to the main contract, but each has an in- 
dependent existence, and they do not differ in respect of their pos- 
sessing to the full the character and status of a contract. But such 
collateral contracts must from their very nature be rare. The effect 
of a collateral contract such as that which I have instanced would 
be to increase the consideration of the main contract by £100, and 
the more natural and usual way of carrying this out would be by so 
modifying the main contract and not by executing a concurrent and 
collateral contract. Such collateral contracts, the sole effect of which 
is to vary or add to the terms of the principal contract, are therefore 
viewed with suspicion by the law. They must be proved strictly. Not 
only the terms of such contracts but the existence of an animus 
contrahendi on the part of all the parties to them must be clearly 
shewn. Any laxity on these points would enable parties to escape 
from the full performance of the obligations of contracts unques- 
tionably entered into by them, and more especially would have the 
effect of lessening the authority of written contracts by making it 
possible to vary them by suggesting the existence of verbal collateral 
agreements relating to the same subject-matter. 

There is in the present case an entire absence of any evidence to 
support the existence of such a collateral contract. The statement of 
Mr. Johnston in answer to plaintiff's question was beyond controversy 
a mere statement of fact, for it was in reply to a question for in- 
formation and nothing more. No doubt it was a representation as 
to fact, and indeed it was the actual representation upon which the 
main case of the plaintiff rested. It was this representation which 
ne alleged to have been false and fraudulent and which he alleged 
induced him to enter into the contracts and take the shares. There 
is no suggestion throughout the whole of his evidence .that he re- 
garded it as anything but a representation. Neither the plaintiff nor 
the defendants were asked any question or gave any evidence tending 
to shew the existence of any animus contrahendi other than as re- 
gards the main contracts. The whole case for the existence of a eol- 
lateral contract therefore rests on the mere fact that the statement 
was made as to the character of the company, and if this is to be 
treated as evidence sufficient to establish the existence of a collateral 
contract of the kind alleged the same result must follow with regard 
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to any other statement relating to the subject-matter of a contract 
made by a conracting party prior to its-execution. This would nega- 
tive entirely the firmly established rule that an innocent representa- 
tion gives no right to damages. It would amount to saying that the 
making of any representation prior to a contract relating to its sub- 
ject-matter is sufficient to establish the existence of a collateral con- 
tract that the statement is true and therefore to give a right to dam- 
ages if such should not be the case. 

In the history of English law we find many attempts to make 
persons responsible in damages by reason of innocent misrepresen- 
tations, and at times it has seemed as though the attempts would 
succeed. On the Chancery side of the Court the decisions favouring 
this view usually took the form of extending the scope of the action 
for deceit. There was a tendency to recognize the existence of what 
was sometimes called “legal fraud,” i.e., that the making of an in- 
correct statement of fact without reasonable grounds, or of one which 
was inconsistent with information which the person had received 
or had the means of obtaining, entailed the same legal consequences 
as making it fraudulently. Such a doctrine would make a man liable 
for forgetfulness or mistake or even for honestly interpreting the 
facts known to him or drawing conclusions from them in a way which 
the Court did not think to be legally warranted. The high-water 
mark of these decisions is to be found in the judgment pronounced 
by the Court of Appeal in the case of Peek v. Derry, 1887, 37 Ch. D. 
541; 1889, 14 App. Cas. 337, when they laid down that where a de- 
fendant has made a misstatement of fact and the Court is of opinion 
that he had no reasonable grounds for believing that it was true he 
may be made liable in an action of deceit if it has materially tended to 
induce the plaintiff to do an act by which he has incurred damage. 
But on appeal to your Lordships’ House this decision was unanimously 
reversed, and it was definitely laid down that, in order to establish 
& cause of action sounding in damages for misrepresentation, the 
statement must be fraudulent or, what is equivalent thereto, must be 
made recklessly, not caring whether it be true or not. The opinions 
pronounced in your Lordships’ House in that case shew that both in 
substance and in form the decision was, and was intended to be, a 
reaffirmation of the old common law doctrine that actual fraud was 
essential to an action for deceit, and it finally settled the law that an 
innocent misrepresentation gives no right of action sounding in dam- 
ages. ; 

On the Common Law side of the Court the attempts to make a 
person liable for an innocent misrepresentation have usually taken 
the form of attempts to extend the doctrine of warranty beyond its 
just limits and to find that a warranty existed in cases where there 
was nothing more than an innocent misrepresentation. The present 
case, is in my opinion, an instance of this. But in respect of the 
question of the existence of a warranty the Courts have had the ad- 
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vantage of an admirable enunciation of the true principle of law 
which was made in very early days by Holt C.J., with respect to the 
contract of sale [Crosse v. Gardner, 1689, Carth. 90; Medina v. Stough- 
ton, 1699, Salk. 210]. He says: ‘‘An affirmation at the time of the sale is 
a warranty, provided it appear on evidence to be so intended.” So far 
ag decisions are concerned, this has, on the whole, been consistently 
followed in the Courts of Common Law. But from time to time there 
have been dicta inconsistent with it which have, unfortunately, found 
their way into textbooks and have given rise to confusion and un- 
certainty in this oranch of the law. For example, one often sees 
quoted the dictum of Bayley J. in Cave v. Coleman, 3 Man. & Ry. 2, 
where, in respect of a representation made verbally during the sale 
of a horse, he says that “being made in the course of dealing, and 
before the bargain was complete, it amounted to a warranty’’—a pro- 
position that is far too sweeping and cannot be supported. A still 
more serious deviation from the correct principle is to be found in a 
passage in the judgment of the Court of Appeal in De Lassalle v. 
Guildford, [1901] 2 K.B. 215, at p. 221, which was cited to us in 
the argument in the present case. In discussing the question whe- 
ther a representation amounts to a warranty or not the judgment 
says: “In determining whether it was so intended, a decisive test 
is whether the vendor assumes to assert a fact of which the buyer 
is ignorant, or merely states an opinion or judgment upon a matter 
of which the vendor has no special knowledge, and on which the 
buyer may be expected also to have an opinion and to exercise his 
judgment.” ; 

With all deference to the authority of the Court that decided that 
case, the proposition which it thus formulates cannot be supported. it 
is clear that the Court did not intend to depart from the law laid 
down by Holt C.J. and cited above, for in the same judgment that 
dictum is referred to and accepted as a correct statement of the 
law. It is, therefore, evident that the use of the phrase “decisive 
test” cannot be defended. Otherwise it would be the duty of a judge 
to direct a jury that if a vendor states a fact of which the buyer is 
ignorant, they must, as a matter of law, find the existence of a war- 
ranty, whether or not the totality of the evidence’ shows that the par- 
ties intended the affirmation to form part of the contract; and this 
would be inconsistent with the law as laid down by Holt C.J. It 
may well be that the features thus referred to in the judgment of 
the Court of Appeal in that case may be criteria of value in guiding 
a jury in coming to a decision whether or not a warranty was in- 
tended; but they cannot be said to furnish decisive tests, because it 
cannot be said as a matter of law that the presence or absence of 
those features is conclusive of the intention of the parties. The in- 
tention of the parties can only be deduced from the totality of the 
evidence, and no secondary principles of such a kind can be univer- 
sally true. 
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It is, my Lords, of the greatest importance, in my opinion, that 
this House should maintain in its full integrity the principle that a 
person is not liable in damages for an innocent misrepresentation, no 
matter in what way or under what form the attack is made. In 
the present case the statement was made in answer to an inquiry for 
information. There is nothing which can by any possibility be taken 
as evidence of an intention on the part of either or both of the parties 
that there should be a contractual liability in respect of the ac- 
curacy of the statement. It is a representation as to a specific thing 
and nothing more. The judge, therefore, ought not to have left the 
question of warranty to the jury, and if, as a matter of prudence, 
he did so in order to obtain their opinion in case of appeal, he ought 
then to have entered judgment for the defendants notwithstanding 
the verdict. 

It will, of course, be evident that I have been dealing only with 
warranty or representation relating to a specific thing. This is 
wholly distinct from the question which arises when goods are sold 
by description and their answering to that description becomes a 
condition of the contract. It is, in my opinion, a failure to recognize 
that in the present case the parties were referring (as is evident by 
the written contracts) to one specific thing only that led Farwell 
L.J. to come to a different conclusion from that to which your Lord- 
ships ought, in my opinion, to come in this appeal. 


[Viscount Haldane L.C. and Lord Atkinson also gave reasons for 
allowing the appeal.] 


Order of the Court of Appeal reversed and judgment entered for 
the appellants. 


FREEAR v. GILDERS. 


1921, 50 O.L.R. 217, 64 D.L.R. 274. In the Supreme Court. of Ontario. 


MerepirH C.J.0. This is an appeal by the defendant from the 
judgment, dated the 11th November, 1920, which was directed to be 
entered by the Chief Justice of the Common Pleas, after the trial 
- before him, sitting without a jury at Cobourg, on that day. 

The appellant was the owner of part of lot number 14 in the 8th 
concession of the township of Darlington, and on the 7th February, 
1920, she sold and conveyed it to the respondent for $1,950, $1,000 of 
which he paid in cash, and for the balance he gave the appellant a 
mortgage on the land. 

The land is described in the conveyance as containing 14 acres 
more or less, but it actually contains only about 9 acres, and the 
action is brought for the rescission of the transaction, on the ground 
that the respondent in purchasing relied upon a representation made 
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by the appellant that the parcel contained 14 acres, and that that 
representation was untrue. 

The learned trial judge found that the appellant represented to 
the respondent that the parcel she was selling contained 15 acres; 
that in purchasing the respondent relied on that representation, and 
that in the negotiations the appellant was informed by the respondent 
that less than 14 or 15 acres would-not be suitable for the business 
he intended to carry on upon the land; and that the area of the 
parcel conveyed was but 8 or 9 acres; and judgment was directed 
to be entered for the rescission of the transaction and the repayment 
to the respondent of the $1,000 which he had paid, less $120 which 
the learned trial Judge allowed as rent up to the 1st April then next, 
when the respondent was to give up possession, after deducting in- 
terest on the $1,000 to the same date. 

The findings of the learned trial Judge are, in my opinion, sup- 
ported by the evidence. In addition to other evidence of the repre- 
sentation alleged to have been made, there was the fact that the ap- 
pellant advertised the land for sale, describing it as containing 15 
acres, and that her advertisement came to the knowledge of the re- 
spondent and led him to enter into the negotiations which resulted 
in his purchasing. 

In my opinion, the advertisement was a representation to the 
respondent when he became aware of it: the fact that the respondent 
did not see the advertisement but was told of it by a friend is un- 
important. It was intended to be acted on by any one who might 
have in mind to purchase such a property as was described in it, and, 
it having come to the knowledge of the respondent, he acted upon it. 

It was argued by counsel for the appellant that the respondent 
had gone over the property before buying it and knew or had the 
means of knowing that it did not contain either 14 or 15 acres. There 
is no evidence that the respondent knew this; and that he had the 
means of knowing it is no answer, because he was entitled to rely 
on the representation that the appellant had made to him. 

The difficulty in the case arises from the fact that the contract 
between the parties is no longer executory. The representation hay- 
‘ing been made, as the trial Judge has found, in the honest belief that 
it was true, and the contract having been executed, the appellant con- 
tends that it cannot be rescinded and that the respondent must rely - 
on his conveyance and the covenants which it contains. 

It should not be necessary to refer to authorities for the proposi- 
tion that the general rule is that, in the absence of fraud, there can- 
not be rescission of a contract after the formal instrument of trans- 
fer has been executed or the formal delivery of a chattel has taken 
place. The authorities for the rule are collected in Kinsman v. Kins. 
man, 1912, 3 O.W.N. 966, 5 D.L.R. 871, 873, and in Armstrong v. Jack- 
son, [1917] 2 K.B. 822, 825. 

There is however an exception to this general rule where there 
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is a difference in substance betwen the thing bargained for and that 
obtained. In such a case, although the misrepresentation was inno- 
cent, there may be rescission after the contract has been executed: 
Seddon v. North Eastern Salt Co. Limited, [1905] 1 Ch. 326, in which 
Joyce J. (p. 338) quoted what was said to that effect by Blackburn J. 
in Kennedy v. The Panama New Zealand and Australian Royal Mail 
Co., 1867, L.R. 2 Q.B. 580, 587. These observations were quoted with 
approval by O’Connor M.R. in Lecky v. Walter, [1914] 1 IR. 3878, 
386; and at p. 387 he gives as an instance in which this doctrine 
should be applied, the case of a contract to purchase mortgage deben- 
tures of a public company, where the buyer “takes delivery of what 
he believes to be such, but what he afterwards discovers to be ordinary 
shares.” 

The case at bar, in my opinion, falis within this exception to the 
general rule. What the respondent bargained for was a parcel of 
land containing 14 or 15 acres—less than that was not sufficient for 
the purpose for which he intended to use the land. The appellant 
was informed of this and of the purpose for which the respondent in- 
tended to use the land. What he was bargaining for and what the 
appellant purported to sell to him was a parcel of land containing at 
least 14 acres—a parcel of that size was adequate for carrying on 
that business and a parcel of 9 acres was not. What the respondent 
has got is therefore, I think, something substantially different from 
that which he contracted to buy. It would have been different if the 
representation had been only that the business which he intended to 
carry on could be carried on on the land. 

I would, for these reasons, affirm the judgment and dismiss the 
appeal with costs. 

It is difficult to understand why this litigation had taken place if, 
as a witness (Tole) called on behalf of the appellant testified, the 
land cenveyed to the respondent can be sold for $2,500. 


[Maclaren and Magee JJ.A. concurred. Hodgins and Ferguson JJ. 
also gave reasons for dismissing the appeal. ] 
Appeal dismissed. 


[As to misrepresentation, see also Pasley v. Freeman, 1789, 3 
T.R. 51, °12 R.C. 285, Smith’s. Leading Cases, 12th ed. 1915, p. 71; 
Derry v. Peek, 1889, 14 App. Cas. 337, 12 R.C. 250 (fraud); Hopkins 
v. Tanqueray, 1854, 15 C.B. 130; Picturesque Atlas Publishing Co. v. 
Phillipson, 1890, 16 Victoria L.R. 675; Northey Manufacturing Co. v. 
Sanders, 1899, 31 O.R. 475; Caldwell v. Cockshutt. Plow Co., 1913, 30 
O.L.R. 244, 18 D.L.R. 722; Addison vy. Ottawa Auto and Taxi Co., 
1913, 30 O.L.R. 51, 16 D.L.R. 318; Gardner v. Merker, 1918, 43 O.L.R. 
411, 44 D.L.R. 217; McKinnon y. Brockinton, 1921, 31 Man. R. 237, 
60 D.L.R. 303, [1921] 2 W.W.R. 487; Andries v. Wright, [1924] 2 
D.L.R. 556 (Man.); Buckle v. Morrison, 1924, 34 Man. R. 526, [1924] 
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4 D.L.R. 1252, [1924] 3 W.W.R. 702; Redican v. Nesbitt, [1924] 
S.C.R. 185, [1924] 1 D.L.R. 51, reversing 54 O.L.R. 154; Bissett v. 
Wilkinson, [1927] A.C. 177 (statement of opinion); Benjamin on 
Sale, 6th ed. 1920, pp. 490-506, and the preface: cf. review in 37 
L.Q.R. 257 (April, 1921); Chalmers on Sale of Goods, 10th ed. 1924, pp. 
38-39. ] 

[As to misrepresentation operating by way of estoppel, see chapter 
Ill, §2; Pickard v. Sears, 1837, 6 A. & H. 469, 11 R.C. 78; Freeman 
vy. Cooke, 1848, 2 Exch. 654, 11 R.C. 82; Maddison v. Alderson, 1883, 
8 App. Cas. 467, at p. 473; Low v. Bouverie, [1891] 3 Q.B. 82; Balkis 
Consolidated Co. v. Tomkinson, [1893] A.C. 396; Henderson yv. Wil- 
liams, [1895] 1 Q.B. 521, 11 R.C. 105; Jones v. Woodhouse, [1923] 2 
Bae 


$3. Condition as distinguished from warranty. 


CHANTER v. HOPKINS. 


1838, 4 M. & W. 399, 150 E.R. 1184, 51 R.R. 650; S.C., 8 L.J. Ex. 14. 
In the Exchequer. 


Assumpsit. The declaration stated, that the defendant was in- 
debted to the plaintiff in the sum of £15, 15s., for the license, consent, 
and permission of the plaintiff before then granted by him to the 
defendant at his request, to erect, set up, and use, at and upon certain 
premises of the defendant, a certain patent invention, whereof the 
plaintiff was then the owner and proprietor, called Chanter’s Smoke- 
consuming Furnace, and to use and apply the same for the use and 
benefit of the defendant; which patent invention of the plaintiff the de 
fendant had then erected, used, set up, and applied to his own use 
and benefit, under and by virtue of the said license and permission. 
There were also counts for goods sold, and for work and labour. Plea, 
non-assumpsit. 

At the trial before Gurney B., at the London sittings after last 
Easter Term, it appeared that the plaintiff was the proprietor of 
a patent for the invention of a furnace and stove, having an apparatus 
for the purpose of consuming its own smoke. The defendant, a brewer 
at St. Ives, Huntingdonshire, applied to him for one of his patent 
furnaces, by the following written order: 

“St. Ives, 16th Sept. 1835. 

“Send me your patent hopper and apparatus, to fit up my brew- 
ing copper with your smoke-consuming furnace. Patent right, £15, 
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15s.; ironwork not to exceed £5, 5s.; engineer’s time fixing, 7s. 6d. 
per day. 
“Richard Hopkins, Vine Inn.” 

The furnace and apparatus were accordingly sent in the November 
following, and put up upon the defendant’s premises under the super- 
intendence of a workman of the plaintiff. 

The defendant subsequently sent back the furnace to the plaintiff's 
premises in London. The plaintiff proved that his patent furnace 
was in much use, and was an article well-known in the market; and 
called several witnesses of different trades, who stated that they had 
used the apparatus to much advantage, and that it consumed a great 
portion of its smoke. On the other hand, the defendant proved that 
it had not been of any service on his premises; and he offered evi- 
dence of conversations with the plaintiff before the order was given, 
for the purpose of shewing that the plaintiff knew the apparatus was to 
be used in a brewery, for which it was alleged it was not suit- 
able. No fraud, however, was imputed to the plaintiff. This evidence 
was objected to, but the learned Judge received it, subject to the 
opinion of the Court as to its admissibility. It was contended for 
the defendant, that under the circumstances, there was an implied 
warranty on the part of the plaintiff, that a smoke-consuming fur- 
nace should be furnished to the defendant which should be useful 
in a brewery. The learned Judge reserved leave to the defendant to 
enter a verdict for him, if the Court should be of that opinion: and, 
under his direction, a verdict was found for the plaintiff, damages 
£15, 15s.; the jury stating also, in answer to a question from the 
learned Judge, that in their opinion the patent furnace was useless 
to the defendant as a brewer. 

Byles having obtained a rule nisi to enter a verdict for the de- 
fendant, pursuant to the leave reserved, or for a new trial, or to 
reduce the damages, 

Erle and Saunders now appeared to show cause; but the court 
called on Byles to support the rule. 


Lorp ABINGER C.B. I think the rule must be discharged. A good 
deal of confusion has arisen in many of the cases on this subject, from 
the unfortunate use made of the word ‘‘warranty.” Two things have 
been confounded together. A warranty is an express or implied state- 
ment of something which the party undertakes shall be part of a 
contract; and though part of the contract, yet collateral to the express 
object of it. But in many of the cases, some of which have been re- 
ferred to, the circumstance of a party selling a particular thing by its 
proper description, has been called a warranty; and a breach of such 
contract, a breach of warranty; but it would be better to distinguish 
such cases as a non-compliance with a contract which a party has 
engaged to fulfil; as, if a man offers to buy peas of another, and he 
sends him beans, he does not perform his contract; but that is not 
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a warranty; there is no warranty that he should sell him peas, and 
if he sells him anything else in their stead, it is a non-performance 
of it. So if a man were to order copper for sheathing ships—that is 
a particular copper, prepared in a particular manner; if the seller 
sends him a different sort, in that case he does not comply with the 
contract: and though this may have been considered a warranty, and 
may have been ranged under the class of cases relating to warranties, 
yet it is not properly so. Now, in the present case, the question is, 
whether or no the order has not been complied with in its terms. 
What is the order? It is an order for one of those engines of which 
the plaintiff was known to be the patentee; he was not obliged to 
know the object or use to which the defendant meant to apply it; and 
it is admitted there is no fraud. If, when the plaintiff received such 
an order, he had known it could not be so applied, and felt that the 
defendant was under some misapprehension on the subject, and 
that he was buying a thing on the supposition that he could apply 
it to that use, when the plaintiff very well knew that he could not, 
in that case it might affect the contract on the ground of the suppres- 
sion of a material fact; that might be a question for the jury. Or 
if the terms of the contract were proposed by the plaintiff himself, 
such as, “I will send you one of my smoke-consuming furnaces, which 
shall suit your brewery;” in such case that would be a warranty that 
it should suit a brewery. But in this case no fraud whatever is sug- 
gested; and the case is that of an order for the purchase of a specific 
chattel, which the buyer himself describes, believing, indeed, that it 
will answer a particular purpose to which he means to put it; but if 
it does not, he is not the less on that account bound to pay for it. 
The seller does not know it will not suit his purpose, and the contract 
is complied with in its terms. It appears to me that this is the 
ordinary case of a man who has had the misfortune to order a par- 
ticular chattel, on the supposition that it will answer a particular 
purpose, but who finds it will not. I think there is no ground at all, 
therefore, to disturb the verdict. 


[Parke B. also gave reasons for discharging the rule and Gurney 
B. concurred. ] 


Rule discharged. 


BENTSEN v. TAYLOR, SONS & CO. 


[1893] 2 Q.B. 274; 8.C., 68 L.J.Q.B. 15. In the Court of Appeal. 


A charterparty, dated March 29, between the plaintiff, a shipowner, 
and the defendants, described the ship as “now sailed or about to 
sail from a pitch pine port to the United Kingdom,” and provided 
that the ship should, after discharging homeward cargo, proceed to 
Quebec, and there load a cargo of timber, and being so loaded should 
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therewith proceed to Greenock, Barrow, or Liverpool, as ordered on 
signing bill of lading, and deliver the same on being paid freight. At 
the date of the charterparty both parties knew that the ship was, or 
had just been, at Mobile, in America, loading a cargo of timber, which 
she was to carry to Greenock. She did not, in fact, sail from Mobile 
until April 23. On May 16, the defendants were aware of the date 
of the sailing, and they then wrote to the plaintiff’s brokers, asking 
if they had any proposal respecting the charter. No proposal was 
made by the plaintiff, and on June 5, the ship arrived at Greenock. 
Further correspondence took place, and ultimately the defendants, 
on June 16, wrote to the plaintiff’s brokers, “If you send the ship 
to load under our charterparty we shall protest against loading and 
difference of freight and insurance upon goods then shipped.” 

The ship sailed on June 18 and arrived at Quebec on August 7, 
and shortly afterwards the defendants refused to load her. This ac- 
tion was then brought by the shipowner against the charterers for 
breach of the charterparty in refusing to load the ship. The jury, 
in answer to questions put to them by the trial judge, found (1) that 
the description of the ship was not substantially true; (2) that the 
description was a substantive part of the contract; (3) that the de- 
fendants did not waive their right to insist on this. Upon these ifind- 
ings a verdict was given for the defendants, and judgment was en- 
tered for them. 

The plaintiff appealed to the Court of Appeal, moving for a new 
trial or that judgment might be entered for him. 


Lorp EsHrR M.R. The Court has to determine the question whe- 
ther the statement in this charterparty is a condition or a war- 
ranty. In the charterparty the ship is described as “now sailed or 
about to sail from a pitch pine port to the United Kingdom.” The 
question we have to determine is, whether that description amounts: 
to anything more than a representation of a fact, and, if it does, whe- 
ther it amounts to a condition precedent or only to a warranty. In 
order to construe the words the Court has a right to know what were 
the facts existing at the date of the contract. If there is any doubt 
about the facts, it is for the jury to determine upon the evidence 
what they were, and, when they have done this, it is for the Court 
to construe the contract. The only thing which appears to have been 
in doubt in the present case was, what did the parties mean by their 
contract, and that question was unfortunately left by the judge to 
the jury. The only material fact was, as it seems to me, that both 
parties knew that the ship had gone to Mobile, where she was to load 
a cargo of timber which she was to bring to the United Kingdom. 
Both parties knew that the ordinary time for loading a timber cargo 
at Mobile was about a month, and the plaintiff calculated that the 
ship was already loaded, and had sailed; or that, if she were not 
actually loaded, she would be so in a day or two, and would then 
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immediately sail. Knowing these facts, what do the words “now 
sailed or about to sail” represent to the charterers? To say that a 
ship “has sailed” is obviously to represent that she has done so. To 
say that she is “about to sail” is to represent either that she is loaded 
and just about to sail, or that, if she is not already loaded, she will 
be loaded in a day or two, and will then sail. Taken in connection 
with the first words ‘‘now sailed,” it seems to me that the words ‘or 
about to sail” amount to a representation that the ship is just ready 
to sail. Is it, then, a mere representation? A knowledge of the place 
where the ship is is material, in order that the charterer may know 
when she is likely to come to him. It is material as informing him 
what sort of a voyage it is she will have to make, and how long a 
time is likely to elapse before she comes to him. In the present case 
the place where the ship was is not stated in the charterparty; but 
both parties knew that she was, or had just been, at Mobile. It ap- 
pears to me impossible to say that the statement that the ship was 
“about to sail’ was a mere representation. It was inserted for a pur- 
pose, in order that the charterers might know when the ship was 
likely to arrive at the port in Great Britain. The statement was, I 
think, a substantive part of the contract. Was it a condition pre- 
cedent? It is for the Court to determine whether it was a mere repre- 
sentation, or whether it formed part of the contract. The case of 
Behn v. Burness, 3 B. & S. 751, supplies a canon of construction. In 
my opinion, the present case falls within the canon there laid down. 
The statement is a substantive part of the contract, and we ought 
to hold it to be a condition precedent, unless we can find in the con- 
tract itself or the surrounding circumstances anything to lead us to 
a contrary conclusion. To my mind, it is clearly a condition preced- 
ent, and there is nothing on which any one can rely as a reason for 
saying that it is not. The meaning of the statement is, that the ship 
has either loaded her cargo and has sailed, or that she is nearly 
loaded and will sail forthwith. In fact she was not nearly loaded, 
and she did not sail forthwith. She did not sail till nearly a month 
afterwards, and there was a breach of the condition. The defendants 
had then a right to treat the contract as at an end, or they could, 
if they chose, treat it as still subsisting. But, if they intended to 
treat the contract as at an end, it was their duty so to exercise their 
right as not to lead the plaintiff to believe that he was still bound 
by the contract. Was the plaintiff led by the defendants to suppose 
that he was still bound? The defendants’ letters, to my mind, clearly 
come to this: “You, the plaintiff, are bound to send the ship out tu 
Quebec, and we shall load her there; but we shall do so under pro- 
test—that is, we shall claim damages from you for breach of con- 
tract.” No reasonable man can say that the plaintiff was not told 
by the defendants that he was still bound by the contract. The de- 
fendants cannot, therefore, now treat the contract as at an end; but 
they have a right to claim damages from the plaintiff, if they can 
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prove that they have sustained any by reason of the delay in the 
sailing of the ship from Mobile. The question of the amount of the 
damages will be referred to an arbitrator, in accordance with the 
agreement which, we are told, has been made between the parties. 
The plaintiff is entitled to judgment on the claim for the freight under 
the charterparty, and the defendants are entitled to judgment for 
damages for the breach of contract. There will be a set-off, and 
execution for the difference and costs will be given in the ordinary 
way. 


BowEN L.J. I am entirely of the same opinion. The first question 
we have to consider is, What is the true effect and meaning of the 
words in the charterparty, “now sailed or about to sail to the United 
Kingdom”? 

The law as to the construction of contracts, and especially of 
charterparties, in reference to conditions precedent, and in reference 
to all representations made in the contract, or at the time when it 
is entered into, is, I think, clear. When a contract is entered into 
between parties, every representation made at the time of the entering 
into the contract may or may not be intended as a warranty, or as 
a promise that the representation is true. When the representation 
is not contained in the written document itself, it is for the jury 
to say whether the real representation amounted to a warranty, and 
the jury are always in such a case directed to find whether the 
representation amounted to a warranty, and whether it was so in- 
tended by the parties. But, when you have a representation made ina 
written document, it is obviously no longer for the jury, but for the 
Court, to decide whether it is a mere representation, or whether it 
is what is called (I admit not very happily), a “substantive part 
of the contract,” that is, a part of the contract which involves a 
promise in itself. It might be necessary to take the opinion of the 
jury on matters of fact which would throw light on the construction, 
but the aguestion of construction itself would remain until the end 
of the case for the Court to decide. But, assuming the Court to be 
of opinion that the statement made amounts to a promise, or, in 
other words, a substantive part of the contract, it still remains to be 
decided by the Court, as a matter of construction, whether it is 
such a promise as amounts merely to a warranty, the breach of which 
would sound only in damages, or whether it is that kind of promise 
the performance of which is made a condition precedent to all 
further demands under the contract by the person who made the 
promise against the other party,—a promise the failure to perform 
which gives to the opposite party the right to say that he will no 
longer be bound by the contract. 

Of course it is often very difficult to decide as a matter of con- 
struction whether a representation which contains a promise, and 
which can only be explained on the ground that it is in itself a 
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substantive part of the contract, amounts to a condition precedent, 
or is only a warranty. There is no way of deciding that question 
except by looking at the contract in the light of surrounding cir- 
cumstances, and then making up one’s mind whether the intention 
of the parties, as gathered from the instrument itself, will best be 
carried out by treating the promise as a warranty sounding only in 
damages, or as a condition precedent by the failure to perform which 
the other party is relieved of his liability. In order to decide this 
question of construction, one of the first things you would look to is, 
to what extent the accuracy of the statement—the truth of what is 
promised—would be likely to affect the substance and foundation of 
the adventure which the contract is intended to carry out. There, 
again, it might be necessary to have recourse to the jury. In the 
case of a charterparty it may well be that such a test could only be 
applied after getting the jury to say what the effect of a breach of 
such a condition would be on the substance and foundation of the 
adventure; not the effect of the breach which has in fact taken place, 
but the effect likely to be produced on the foundation of the adven- 
ture by any such breach of that portion of the contract. 

It was by the application of that train of reasoning that the 
Court in Behn vy. Burness, 3 B. & S. 751, 757, appears to have come 
to the conclusion, that if a ship, which at the date of the charterparty 
is in foreign parts, is chartered to come to England, a statement of 
the place where she is ought prima facie to be construed as a condition 
precedent. And the Court gave this reason, 3 B. & S. at p. 759, for 
that, because they say, “The place of the ship at the date of the 
contract, when the ship is in foreign parts and is chartered to come 
to England, may be the only datum on which the charterer can found 
his calculations of the time of the ship’s arriving at the port of 
loading.”” In other words, the non-accuracy of such a statement is 
likely to affect the very foundation of the adventure, because its 
inaccuracy would displace the only basis, or one of the chief bases, 
of the calculation on which the parties would act. It is obvious 
that when you are dealing with a voyage, the contemplated date of 
its commencement may be of the utmost importance. Having regard 
to the time of the year at which it is intended to prosecute the 
voyage, delay in its commencement, if it is protracted beyond a 
certain point, may in many cases be so vital a matter as to render 
the voyage impossible, or the risk may be so much increased as to 
make it no longer possible to have a voyage of the same kind. That 
is the ground on which it was decided in Behn v. Burness, 3 B. & S. 
751, that, the place of the ship at the date of the charter being the 
only or main basis on which the charterer can found his calculation 
of the time of her arrival, a statement in reference to her place ought 
to be construed as a condition precedent, unless there is to be found 
in the contract itself, or in the surrounding circumstances, reason for 
thinking that the parties did not so intend. 
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Now, if that is true as regards the place of a ship which is in 
foreign ports and is chartered to come to England, the same train 
of reasoning ought to apply to the time at which a ship is stated 
to have sailed, or to be about to sail, from the place at which she 
has been loading, unless the language be so vague as to lead anyone 
to suppose that it was not intended to be a condition precedent. I 
quite agree that the vagueness or ambiguity of the statement is one 
of the elements which would influence the Court very much in 
deciding whether the parties intended that the statement should be 
a promise the fulfilment of which was to be a condition precedent. 

That drives us to consider, what is the real meaning of these 
words. Is there anything in them so vague or ambiguous that they 
cannot fairly be treated as a statement of a condition precedent? I 
agree that a condition precedent ought to be clearly expressed. The 
statement is, that the ship “has now sailed or is about to sail.” Having 
regard to what we have heard of the history of the port of Mobile, 
I have not the slightest doubt that, if that statement does not mean 
that the ship has actually sailed, it does mean that she is loaded, 
or may at all events for business purposes be treated as actually 
loaded; that she has got past the embarrassments and dangers at- 
tendant on loading, and that her sailing is the next thing to be 
looked for. And, with regard to the suggested ambiguity in the phrase 
“about to sail,” when it is read in conjunction with the other words, 
it seems to me clear that it does not mean that the ship is to sail 
within a “reasonable” or indefinite time, a statement which might 
lead to endless difficulties and expense, but that, if she has not 
already sailed, she is about to sail forthwith. If that is so, then 
applying the reasoning which lies at the root of Behn v. Burness, I 
have no hesitation in saying that I believe the phrase to be a con- 
dition precedent. It is a representation the accuracy of which is 
made a condition precedent, though I do not doubt that the fulfilment 
of a promise may be equally made a condition precedent. If that is 
so, there is an end of the first point in the case. The appellant 
is clearly in the wrong as to that. 

But then comes the question, Is not the appellant right in saying 
that the jury could only reasonably draw one inference from the 
correspondence between the parties, namely, that the condition pre- 
cedent had been waived by the defendants? In order to succeed, the 
plaintiff must show, either that he has performed the condition pre- 
cedent, the onus being on him, or that the defendants have excused 
the performance of the condition, and we have to consider whether 
the plaintiff has sustained that burthen, so that no reasonable man 
could doubt that there has been a waiver of the condition or an 
excuse of its performance. In other words, did the defendants by 
their acts or conduct lead the plaintiff reasonably to suppose that they 
did not intend to treat the contract for the future as at an end, on 
account of the failure to perform the condition precedent, but that 
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they only intended to rely on the misdescription as a breach of war- 
ranty, treating the contract as still open for further performance? 
Did the defendants lead the plaintiff to believe that they intended to 
treat the misdescription as a breach of contract only, and not as 
a failure to perform a condition precedent? As soon as you state 
the case in that way, looking at the facts, the letters which passed 
before the vessel left for Quebec cam: only be treated by business men 
as amounting to an intimation by the defendants to the plaintiff 
that, although they would insist on treating the contract as broken, 
by reason of the non-fulfilment of the promise that the ship was 
ready to sail from Mobile immediately, they did not intend to rely 
on that as a failure of a condition precedent, but only as a breach 
of warranty. In my opinion, the plaintiff has sustained the burthen 
which lay on him to prove a waiver of the condition, and therefore 
this appeal ought to succeed, and the judgment ought to be entered 
in the way which the Master of the Rolls has suggested. 


{Kay L.J. also gave reasons for granting the application. ] 


Application granted accordingly. 


VARLEY v. WHIPP. 


[1900] 1 Q.B. 518; S.C., 69 L.J. Q.B. 333. In the High Court of Justice. 


Appeal by the defendant from the judgment of the judge of the 
county court of Yorkshire holden at Huddersfield, in an action brougat 
to recover £21 as the price of a second-hand self-binder reaping machine. 
The material facts proved at the trial were as follows. Near the end 
of June, 1899, the plaintiff and the defendant met in Huddersfield, 
when the plaintiff offered to sell to the defendant for £21 a second- 
hand self-binder reaping machine, which the plaintiff said was then 
at Upton, and he also said that it had been new the previous year,- 
and had only been used to cut fifty or sixty acres. The plaintiff was 
to put the machine on the railway to send to Beverley, and the 
defendant was to pay the carriage. The defendant had not then seen 
the machine. The defendant said he would have the machine. The 
machine was not then the plaintiff’s property, but he bought it im- 
mediately afterwards for £18. On June 28 the plaintiff put the machine 
on the railway to send to Beverley. On July 2 the defendant wrote 
a letter to the plaintiff as follows: ‘I have had a look at the ‘self- 
binder’ you sent me, but it is not what I expected; it is a very old 
one, and has been mended, and you told me that it had only cut 
about fifty acres, and was practically new. I think you must never 
have seen it. It will be no use to me, as I don’t care about old 
things, and especially machinery, but I shall be at Huddersfield this 
week . . . where I shall be pleased to see you.” After some further 
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correspondence the defendant, on August 14, returned the machine, 
and the plaintiff brought this action to recover the price. At the trial 
the judge of the county court held that the contract was for sale by 
description, and that the defendant could only treat the misdescription 
as a breach of warranty, but not as on a ground for rejecting the 
machine, and gave judgment for the plaintiff for the amount claimed. 
The defendant appealed. 


CHANNELL J. I am of opinion that this appeal ought to be allowed. 
The case turns on a fine point, namely, whether the words used by 
the seller with regard to the machine were part of the description, 
or merely amounted to a collateral warranty. If the property in the 
machine passed prior to July 2, nothing that the buyer could do 
afterwards would divest it. The question is, did the property pass? 
The machine which was to be sold had never been seen by the 
buyer, and it was not the property of the seller at the time. It was 
described as being at Upton, as being a self-binder, as being nearly 
new, and as having been used to cut only about fifty or sixty acres. 
All these statements were made with regard to the machine, and we 
have to consider how much of these statements was identification of 
the machine, and how much was mere collateral warranty. If a man 
says that he will sell the black horse in the last stall in his stable, 
and the stall is empty, or there is no horse in it, but only a cow, 
no property could pass. Again, if he says he will sell a four-year 
old horse in the last stall, and there is a horse in the stall, but it is 
not a four-year old, the property would not pass. But if he says he 
will sell a four-year old horse, and there is a four-year old horse 
in the stall, and he says that ‘the horse is sound, this last statement 
would only be a collateral warranty. The term “sale of goods by 
description” must apply to all cases where the purchaser has not seen 
; the goods, but is relying on the description alone. It applies in a 
case like the present, where the buyer has never seen the article 
sold, but has bought by the description. In that case, by the Sale 
of Goods Act, 1893, s. 13, there is an implied condition that the 
goods shall correspond with the description, which is a different thing 
from a warranty. The most usual application of that section no 
doubt is to the case of unascertained goods, but I think it must also 
be applied to cases such as this where there is no identification 
otherwise than by description. Then the sale being a sale by descrip- 
tion, when did the property pass, if it did not pass when the bargain 
was made? The section of the Sale of Goods Act dealing with the 
passing of the property is s. 17, by which “(1) Where there is a 
contract for the sale of specific or ascertained goods, the property 
in them is transferred to the buyer at such time as the parties to 
the contract intend it to be transferred. (2) For the purpose of as- 
certaining the intention of the parties regard shall be had to the 
terms of the contract, the conduct of the parties, and the circumstances 
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of the case.” It is impossible to imagine a clause more vague than 
this, but I think it correctly represents the state of the authorities 
when the Act was passed. Sect. 18 does not apply; the only clause 
in that section which could possibly apply would be rule 1, but I do 
not think that this was ‘‘an unconditional contract for the sale of 
specific goods.” Then when did the property pass? Not when the 
machine was put on the railway, for the vendor could not make the 
property pass by putting on the railway that which did not fulfil the 
implied condition. The earliest date therefore at which the property 
could be said to pass would be when the machine was accepted by 
the purchaser. But it never was accepted. I am doubtful whether 
the letter of July 2 would be treated as amounting to a rejection, 
but the purchaser certainly did not accept the machine by that 
letter, and therefore the property never had passed. The result is 
that the defendant is entitled to judgment, and the appeal must be 
allowed. 


BucKNILL J. I am of the same opinion. The county court judge 
has found that there was a sale by description, and I think that find- 
ing is right. The machine was sold as a self-binder, which was then 
at Upton, was nearly new, and had only been used to cut fifty or sixty 
acres. Was that a collateral warranty, or was it the description of 
the article intended to be sold? I am of opinion that it was the de- 
scription, and that there was a contract for sale by description with- 
in the meaning of s. 13 of the Sale of Goods Act. The machine was 
put on the railway, and got to the defendant’s place of business. He 
could then accept or reject it. He wrote the letter of July 2, by which, 
though possibly he did not reject the machine, certainly he did not 
accept it. YT am of opinion that the appeal must be allowed, and 
judgment given for the defendant. 

Appeal allowed. 


[As to a contract for sale by description, see also the cases in the 
present chapter, §5, infra. ] 


WALLIS, SON & WELLS v. PRATT v. HAYNES. 


[1911] A.C. 394; S.C., 80 L.J.K.B. 1058. In the House of Lords, on 


appeal from the Court of Appeal: [1910] 2 K.B. 1003; S.C, 79 
Pei oad Oils 


A special case stated by an arbitrator under the provisions of the 
Arbitration Act, 1889, the question for the opinion of the court being 
whether the buyers (Wallis, Son & Wells) were entitled to recover 
against the sellers (Pratt & Haynes) the sum of £14, damages for 
breach of warranty. = 


The contract of sale (of which the material terms are quoted in 
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the judgment of Fletcher Moulton L.J. below) was for 2714 quarters 
of common English sainfoin, and was made after production and ex- 
amination of a sample of seed which was represented to be common 
English sainfoin. The seed was delivered in due course and was 
equal to sample, and it was resold by the buyers as common English 
sainfoin to various persons, including one Nichol. Neither the sample 
nor the bulk was common English sainfoin seed, both being the seed 
of giant sainfoin, which is inferior to common English ‘sainfoin. The 
two seeds are indistinguishable, at all events by any examination which 
is practicable in the course of a deal. The seed sold by the buyers 
to Nichol was sown by him and in due course grew up. Nichol then 
for the first time discovered that’ the seed was that of giant sainfoin, 
not of common English sainfoin; he communicated this fact to the 
buyers, who then for the first time became aware of it. Nichol then 
made a claim for breach of warranty against the buyers, which was 
reasonably and properly settled by them, after due notice to the sellers, 
for £14. Other similar claims were made against the buyers by other 
sub-buyers. The buyers ciaimed from the sellers the said sum of £14. 
The matter was referred to an arbitrator, who made his award in 
the form of a special case for the opinion of the court. 

Bray J. gave judgment for the buyers, and the sellers appealed 
to the Court of Appeal. 


FiLetcHrr Movurtron L.J. In this case the Court is asked to inter- 
pret a certain written contract and to state the legal consequences 
of its interpretation. But although the decision relates only to this 
particular contract, the argument has been conducted on lines turning 
upon general rules of law with regard to written contracts and to the 
meaning and effect of the provisions of the Sale of Goods Act, and 
I find it necessary therefore to deal with the points raised in con- 
nection therewith before I apply the law to the construction of the 
contract in question. 

A party to a contract who has performed, or is ready and willing 
to perform, his obligations under that contract, is entitled to the 
performance by the other contracting party of all the obligations 
which rest upon him. But from a very early period of our law it has 
been recognized that such obligations are not all’ of equal importance. 
There are some which go so directly to the substance of the contract, 
or, in other words, are so essential to its very nature that their non- 
performance may fairly be considered by the other party as a sub- 
stantial failure to perform the contract at all. On the other hand 
there are other obligations which, though they must be performed, 
are not so vital that a failure to perform them goes to the substance 
of the contract. Both classes are equally obligations under the con- 
tract, and the breach of any one of them entitles the other party to 
damages. But in the case of the former class he has the alternative 
of treating the contract as being completely broken by the non-per- 
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formance and (if he takes the proper steps) he can refuse to perform 
any of the obligations resting upon himself and sue the other party 
for a total failure to perform the contract. Although the decisions 
are fairly consistent in recognizing this distinction between the two 
classes of obligations under a contract there has not been a similar 
consistency in the nomenclature applied to them. I do not, however, 
propose to discuss this matter, because later usage has consecrated 
the term “condition” to describe an obligation of the former class and 
“warranty” to describe an obligation of the latter class. I do not 
think that the choice of terms is happy, especially so far as regards 
the word “condition,” for it is a word which is used in many other 
connections and has considerable variety of meaning. But its use 
with regard to the obligations under a contract is well known and 
recognized, and no confusion need arise if proper regard be had to 
the context. 

This usage has been followed in the codification of the law of the 
contract of sale in the Sale of Goods Act. The word “condition” is 
used in the text of the Act, though no formal definition is given to 
it. But in the interpretation clause ‘‘warranty” is expressly defined 
in the following terms:—‘ ‘Warranty’ as regards England and Ire- 
land means an agreement with reference to goods which are the sub- 
ject of a contract of sale, but collateral to the main purpose of such 
contract, the breach of which gives rise to a claim for damages, but 
not to a right to reject the goods and treat the contract as repudi- 
ated.’”’ It is clear from this definition that a breach of warranty en- 
titles the other contracting party to damages only. In contrast to 
this the additional right in the case of a breach of a condition is 
fully recognized in s. 11. In all this the Act adopts the well-settled 
law that existed at the date when it was passed. 

It will be seen, therefore, that a condition and a warranty are 
alike obligations under a contract a breach of which entitles the other 
contracting party to damages. But in the case of a breach of a eon- 
dition he has the option of another and higher remedy, namely, that 
of treating the contract as repudiated. But, as I have said, he must 
act promptly if he desires to avail himself of this higher remedy, and 
in s. 11, sub-s. 1 (c), two cases are given in which he will be deemed 
as a matter of law to have elected to content himself with his right 
to damages. The two cases named are, the case where the buyer has 
accepted the goods or part thereof, and the case where the contract 
is for specific goods, the property in which has passed to the buyer. 
It is not necessary to consider the question whether this list is com- 
plete. I see no reason to suppose that the Act intends that these 
should be the only modes in which a buyer can effectively bar him- 
self from taking advantage of the choice of remedies given in the 
case of a breach of a condition, but that is a point which it is not 
necessary to discuss in the present case. When a buyer comes within 
either of the cases set forth in s. 11, sub-s. 1 (c), he is in precisely 
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the same position in all respects as if he had voluntarily elected 
to take the remedy of damages in accordance with the provisions of 
sec. 11, sub-s. 1 (a). : 

The contract which the Court has to construe in the present case 
is (so far as material) as follows: ‘“‘Sold to Messrs. Wallis, Son & 
Wells on the conditions printed on the back about 27% ars. sainfoin, 
40s. ex Walker (common English), Pratt & Haynes.” On the back 
are printed certain conditions, i.e, terms of the contract, the only 
material one being as follows: ‘“‘(2) Sellers give no warranty, express 
or implied, as to growth, description, or any other matters, and they 
shall not be held to guarantee or warrant the fitness for any parti- 
cular purpose of any grain, seed, flour, cake, or any other article 
sold by them, or its freedom from injurious quality or from latent 
defect.” It will be seen therefore, that the defendants by this con- 
tract sell to the plaintiffs a certain quantity of common English sain- 
foin on the above terms. I need hardly say that the use of the word 
“conditions” to describe the printed terms of the contract has noth- 
ing in common with the special use of the word “conditions” in rela- 
tion to contracts of sale or otherwise of which I have been speaking. 

This, then, is the contract which the Court has to construe, and 
were it not for the difference of judicial opinion which exists in this 
case I should have looked upon it as a plain case. ‘The contract is for 
the sale of a given quantity of common English sainfoin, and it is 
admitted by both parties that the purchaser was entitled under this 
contract to receive common English sainfoin. But the seller is care- 
ful to say that he gives no warranty of any kind; that is to say, using 
the definitions of warranty in the Sale of Goods Act (which must 
apply, since neither the context nor the subject-matter otherwise re- 
quires), he makes no agreement with reference to the goods. which — 
is collateral to the main purpose of the contract, ie, the sale of 
common English sainfoin. The contract therefore means that the 
purchaser has the right to have delivered to him the stipulated quan- 
tity of common English sainfoin. The contract gives to him nothing 
more, but certainly it gives nothing less. 

Now it is admitted that the vendors committed a breach of this 
contract in that they delivered seed of giant sainfoin, which is a dif- 
ferent article of inferior value. Inasmuch as by the law the obligation 
to deliver the kind of goods stipulated for in a contract of sale is an 
obligation which has the status of a condition, this breach gave to 
the purchaser the choice of two remedies, either of rejecting the goods 
and treating the contract as repudiated or suing for damages for de- 
livery of the inferior article. But the purchasers resold the goods 
in ignorance of the breach (the two kinds of seed bearing a close ra- 
semblance to one another in appearance), and by the fact that they 
have resold the goods they have prevented themselves from exercising 
the higher right. They must therefore content themselves with suing 
for damages for breach on the vendors’ part of the obligation which 
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lay upon them under the contract. This they are doing, and we are 
asked to say whether their claim is a good one. 

I confess that for my own part I can see no possible answer to it. 
So soon as it is determined that there is an obligation under the con- 
tract to deliver common English sainfoin, it follows that the other 
contracting party is at least entitled to damages if he has suffered 
from a breach of it. Indeed, he is-.entitled to elect to take a still 
higher remedy, if he has not voluntarily or by conduct precluded 
himself from doing so. The ingenious argument of the counsel for 
the defendants in this case was, in my opinion, based upon a fallacy. 
He was compelled to admit that the vendors undertook the obliga- 
tion of delivering common English sainfoin and that this was an obli- 
gation having the higher status of a condition. It was thus outside 
the language and the scope of the clause in the contract relating to 
warranties. But he. sought to say that, although this clause as to 
warranties did not affect the existence of the obligation, it took away 
the right to damages for a breach of it. His argument was that under 
s. 11, a condition becomes a warranty if any portion of the goods is 
accepted. The answer to this argument is, in my opinion, two-fold. 
In the first place s. 11, sub-s. 1, does not state that a condition be- 
comes a warranty if the goods are accepted, but only that the legal 
remedies for the breach of a condition become, in that event, limited 
to the single remedy which exists in the case of a warranty, namely, 
suing for damages. Whether an obligation is a condition or a war- 
ranty is decided (as s. 11, sub-s. 1 (b), and the definition clause 
show) by the contract itself; and not by matters subsequent to the 
contract. Such matters (whether they consist of express election or 
election statutably implied from acts) may amount to a renouncement 
of, or may take away, the superior legal advantages of a condition 
as compared with a warranty, but they do not make it a warranty, 
and if the language of s. 11 be carefully examined it will be seen 
that it nowhere states that a condition ceases to be a condition, but 
merely that the breach of the condition can only be treated as a 
breach of warranty, that is, as a ground for damages and not re- 
pudiation. By s. 11, sub-s. 1 (a), this is one of the remedies which 
is always open to the contracting party who is entitled to claim for 
a breach of a condition of the contract. 

But there is another answer to the argument. The object and 
effect of the written contract are to define the respective obligations 
of the contracting parties. When the contract has been construed, 
that is, when those obligations have been ascertained, the law de- 
termines the consequences of their being violated. It is admitted that 
the language of the contract creates the obligation to deliver common 
English sainfoin and that this has the status of a condition. It can- 
not therefore be affected or limited by a clause which only negatives 
the existence of warranties, that is, of stipulations in the contract 
which, whatever their nature, are merely collateral to the main pur- 
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pose of the contract, namely, the delivery of common English sain- 
foin. Since the language of the contract is admittedly adequate to 
create the obligation to deliver common English sainfoin, it follows 
of necessity that it brings with it the legal consequence that, if it is 
not performed, the purchaser has a right of action for damages for 
such non-performance. Counsel for the defendants would have us read 
the words as saying that although the vendors are bound to deliver 
common English sainfoin they are not liable in damages if they do 
not do so but deliver something else, a construction which to my 
mind is an impossible one. It would require express language in 
any contract to indicate any intention of negativing a right to dam- 
ages for the breach of any obligation imposed by it, and I can find 
in the present contract no trace of any such language. 

For these reasons I am of opinion that we ought to answer the 
question put to us in the special case in the affirmative and that this 
appeal should be dismissed. 


[Vaughan Williams and Farwell L.JJ. were of opinion that by 
reason of s. 11, sub-s. 1(c), of the Sale of Goods Act, 1893, the breach 
of condition that the seed should be common English sainfoin ceased 
to operate as a breach of condition and could be treated only as a 
breach of warranty, and that any claim for breach of warranty was 
barred by the provision in the contract: “The sellers give no war- 
ranty, express or implied, as to growth, description, or other mat- 
ters,” and, therefore, that the appeal should be allowed. ] 

Appeal allowed. 

The buyers appealed to the House of Lords. 


Lorp LOREBURN. My Lords, in this case two judges have been in 
favour of the appellants and two in favour of the respondents, and 
therefore it is impossible to doubt that there must be room for con- 
troversy in regard to the meaning of the important clause of this 
contract. 

It is agreed that this was a sale both parties to which intended 
that common English sainfoin was to be delivered. It is agreed that 
it was a condition of the contract that that stuff should be delivered, 
but it is said that the defendants were absolved from the liability 
arising from the fact that something different from common English 
sainfoin was delivered, by virtue of a particular clause in the con- 
tract. The clause, so far as relevant, is to this effect: ‘Sellers give 
no warranty express or implied as to growth, description or any 
other matters.” 

Now this sainfoin which was delivered turned out to be a dif- 
ferent brand of goods; and when that was found out an action was 
brought against the defendants as sellers, to which they pleaded the 
clause I have read. 

The law on this subject is to be found in the statute, and I do 
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not wish to obscure the statute by offering any additional commen- 
taries of my own; but I wish to apply it, as I understand the law, 
to this case. 

If a man agrees to sell something of a particular description he 
cannot require the buyer to take something of a different description, 
and a sale of goods by description implies a condition that the goods 
shall correspond to it. But if a thing of a different description is 
accepted in the belief that it is according to contract, then the buyer 
cannot return it after having accepted it; but he may treat the breach 
of the condition as if it was a breach of warranty, that is to say, 
he may have the remedies applicable to a breach of warranty. That 
does not mean that it was really a breach of warranty or that what 
was a condition in reality had come to be degraded or converted into 
a warranty. It does not become degraded into a warranty ab initio, 
but the injured party may treat it as if it had become so, and he 
becomes entitled to the remedies which attach to a breach of war. 
ranty. 

{ forbear from further observations, because the whole of the law 
has been, if I may say so with respect, admirably expressed in the 
judgment of Fletcher Moulton L.J. There is no doubt that when 
you are dealing in a commodity the inspection of which does not en- 
able you to distinguish its exact nature, there are risks both on the 
buyer and on the seller if they think fit to sell by description. But 
if it is desired by a seller to throw the risk of any honest mistake 
on to the buyer, then he must use apt language, and I should have 
thought the clearer he tries to make the language the better. I do 
not think he has done so in the clause to which I have referred; 
and therefore I agree with Fletcher Moulton L.J. and with Bray J. 
that judgment ought to be entered for the plaintiffs. 


[Lord Ashbourne concurred with Lord Loreburn, and agreed with 
and adopted the judgment of Fletcher Moulton L.J. Lord Alverstone 
C.J. and Lord Shaw of Dunfermline also gave reasons for allowing the 
appeal and referred with approval to the judgment of Fletcher Moul- 
ton L.J.] 

Order of the Court of Appeal reversed and judgment of 
Bray J. restored. 


[As to acceptance, and the effect of acceptance with regard to 
the buyer’s remedies for breach of condition or warranty, see chapter 
V, §8(b), infra.] 


[As to contracts containing terms which purport to exclude im- 
plied or oral conditions or warranties, see also Ward v. Hobbs, 1878, 
4 App. Cas. 18, 3 R.C. 125; Sawyer-Massey Co. v. Ritchie, 1910, 43 
Can. S.C.R. 614; Alabastine Co. v. Canada Producer Co., 1914, 30 
O.L.R. 394, 17 D.L.R. 818; Schofield v. Emerson, 1918, 57 Can. S.C.R. 
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208, 43 D.L.R.- 509, [1918] 3 W.W.R. 434, S.C., [1920] A.C: 415, 51-- 
D.L.R. 87; Hart-Parr Co. v. Wells, 1918, 57 Can. S.C.R. 344, 43 D.L.R. 
686, [1918] 3 W.W.R. 776; Case v. Mitten, 1919, 59 Can. S.C.R. 118, 49 
D.L.R. 30, [1919] 3 W.W.R. 601; Minneapolis v. Scanlin, 1921, 31 
Man. R. 70, 58 D.L.R. 188, [1921] 1 W.W.R. 324; Canadian Fair- 
banks Morse Co. v. Teightmeyer, 1921, 16 Alta. L.R. 479, 60 D.L.R. 
272, [1921] 2 W.W.R. 683; Beck v. Szymanowski, [1924] A.C. 43, 
affirming Szymonowski v. Beck, [1923] 1 K.B. 457; Simmers v. Powell, 
1924, 55 O.L.R. 559, [1924] 3 D.L.R. 972; Advance-Rumley Thresher 
Cosme lester; e927, 61s OlaR. 459 [1927-4 Dike 5s Williston 
on Sales, 2nd ed. 1924, vol. 1, pp. 471 ff.] : 


[As to waiver of condition, see also Hartley v. Hymans, 1920, in 
chapter V, §4, infra.] 


[As to conditions and warranties, see also Margetson v. Wright, 
1832, 8 Bing. 454; Power v. Barham, 1836, 4 A. & E. 473; Dickson v. 
Zizinia, 1851, 10 C.B. 602, 23 R.C. 494; Bannerman vy. White, 1861, 10 
C.B.N.S. 844; Behn v. Burness, 1863, 3 B. & S. 751, 6 R.C. 492; Bowes 
v. Shand, 1877, 2 App. Cas. 455, followed in California Prune Grow- 
ers v. Baird, 1926, in chapter V, §4, infra; New Hamburg v. Webb, 
1911, 23 O.L.R. 44; Cameron v. McIntyre, 1915, 35 O.L.R. 206, 26 
D.L.R. 638; Laleune v. Fairweather, 1915, 25 Man. R. 783, 25 D.L.R. 
23, 9 W.W.R. 567; Harrison v. Knowles, [1917] 2 K.B. 606, affirmed, 
[1918] 1 K.B. 608; Fleming v. Wilkie, 1919, 12 Sask. L.R. 393, 49 
Dig 27, [£1919]. 3° W.W-R.-369;. Fisher v. Armour, [1920] -3-K.B: 
614; Aron v. Comptoir Wegimont, [1921] 3 K.B. 485; Weil v. Collis 
Leather Co., [1927] S.C.R. 326, [1927] 2 D.L.R. 141; Benjamin on 
Sale, 6th ed. 1920, pp. 635 ff.; Chalmers on Sale of Goods, 10th ed. 
1924. “pp.46-1,-oOetL, 191. fto] 


[As pointed out in the notes in the present chapter, §1, supra, 
the terms “condition” and “warranty” are used in the United States 
with a different meaning from that which they bear under the Sale 
of Goods Act. In the United States the relevant provisions of the 
Uniform Sales Act are as follows: 


“11—(1) Where the obligation of either party to a contract to 
sell or a sale is subject to any condition which is not performed, such 
party may refuse to proceed with the contract or sale or he may 
waive performance of the condition. If the other party has promised 
that the condition should happen or be performed, such first men- 
tioned party may also treat the non-performance of the condition as 
a breach of warranty. 

(2) Where the property in the goods has not passed, the buyer may 
treat the fulfillment by the seller of his obligation to furnish goods 
as described and as warranted expressly or by implication in the con- 
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tract to sell as a condition of the obligation of the buyer to ver 
form his promise to accept and pay for the goods. 

“12. Any affirmation of fact or any promise by the seller relating 
to the goods is an express warranty if the natural tendency of such 
affirmation or promise is to induce the buyer to purchase the goods, 
and if the buyer purchases the goods relying thereon. No affirma- 
tion of the value of the goods, nor any statement purporting to be a 
statement of the seller’s opinion only shall be construed as a warranty. 

“69.—(1) Where there is a breach of warranty by the seller, the 
buyer may, at his election 

(a) Accept or keep the goods and set up against the seller the 
breach of warranty by way of recoupment in diminution or extinction 
of the price; 

(bv) Accept or keep the goods and maintain an action against the 
seller for damages for the breach of warranty; 

(c) Refuse to accept the goods, if the property therein has not 
passed, and maintain an action against the seller for damages for 
the breach of warranty; 


(d@) Rescind the contract to sell or the sale and refuse to recsive 
the goods, or if the goods have already been received, return them or 
offer to return them to the seller and recover the price or any part 
thereof which has been paid; 

(2) When the buyer has claimed and been granted a remedy in 
any one of these ways, no other remedy can thereafter be granted. 

(3) Where the goods have been delivered to the buyer, he cannot 
rescind the sale if he knew of the breach of warranty when he ac- 
cepted the goods, or if he fails to notify the seller within a reasonable 
time of the election to rescind, or if he fails to return or to offer to 
return the goods to the seller in substantially as good condition as 
they were at the time the property was transferred to the buyer. But 
if deterioration or injury of the goods is due to the breach of war- 
ranty such deterioration or injury shall not prevent the buyer from 
returning or offering to return the goods to the seller and rescinding 
the sale. 

(4) Where the buyer is entitled to rescind the sale and elects 
to do so, the buyer shall cease to be liable for the price upon return- 
ing or offering to return the goods. If the price or any part thereof 
has already been paid, the seller shall be liable to repay so much 
thereof as has been paid, concurrently with the return of the goods, 
or immediately after an offer to return the goods in exchange for 
repayment of the price. 

(5) Where the buyer is entitled to rescind the sale and elects to 
do so, if the seller refuses to accept an offer of the buyer to return 
the goods, the buyer shall thereafter be deemed to hold the goods as 
bailee for the seller, but subject to a lien to secure the repayment of 
any portion of the price which has been paid, and with the remedies 


~ 
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for the enforcement of such lien allowed to an unpaid seller by section 
Doe 


(6) The measure of damages for breach of warranty is the loss 
directly and naturally resulting, in the ordinary course of events, from 
the breach of warranty. 


(7) In the case of breach of warranty of quality, such loss, in 
the absence of special circumstances showing proximate damage of 
a greater amount, is the difference between the value of the goods 
at the time of delivery to the buyer and the value they would have 
had if they had answered to the warranty.”] 


§4. Implied condition or warranty as to title, quiet possession or free- 
dom from encumbrance. 


PEUCHEN ET AL. v. IMPERIAL BANK ET AL. 


1890, 20 O.R. 325. In the High Court of Justice for Ontario. 


Action against the, Imperial Bank and the Ontario Supply Com- 
pany to recover the sum of $709.67, being the amount paid by the 
plaintiffs to the bank on a contract to sell to the plaintiffs 25 barrels 
of turpentine stored in a bonded warehouse in Quebec. 

The turpentine was shipped from the United States by the Phoe- 
nix Oil Company, consigned to themselves at Quebec; and the bill 
of lading, endorsed by the Phoenix Oil Company to Anderson & Har- 
per, and by Anderson & “Harper to the bank, was sent to or came 
into the possession of the bank as security for the payment of a draft 
made by the Phoenix Oil Company upon Anderson & Harper annexed 
to the bill of lading. The bank paid the draft, but Anderson & Har- 
per failed to pay the amount to the bank. 

The plaintiffs having agreed to buy the turpentine, paid $709.67 
to the bank, and the bank endorsed the bill of lading to the plain- 
tiffs. The customs authorities having seized and confiscated the 
turpentine for a breach of the revenue laws (whether before or after 
the sale to the plaintiffs does not appear), the plaintiffs never re- 
ceived it. 

At the trial before Street J., the jury found that the bank, not 
the Ontario Supply Company, sold the turpentine, that the bank pro- 
fessed to sell with a good title, that it had not a good title, and 
that the plaintiffs could not by any diligence have obtained the tur- 
pentine. Judgment was entered for the plaintiffs against the bank 
and dismissing the action against the Ontario Supply Company. 

The bank appealed to a divisional court. 
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Boxyp C. The evidence for the plaintiffs shews that they bought 
twenty-five barrels of turpentine through the Ontario Supply Company 
from the Imperial Bank at fifty-three cents a gallon. The stuff was 
in bond at Quebec, but the plaintiffs were to have it delivered, duty 
paid and freight paid to Toronto. This full price was paid by cheque, 
and the plaintiffs received the bill of lading held by the bank for 
the goods, which the bank indorsed.directly to the plaintiffs. Owing 
to a seizure and forfeiture by government, (apparently because of some 
impurity in the quality, in contravention of the customs regulations), 
the plaintiffs never obtained the turpentine, and now sue the bank 
in order to recover what was paid. 

I take it that we cannot disturb the findings of the jury as to the 
transaction being as affirmed on behalf of the plaintiffs. The evidences 
given is sufficient, if credible, to warrant this result. It remains, 
therefore, to consider whether the dealing with the bank was merely 
a transfer of its interest in the goods or a sale of the goods on which 
warranty would arise. The dealing, as described for the plaintiffs, was 
a sale of the particular article at so much per gallon; and unless the 
fact that the bank were selling as pledgees to the knowledge of the 
plaintiffs makes a difference, the usual rule in sale of chattels should 
apply. The bank’s contention at the trial was that the owners of the 
stuff, Anderson & Harper, were the real vendors, and that the bank 
simply transferred the bill of lading, and so were not Hable. The 
bank sold for a trifle less than the amount advanced on the security 
of the turpentine; and although no evidence is given of any notice 
of sale, the evidence of Mr. Rice, shewing communication with the 
original owners as to the price, would operate as a sufficient consent 
on their part to satisfy the statute (Bank Act, R.S.C. 1886, ch. 120, 
sec. 58). The bank used this evidence with the jury to shew that the 
sale was by the original owners, but while the jury negatives that, 
it still avails for the other purpose. The result then is that a com- 
plete sale of the goods is effected by the bank, which extinguishes 
the owner’s right of redemption. This manner of dealing operates 
conclusively to shew that there was not merely a transfer of the bill 
of lading as a redeemable instrument, but as one which had become 
absolute by the exercise of the power of sale upon default. 

The jury have believed that what was bought was so much tur- 
pentine, and not the right of the bank under the bill of lading, and 
this finding implies some warranty of title. Failing to get what was 
bought, there has been complete failure of consideration, so far as 
the plaintiffs are concerned. This was the way in which the case 
was presented by the evidence—viz: that a sale of the goods had 
taken place; the intention was to sell the goods by the bank on the 
one hand; and on the other the intention was to buy the goods. The 
bank contended that the original owner sold, but the jury have found 
virtually that the sale was by the bank with the concurrence of that 
owner. 
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The case is not identical with Morley v. Attenborough, 3 Ex. 500, 
though very close to it. I think that here the intention of both par- 
ties as found by the jury serves to distinguish this case—brings it 
within the range of the opinion of Willes J. in Bagueley v. Hawley, 
L.R. 2 C.P. 625, (in which he was no doubt the dissentient Judge) 
and gives a basis of decision which commends itself as most reason- 
able—that the man who pays for a certain thing and does not get it 
should succeed as upon a failure of consideration in recovering the 
price from his vendor. 

This case is also peculiar because of the action of the Crown, as 
I understand, before the sale. The manner of selling would indicate 
an implied undertaking that the bank had the right to sell the goods 
under the bill of lading and statute, which was, however, inoperative 
because of supervenient forfeiture to the Crown. In this regard, the 
case may fall within another line of decision, whereby upon the sale 
of specific goods it is contemplated that they are in such a state as 
to be capable of being transferred to the purchaser. Upon this the 
case of Courturier v. Hastie, 8 Ex. 40; 9 Ex. 102; 5 H.L.C. 678, in its 
various stages, is pertinent. 

With Morley v. Attenborough unreversed, I feel somewhat uncer- 
tain as to this head of law. The general doctrine has been completely 
changed, according to the exposition of individual judges within less 
than a generation, so that in 1867 we have Bovill C.J. saying, “I con- 
sider the general rule to be that upon the sale of goods there is no 
warranty of title implied by law:” L.R. 2 C.P. at p. 628; and in 1884 
Stephen J. is of opinion the law usually presumes a warranty of 
title on sale of chattels, and particularly in the case of executory 
sales of personal property: Raphael v. Burt, Cab. & El. at p. 331. In 
the absence of decision on the part of the Court of highest resort, 
_ there will be fluctuations of opinion as to particular cases, but, so 
far as I can see, the inclination is to undermine the foundation on 
which Morley vy. Attenborough rests as an authority, and to multiply 
exceptions even as against that case. 

Not without hesitation therefore, do I conclude that the judg- 
ment should be affirmed. 

Since writing the above I have consulted the book of Judge Chal- 
mers ‘The Sale of Goods,” which has come to this country pending our 
deliberation in this case. He refers to Bagueley v. Hawley, at p. 45, 
and notes it as of doubtful authority. At p. 17 he states the general 
rule (after Benjamin) thus: “By a contract of sale the seller impliedly 
warrants his right to sell the goods, unless the circumstances of the 
sale or agreement to sell are such as to shew that the seller is trans- 
ferring only such property as he may have in the goods.” 

At p. 18 he says, “There is probably an implied warranty on the 
part of the seller that the goods are free from any charge or lien 
thereon at time of sale, but there appears to be no English decision 
in point.” He then cites from Pothier and the Scotch law on this 
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head. And on the same page he writes, “The cases in which an im- 
plied warranty of title has been negatived appear all to have arisen 
out of sales by sheriffs or forced sales by public auction where the 
circumstances were such as to indicate that the seller was only selling 
such right as he might have in the goods.” ss 

My conclusion is rather strengthened than otherwise by this last 
treatise on the law of sale. é. 

[Robertson J. also gave reasons for affirming the judgment.] 

Appeal dismissed. 


NIBLETT v. CONFECTIONERS’ MATERIALS CO. 


[eG 2A OMG Deno Orisa ote mo 0 Li. KB: 984. In the Court of Appeal. 


Scrurtron L.J. Several difficult questions have been raised on this 
appeal, and if it were necessary to decide them all I should desire 
further time to consider them. Upon some of the points raised I am 
not sure that I should agree with my learned brothers; but I agree 
in the result for the following reasons. This was an English contract 
in writing whereby the appellants bought 3000 cases of sweetened 
full cream condensed 1919 season’s milk of a quality equal to federal 
standard. The milk came from the United States. The price was 
42s. a case c.if. London net cash against documents. The documents 
which were tendered under this contract had reference to certain 
cases which had on them labels with the words “Nissly Brand.” The 
Nestlé and Anglo-Swiss Condensed Milk Co. considered that the word 
“Nissly” was an infringement of their registered trade mark, and that 
they could stop the sale of these goods. They attacked the sellers, and 
the sellers not wishing to try conclusions with so redoubtable an 
opponent admitted that the cases were an infringement of the Nestlé 
Company’s trade mark and undertook not to sell condensed milk 
under the title of “Nissly.” Neither were the buyers prepared to 
fight the Nestlé Company; and after an unsuccessful attempt to ex- 
port these cases they were driven to remove the labels and sell the 
goods as condensed milk unlabelled. They then sued the sellers, and 
Bailhache J., though he felt bound to enter judgment for the sellers, 
has assessed the buyers’ damages at £400. 

In this Court the buyers attempted to make out a case under s. 17 
of the Merchandise Marks Act, 1887; indeed the sellers seemed to 
think this the most formidable line of attack against them; but that 
case was not made in the Court below; to enable us to decide it we 
should want to know more about the word or name “Nissly,” who 
put the labels on the tins, and what marks if any they had on them 
originally. A point which requires evidence for its decision should 
not be taken for the first time in the Court of Appeal. Therefore 
I shut out the claim under the Merchandise Marks Act, 1887. 
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The second point arose on s. 12, sub-s. 1, of the Sale of Goods Act, 
which provides that there is an implied condition on the part of the 
seller that in the case of an agreement to sell he will have a right 
to sell the goods at the time when the property is to pass. The prop- 
erty was to pass when the documents were tendered for the cases 
containing the goods. The respondents impliedly warranted that they 
had then a right to sell them. In fact they could have been restrained 
by injunction from selling them, because they were infringing the 
rights of third persons. If a vendor can be stopped by process of 
law from selling he has not the right to sell. Therefore the purchasers 
so far have made out a cause of action for breach of s. 12, sub-s. 1. 
This is to apply unless the circumstances of the contract are such 
as to show a different intention. Here we are in a difficulty, because 
the matter with which we have to deal is uncertain. The sellers say 
that the contract was oral and that the goods might be of one or more 
of three named brands. It seems to me that in a contract to sell 
goods of specified brands there might be circumstances showing an 
intention that the seller should not warrant his right to sell. If, for 
example, this contract had been to sell 1000 cases of the ‘“Nissly” 
brand, would the sellers then have warranted that they had a right 
to sell? I desire to reserve my opinion on that question. But assuin- 
ing that the sellers establish that they had an option to deliver goods 
of the “Tuscan,” “Freedom,” or “Nissly” brands, they could have ful- 
filled their contract lawfully in two ways; if they had chosen the 
third way they could have been stopped. I cannot infer from these 
circumstances an intention that they should not warrant their title 
to sell. 

Upon the question whether there was an implied condition that 
the buyers should have and enjoy quiet possession of the goods I 
desire to give no decision. In Jones v. Consolidated Anthracite Col- 
lieries, [1916] 1 K.B. 128, 136, 137, I was able to avoid defining the 
limits of a covenant for quiet enjoyment; fortunately, because, as I 
said, the conflicting authorities made the covenant difficult to econ- 
strue. I say no more now. 

I have not been able to trace the origin or history of the con- 
dition that goods shall be of merchantable quality. If I had to express 
my present opinion it is that the condition does not touch the title 
to the goods or the right to sell them. I base my decision upon the 
implied condition in s. 12, sub-s. 1, that the respondents had a right 
to sell the goods; that there were no circumstances in the contract 
to show a different intention, and that they failed to perform that 
condition. 

It remains to consider Monforts v. Marsden, 12 R.P.C. 266. Lord 
Russell C.J. was among the great lawyers who have sat upon the 
English Bench, and I look upon any decision of his with great re- 
spect. He observed that s. 12, sub-s. 1, though it provides for an im- 
plied condition that the vendor has a right to sell, makes no mention 
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of any condition or warranty that the purchaser shall be able legally 
to use the thing sold. He further drew attention to the unceriain 
validity of letters patent, upon which each Appellate Court may differ 
from the Court below. These considerations enabled him to arrive 
at the decision that the vendor of a patented machine for preparing 
cloth did not warrant that the patent was valid or that the purchaser 
should be legally entitled ‘8 work .the machine. The learned Chief 
Justice assumed that the vendor had the right to sell the machine. 
He did not consider whether he might have been stopped from sell- 
ing it. If he had considered that point he must have seen the diffi- 
culty in the way of holding that a vendor has a right to sell goods 
which he may be restrained from selling. There is much to be said 
for the view of Bailhache J. that the circumstances of the contract 
in Monforts v. Marsden were such as to negative the implied condi- 
tion that the vendor had a right to sell the machine; but in so far as 
it decides that the vendor had fulfilled the condition, I think the 
decision is erroneous and ought to be overruled. 


[Bankes and Atkin L.JJ. also gave reasons for allowing the ap- 
peal. Both agreed with Scrutton L.J. in holding that the defendants 
had broken the implied condition in s. 12, sub-s. 1, of the Sale of 
Goods Act, 1893, that they had a right to sell the goods. They were 
both of the opinion that there was also a breach of the implied con- 
dition in s. 14, sub-s. 2, that the goods should be of merchantable 
quality. Atkin L.J. was of the opinion that the defendants had also 
broken the implied warranty in s. 12, sub-s. 2, that the buyers should 
have and enjoy quiet possession of the goods.1 

Appeal allowed. 


[On the question whether the impossibility of legally selling the 
goods in the market constitutes a breach of the implied condition 
that the goods shall be of merchantable quality, see Sumner v. Webb, 
_ 1922, in the present chapter, §6(b), infra.] 


ROWLAND v. DIVALL. 


[1923] 2 K.B. 500; S.C., 92 L.J.K.B. 1041. In the Court of Appeal. 


Appeal by the plaintiff from the judgment of Bray J., holding that 
the plaintiff was not entitled to recover the price which he had paid 
for a motor car as money paid the consideration for which had failed, 
but that the plaintiff must be limited to his remedy in damages. 


Scrutton L.J. The discussion which this case has received in 
the course of the argument has made it reasonably clear to me that 
the learned judge below came to a wrong conclusion. The plaintiff 
purchased a car from the defendant for £334. He drove it from 
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Brighton, where he bought it, to the place where he had a garage, 
painted it and kept it there for about two months. He then sold it 
to a third person who had it in his possession for another two months. 
Then came the police, who claimed it as the stolen car for which 
they had been looking. It appears that it had been stolen before 
the defendant became possessed of it, and consequently he had no 
title that he could convey to the plaintiff. Im these circumstances 
the plaintiff sued the defendant for the price he paid for the car as 
on a total failure of consideration. Now before the passing of the 
Sale of Goods Act there was a good deal of confusion in the authori- 
ties as to the exact nature of the vendor’s contract with respect to 
his title to sell. It was originally said that a vendor did not warrant 
his title. But gradually a number of exceptions crept in, till at last 
the exceptions became the rule, the rule being that the vendor war- 
ranted that he had title to what he purported to sell, except in cer- 
tain special cases, such as that of a sale by a sheriff, who does aot 
so warrant. Then came the Sale of Goods Act, which re-enacted that 
rule, but did so with this alteration: it re-enacted it as a condition, 
not as a warranty. Sect. 12 says in express terms that there shall be 
“An implied condition on the part of the seller that ....he has a 
right to sell the goods.” It being now a condition, wherever that con- 
dition is broken the contract can be rescinded, and with the rescis- 
sion the buyer can demand a return of the purchase money, unless 
he has, with knowledge of the facts, held on to the bargain so as to 
waive the condition. But Mr. Doughty argues that there can never 
be a rescission where a restitutio in integrum is impossible, and 
that here the plaintiff cannot rescind because he cannot return the 
car. To that the buyer’s answer is that the reason of his inability 
to return it—namely, the fact that the defendant had no title to it— 
is the very thing of which he is complaining, and that it does not 
‘lie in the defendant’s mouth to set up as a defence to the action his 
own breach of the implied condition that he had a right to sell. In 
my opinion that answer is well founded, and it would, I think, be 
absurd to apply the rule as to restitutio in integrum to such a state 
of facts. No doubt the general rule is that a buyer cannot rescind 
a contract of sale and get back the purchase money unless he can re- 
store the subject-matter. There are a large number of cases on the 
subject, some of which are not very easy to reconcile with others. 
Some of them make it highly probable that a certain degree of de- 
terioration of the goods is not sufficient to take away the right to 
recover the purchase money. However, I do not think it necessary 
to refer to them. It certainly seems to me that, in a case of rescis- 
sion for the breach of the condition that the seller had a right to 
sell the goods, it cannot be that the buyer is deprived of his right 
to get back the purchase money because he cannot restore the goods 
which, from the nature of the transaction, are not the goods of the 
seller at all, and which the seller therefore has no right to under 
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any circumstances. For these reasons I think that the plaintiff is 
entitled to recover the whole of the purchase money as for a total 
failure of consideration, and that the appeal must be allowed. 


ATKIN L.J. I agree. It seems to me that in this case there has 
been a total failure of consideration, that is to say that the buyer 
has not got any part of that for which he paid the purchase money. 
He paid the money in order that he might get the property, and he 
has not got it. It is true that the seller delivered to him the de 
facto possession, but the seller had not got the right to possession 
and consequently could not give it to the buyer. Therefore the buyer, 
during the time that he had the car in his actual possession had no 
right to it, and was at all times liable to the true owner for its con- 
version. Now there is no doubt that what the buyer had a right to 
get was the property in the car, for the Sale of Goods Act expressly 
provides that in every contract of sale there is an implied condition 
that the seller has a right to sell; and the only difficulty that I have 
felt in this case arises out of the wording of s. 11, sub-s. 1 (c), 
which says that: “Where a contract of sale is not severable, and the 
buyer has accepted the goods .... the breach of any condition to 
be fulfilled by the seller can only be treated as a breach of warranty, 
and not as a ground for rejecting the goods and treating the contract 
as repudiated, unless there be a term of the contract, express or 
implied, to that effect.” It is said that this case falls within that 
provision, for the contract of sale was not severable and the buyer 
had accepted the car. But I think that the answer is that there can 
be no sale at all of goods which the seller has no right to sell. The 
whole object of a sale is to transfer property from one person to an- 
other. And I think that in every contract of sale of goods there is 
an implied term to the effect that a breach of the condition that the 
seller has a right to sell the goods may be treated as a ground for 
rejecting the goods and repudiating the contract notwithstanding the 
acceptance, within the meaning of the concluding words of sub-s. (c); 
or in other words that the subsection has no application to a breach 
of that particular condition. It seems to me that in this case there 
must be a right to reject, and also a right to sue for the price paid 
as money had and received on failure of the consideration, and further 
that there is no obligation on the part of the buyer to return the ear, 
for ex hypothesi the seller had no right to receive it. Under those 
circumstances can it make any difference that the buyer has used the 
car before he found out that there was a breach of the condition? To 
my mind it makes no difference at all. The buyer accepted the car 
on the representation of the seller that he had a right to sell it, and 
inasmuch as the seller had no such right he is not entitled to say that 
the buyer has enjoyed a benefit under the contract. In fact the buyer 
has not received any part of that which he contracted to receive— 
namely, the property and right to possession—and, that being so, 
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there has been a total failure of consideration. The plaintiff is en- 
titled to recover the £334 which he paid. 


[Bankes L.J. also gave reasons for allowing the appeal.] 
Appeal allowed. 


[As to an implied condition or warranty of title, see also Hichholz 
v. Bannister, 1864, 17 C.B.N.S. 708, 23 R.C. 198; Confederation Life 
Association v. Labatt, 1900, 27 O.A.R. 321; McArthur Co. v. Alberta 
and Great Waterways Ry. Co., 1924, 20 Alta. L.R. 174, [1924] 2 
D.L.R. 118, [1924] 2 W.W.R. 1; Benjamin on Sale, 6th ed. 1920, 
pp. 685-694, 772-774.] 


[In the United States the relevant provisions of the Uniform Sales 
Act are as follows: 

“13. In a contract to sell or a sale, unless a contrary intention 
appears, there is : 

(1) An implied warranty on the part of the seller that in the 
case of a sale he has a right to sell the goods, and that in the case 
of a contract to sell he will have a right to sell the goods at the time 
when the property is to pass. 

(2) An implied warranty that the buyer shall have and enjoy 
quiet possession of the goods as against any lawful claims existing 
at the time of the sale. 

(8) An implied warranty that the goods shall be free at the time 
of the sale from any charge or incumbrance in favor of any third 
person, not declared or known to the buyer before or at the time 
when the contract or sale is made. 

(4) This section shall not, however, be held to render liable a 
. sheriff, auctioneer, mortgagee, or other person professing to sell by 
virtue of authority in fact or law goods in which a third person has 
a legal or equitable interest.” See Williston on Sales, 2nd ed. 1924, 
vol. 1, pp. 420-429; vol. 2, pp. 1548-1552.] 


§5. Implied condition that goods shall correspond with description 
or sample. 


TYE v. FYNMORE. 
1813, 3 Camp. 462, 14 R.R. 809, 23 R.C. 440. At Nisi Prius. 
This was an action for not accepting or paying for a quantity of 


sassafras, described in the sale note as “2 tons of fair merchantable 
sassafras wood, in logs, at 6 guineas per cwt.” 
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The defence was, that the sassafras was nct of the sort the pur- 
chaser had a right to expect from the description in the sale note; 
that by “sassafras wood” the roots of the tree are understood in the 
trade; but that the wood sold by the plaintiff was part of the timber, 
which cannot be applied to the same purposes, and is not above one- 
sixth part of the value of the roots. 

In answer to this it was proved, that the defendant is a druggist, 
and well skilled in articles of this sort; that the day before the con- 
tract was entered into, a specimen of the wood sold was exhibited 
to him; that he kept it the following night, and that he had a full 
opportunity to examine it. 


Lorp ELLENBoRoUGH C.J. This is not a sale by sample. It is not 
enough for the plaintiff to prove that the wood corresponds in quality 
with the specimen exhibited to the defendant before the sale. The 
question is, whether it was in the understanding of the trade “fair 
merchantable sassafras wood;” which it is clearly proved not to 
have been. It is immaterial that the defendant is a druggist, and 
skilled in the nature of medicinal woods. He was not bound to exer- 
cise his skill, having an express undertaking from the vendor as to 
the quality of the commodity. 

Plaintiff nonswited. 


RE FAULKNERS LIMITED, ARTHUR & CO.’S CLAIM. 


1917, 40 O.L.R. 75, 38 D.L.R. 84. In the Supreme Court of Ontario. 


In October, 1914, Faulkners Limited, retail merchants in Ottawa, 
Ontario, gave to the travelling salesman of a wholesale company, Ar- 
thur & Co. (Export) Limited, doing business in Scotland, an order 
for goods of various kinds, indicated by ‘“‘samples” selected from these 
displayed by the salesman. The order was sent on to the Scottish 
company, who packed the goods and shipped them from Glasgow, on 
the 20th January, 1915, and sent the shipping bills and other papers 
to the buyers by post. The sale was on credit. The goods arrived 
in Ottawa on the 19th February, 1915. The buyers had them taken 
from the carriers and placed in a bonded warehouse, where they re- 
mained until the customs duty was paid; they were taken out in 
various parcels, and placed in stock by the buyers, on dates ranging 
from the 4th to the 25th March, 1915. The freight was’ paid by the 
buyers to the carriers. On the 3rd March, 1915, a proposal was made 
by a person acting on behalf of certain creditors of the buyers to 
the creditors generally that the time for payment of the buyer’s debts 
should be extended. The creditors refused the proposal. A winding- 
up order was made on the 20th March, 1915. In July, 1915, an affi- 
davit was made by the sellers’ registered attorney in Canada, prov- 
ing the sellers’ claim agaist the insolvent estate, and in that affi- 
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davit it was said that the insolvent company were justly and truly 
indebted to the sellers in a sum named “for goods supplied to the 
said debtors at Ottawa,” giving particulars, and that the sellers held 
no security. 

An official referee having found that the sellers were ordinary 
creditors of the estate, and Clute J. having affirmed that finding, the 
sellers appealed to the Appellate Division. 

Both on the appeal to Clute J. and on the appeal to the Appellate 
Division the appellants contended (1) that the contract was obtained 
by the fraud of the buyers, and that therefore no property in, or title 
to, the goods ever passed to them; (2) that, in any case, no prop- 
erty in the goods ever passed under the transaction in question to 
the buyers, but that they wrongfully converted the goods to their own 
use, and that the liquidator of their estate could stand in no better 
position and was therefore guilty of a wrongful conversion in selling 
the goods, as he did, as part of the insolvents’ estate. 


MEREDITH C.J.C.P. (having found that there was no evidence of 
fraud, and no rescission or right to rescission on the buyers’ part, 
proceeded to discuss the second ground of the appeal.) .... But the 
case is not as the appellants state it on this branch of the appeal; 
it is in all material respects very different. 

Not only had the property in the goods passed to the buyers be- 
fore the 2nd March, 1915, but, as I find, the possession had also 
passed to them. 

When property passes, in the case of a sale of goods, is when 
the parties to the contract intended it to pass; their agreement in 
that respect is that which binds, and so the question is one of fact. 

It is said for the appellants that the sale was a sale of goods 
by sample, and that, that being so, the intention of the parties must 
have been that the property should not pass until the buyers had 
inspected the goods in question and found them to be equal to the 
sample, and that that had not been done when the Martin letter [i.e., 
a letter making a proposal on behalf of the creditors] was written. 
But that contention seems to me to be based upon a confusion of a 
sale by sample with a sale from samples. The sale in question was 
one from samples, samples sent out by the sellers so that they might 
put buyers, carrying on business out of Glasgow, as nearly as possible 
in as good a position to buy at their own place of business as if they 
were buying in the sellers’ warehouse in Glasgow; and it could hardly 
occur to any one, if buying in the warehouse, in almost the same 
manner, that he was buying by sample. Samples would there be shewn 
in the warehouse in the same manner, but in greater quantity, and 
purchases would be made accordingly, not of the goods exhibited 
but of goods of that kind, just as the sale in question was made. 
The goods are in each case described and numbered, and the pur- 
chase is made by description and number. In this case, a good many 
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more than an hundred different kinds of goods were purchased: to 
say that in such a case the sale was by sample, that the contract 
was that each should be in accordance with the sample, and that 
there was to be an inspection for the purpose of comparing them 
with the samples exhibited, is to say that which, by reason of its 
impracticability only, no business man would seriously assert. In a 
case of a sale by sample the buyer usually retains the sample to 
be the guide in the inspection or other test: in cases such as this the 
samples go with the salesman; they are part of the stock-in-trade of 
his employers. Sales by sample were familiar transactions years ago, 
but are very infrequent here now: they were applicable to sales of 
bulky goods such as wheat, flour, and other like commodities, but in 
these days sales according to grade have almost entirely superseded 
sales by sample. So that it may be that some might confuse sales 
according to sample with sales from samples, notwithstanding their 
very wide difference. Sales by sample have very much gone out of 
vogue, whilst sales from samples have very much come in. 

And if a sale by sample, why an inspection in Ottawa and not 
at the Glasgow warehouse? The home of the samples was there: the 
prices to be paid were the prices of the goods in the warehouse: the 
freight was to be paid and was paid by the buyers: the goods were 
to be shipped and were shipped for the buyers and in their name: 
they were to pay, and were charged with, the cost of boxing and 
shipping: the goods were to be insured and were insured for and 
in the name of the buyers: and the bills of lading, giving absolute 
control over the goods, were to be sent, and were sent, to the pur- 
chasers: so that in all details the sale was the same as if it had 
been made at the sellers’ warehouse in Glasgow, except that it was 
effected by a travelling salesman, with samples from the warehouse, 
at Ottawa, instead of in the warehouse at Glasgow. 

In these circumstances, I can have no manner of doubt that 
the property in the goods passed to the buyers when the goods, hay- 
ing been selected and packed in accordance with the intention of the 
parties, were delivered to the carriers for and in the name of the 
buyers: and that the possession of the goods then alsa passed to the 
buyers, that fact being put beyond all question by the sending to them 
of the bills of lading made out in their favour. And all this took 
place on or before the 20th January, 1915: and so the sellers were 
quite right in making their claim for the price of all the goods in 
question as goods sold and delivered to the buyers on that day; and 
their solicitor was also quite right in verifying that claim upon his 
oath. 

And, in addition to all this, when the goods reached Ottawa, in 
the month of February, the buyers, having paid the carriers their 
charges, took the goods out of their possession, so that the carriers 
had no more control over them in any manner, and left them, as their 
(the buyers’) own goods, in a bonded warehouse, until they should, 
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at their convenience, pay the customs duties and remove the goods 
to their own place of business. 

I am therefore clearly of opinion that Clute J., and the Referee, 
as well as the appellants’ solicitor in proving their claim in July, 
1915, were quite right in the view taken by them of the transaction 
in question; and to this concert may be added the voice of Faulkners 
Limited and the words of the appellants, conspicuously printed in 
red ink at the head of their invoices of the goods in question, dated 
the 20th January, 1915, plainly indicating that their obligations ended 
with the shipment of the goods, and warning the buyers that, if any 
of the goods had been abstracted, they should at once make claim 
against the carriers, ‘who alone are responsible.” 

And I may add that the contention made in this case, in the ap- 
pellants’ behalf, does seem to me to be an extraordinary one to he 
made in any wholesale merchant’s behalf: if, in a typical sale such 
as that in question, the property in the goods does not pass to the 
buyer until he has, at his place of business, inspected and accepted, 
as “up to sample,” the goods; if all risks as to loss and injury of the 
goods are to be the seller’s, and they are to remain his, however they 
may be rejected, his lot would be a rather hard one, and assuredly 
not one that he should seek in a Court of law to have fastened upon 
him. It must not be overlooked that when property passes the right 
to stop in transitu is an effectual safeguard. 

This appeal should, in my opinion, be dismissed. 


[Riddell, Lennox and Rose JJ. agreed that the appeal should be 
dismissed. ] 
Appeal dismissed with costs. 


[As to a contract for sale by description, see also Chanter v. Hop- 
-kins, 1833, Varley v. Whipp, 1900, and Wallis v. Pratt, 1911, in the 
present chapter, §3, supra; and Wren v. Holt, 1903, and Thornett yv. 
Beers, 1919, in the present chapter, §6, infra; Benjamin on Sale, 
6th ed. 1920, pp. 695-712; Williston on Sales, 2nd ed. 1924, vol. 1, 
pp. 429-437.] 


[As to a contract for sale by sample, see also Perkins v. Bell, 
1893, and Hallam y. Bainton, 1919, in chapter V, §8, infra; Azémar 
v. Casella, 1867, L.R. 2 C.P. 431, 677, 23 R.C. 441; Wallis v. Pratt, 
supra; Benjamin on Sale, 6th ed. 1920, pp. 735-747; Williston on 
Sales, 2nd ed. 1924, vol. 1, pp. 502-517.] 


$6. Implied condition as to merchantable quality or fitness for pai ti- 
cular purpose. 


As to the history of implied warranties as to title, quality, etc., 


346 Condition as to Quality or Fitness. [ CHAP. Iv. 


see Holdsworth, History of English Law, vol. 3, 3rd ed. 1923, pp. 
386, 407; vol. 5, 1924, p. 297; vol. 8, 1926, pp. 67-70; Williston on 
Sales, 2nd ed. 1924, vol. 1, pp. 440, 478; ef. Chandelor v. Lopus, 1603, 
Cro. Jac. 4, 2 Smith’s Leading Cases, 12th ed. 1915, pp. 58 ff. 


(a) The maxim caveat emptor and its exceptions. 


JONES AND ANOTHER v. JUST. 


1868. TeRs 3 QB. 197, 23: “B.C. 4663 ~—S8.C;, 37 1.3.0.8. 89>-— in= the 
Queen’s Bench. 


The plaintiffs alleged, in effect, (1) that in consideration that the 
plaintiffs would buy certain bales of Manilla hemp, the defendant 
promised that the hemp should be merchantable and should be sale- 
able as Manilla hemp; (2) that in consideration, etc., the defendant 
promised that the hemp was in good and merchantable condition when 
shipped at Singapore; (3) that the defendants sold the hemp to the 
plaintiffs at a certain price (cost, freight and insurance) by warrant- 
ing it to be of average quality; (4) that the defendants sold the 
hemp, ete., by warranting it to be Manilla hemp and to be saleable 
as Manilla hemp; alleging, in each case, breach and special damage. 
Pleas: (1) a denial of the contracts; (2) a denial of the alleged 
breaches. Issue thereon. 

At the trial, before Blackburn J., a verdict was found for the 
plaintiffs, with leave to the defendant to move. A rule having been 
obtained pursuant to the leave, 

Temple Q.C. and C. Russell shewed cause. 

Brett Q.C. and Holker were heard in support of the rule. 

The judgment of the court (Cockburn C.J., Blackburn and Mellor 
JJ.) was delivered by 


Metior J. In this case, on the trial before Blackburn J., at Liver- 
pool, it appeared that the plaintiffs, through Messrs. Beneke & Co., 
their brokers, entered into a contract with the defendant for the 
purchase of a quantity of Manilla hemp, to arrive. 

The sold note was in the following terms: “Liverpool, 19th Oct., 
1865. We have this day sold for you the following goods to Messrs. 
J. A. Beneke & Co. J.H.V. 200 bales Manilla hemp, expected to arrive 


p. ‘Richard Cobden,’ @ Singapore, for Liverpool,.... BOOss ee. OK 
pected to arrive pr. ‘Christopher Newton,’ @ Singapore, .... 209 
.... expected to arrive pr. ‘Fortitude’ ....@ Singapore for Lon- 
don { ae ... expected to arrive pr. ‘Opher,’ @ Singapore for 


Liverpool, @ £38 10s. pr. ton of 2,240 lbs., cost freight and insurance. 
Shipping weights. Payment, cash against shipping documents on 21st 
Oct., 1865, less 244% discount.” 

The shipping documents were duly delivered to the plaintiffs, and 
the price was paid. All the vessels named in the contract arrived in 
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due course, with the respective numbers of bales of hemp having 
marks corresponding to those specified in the contract on board; and 
the bales were delivered to the plaintiffs. On examination of the bales 
it was found that the whole of those marked J.H.V. were in such a 
state as to afford strong evidence that they had at some time, probably 
from a shipwreck when on the voyage from Manilla to Singapore, been 
wetted through with salt water, had afterwards been unpacked and 
dried, and then repacked in the bales which were afterwards ship- 
ped at Singapore. 

Manilla hemp is divided into several qualities. The hemp in the 
bales in question, if in good condition, would have been what is called 
“fair current Manilla hemp,” which is not the lowest quality; but in 
all the bales the hemp was damaged to some extent, though not so 
far as to make it lose the character of hemp. 

After some correspondence between the parties, the hemp was sold 
by auction by the plaintiffs’ orders as “Manilla hemp, with all faults,” 
and at the auction it realized about 75% of the price which similar 
hemp would have fetched if undamaged. The price of the hemp had 
risen considerably since the contract, so that the proceeds of the sale 
were very nearly equal to the invoice price. There was no attempt 
to show that the defendant knew of the state in which the hemp 
had been shippd at Singapore. 

At the close of the plaintiffs’ case, Mr. Brett, for the defendant, con- 
tended that, in point of law, under this written contract, there was 
no further condition or warranty than that the bales on their arrival 
should answer the description of bales of Manilla hemp, which they 
did, as was proved by the fact that the hemp, though sold with a 
stigma upon it, fetched a price only 25% below that of sound hemp; 
and that as to quality or condition there was no warranty; that con- 
sequently the maxim caveat emptor applied. 

The learned judge expressed an opinion adverse to this view. He 
said: “I think that the question is for the jury, whether what was 
supplied under this contract was, when shipped at Singapore, such 
as to answer the description of reasonably merchantable Manilla hemp, 
that being the warranty which, I think, the law implies in a contract 
to supply, as this is: though it would be different in a sale of specific 
things which the purchaser might examine, or of things sold by s3am- 
ple. And I think the question whether it is fairly and reasonably 
merchantable, is a question of more or less, which must be left to 
the jury as reasonable men to determine.” The judge then reserved 
leave to move to enter the verdict for the defendant, if there was 
no evidence to go to the jury of a breach of warranty. 

Upon this intimation of opinion, the counsel addressed the jury, 
and the case was left to them substantially to the effect above stated; 
and the jury were further told that if they found for the plaintiffs, the 
damages should be measured by the rate which the hemp was worth 
when it arrived compared with the rate which the same hemp would 
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have realized had it been shipped in the state in which it ought to 
have been shipped: thus, in effect, giving the plaintiffs the benefit of 
the rise in market. 

The jury found for the plaintiffs, damages £756. 

Mr. Brett, in the ensuing term, obtained a rule to enter the verdict 
for the defendant, pursuant to the leave reserved; or for a new trial, 
on the ground of misdirection as to-the measure of damages, which he 
contended ought at most to have been the difference between the value 
of the article actually delivered, viz., fair average Manilla hemp in a 
damaged state, and the value of sound Manilla hemp of the lowest 
quality which might have been supplied at Singapore under this 
contract. The other objections to the direction were substantially 
only varied modes of putting the point reserved. 

We thought that if the contract had the effect which the direction 
stated it to have, the true measure of the damages was given, as it 
put the plaintiffs in the position in which they would have been if 
the contract had been fulfilled; but we took time to consider the 
question as to what the contract really was, which is no doubt one 
of importance and difficulty. 

After careful consideration, we are of opinion that Blackburn J.’s 
direction was substantially correct. On the argument before us, it 
was contended that the contract was performed on the part of the 
defendant by the shipping at Singapore of an article which answered 
the description of ‘‘Manilla hemp,” although at that time it was so 
damaged as to have become unmerchantable. It was said that there 
being no fraud on the part of the vendor, and both parties being 
equally ignorant of the past history and actual condition of the article 
contracted for, and neither of them having had the opportunity of 
inspecting it, it was the duty of the vendees to have stipulated for 
a merchantable article if that was what they intended to contract tor. 
In other words, it was said that the maxim, caveat emptor, applied 
in such a case, in the same way as on the sale of a specific article 
by a person not being the manufacturer or producer, even though the 
defect was latent and not discoverable upon examination. 

We are of opinion that there is a great distinction between the 
present case and the sale of goods in esse, which the buyer may in- 
spect, and in which a latent defect may exist, although not discover- 
able on inspection. 

The cases which bear upon the subject do not appear to be in 
conflict, when the circumstances of each are considered. They may, 
we think, be classified as follows:— 

First, where goods are in esse, and may be inspected by the buyer, 
and there is no fraud on the part of the seller, the maxim caveat 
emptor applies, even though the defect which exists in them is latent, 
and not discoverable on examination, at least where the seller is nei- 
ther the grower nor the manufacturer: Parkinson v. Lee, 2 Bast 314. 
The buyer in such a case has the opportunity of exercising his judg- 
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ment upon the matter; and if the result of the inspection be unsatis- 
factory, or if he distrusts his own judgment, he may if he chooses re- 
quire a warranty. In such a case, it is not am implied term of the 
contract of sale that’ the goods are of any particular quality or are 
merchantable. So in the case of the sale in a market of meat, which 
the buyer had inspected, but which was in fact diseased, and unfit for 
food, although that fact was not apparent on examination, and the 
seller was not aware of it, it was held that there was no implied 
warranty that it was fit for food, and that the maxim caveat emptor 
applied: Emmerton v. Mathews, 7 H. & N. 586; 31 L.J. (Ex.) 139. 

Secondly, where there is a sale of a definite existing chattel 
specifically described, the actual condition of which is capable of being 
ascertained by either party, there is no implied warranty: Barr v. 
Gibson, 3 M. & W. 390. 

Thirdly, where a known described and defined article is ordered 
of a manufacturer, although it is stated to be required by the pur- 
chaser for a particular purpose, still if the known, described, and 
defined thing be actually supplied, there is no warranty that it shall 
answer the particular purpose intended by the buyer: Chanter vy. 
Hopkins, 4 M. & W. 399; Ollivant v. Bayley, 5 Q.B. 288. 

Fourthly, where a manufacturer or dealer contracts to supply an 
article which he manufactures or produces, or in which he deals, to 
be applied to a particular purpose, so that the buyer necessarily trusts 
to the judgment or skill of the manufacturer or dealer, there is in 
that case an implied term or. warranty that it shall be reasonably fit 
for the purpose to which it is to be applied: Brown v. Edgington, 2 
Man. & G. 279; Jones v. Bright, 5 Bing. 533. In such a case the buyer 
trusts to the manufacturer or dealer, and relies upon his judgment 
and not upon his own. 

Fifthly, where a manufacturer undertakes to supply goods, manu- 
factured by himself, or in which he deals, but which the vendee has 
not had the opportunity of inspecting, it is an implied term in the 
contract that he shall supply a merchantable article: Laing v. Fid- 
geon, 4 Camp. 169; 6 Taunt. 108. And this doctrine has been held 
to apply to the sale by the builder of an existing barge, which was 
afloat but not completely rigged and furnished; there, inasmuch as 
the buyer had only seen it when built, and not during the course of 
the building, he was considered as having relied on the judgment and 
skill of the builder that the barge was reasonably fit for use: Shep- 
herd v. Pybus, 3 Man. & G. 868. 

If, therefore, it must be taken as established that, on the sale of 
goods by a manufacturer or dealer to be applied to a particular pur- 
pose, it is a term in the contract that they shall reasonably answer 
that purpose, and that on the sale of an article by a manufacturer 
to a vendee who has not had the opportunity of inspecting it during 
the manufacture, that it shall be reasonably fit for use, or shall be 
merchantable, as the case may be, it is difficult to understand why 
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a similar term is not to be applied on a sale by a merchant to a mer- 
chant or dealer who has had no opportunity of inspection. Accord- 
ingly in the case of Bigge v. Parkinson, 7 H. & N. 955; 31 LJ. (Ex.) 
301, upon a contract to supply provisions and stores to a ship guar- 
anteed to pass the survey of the Hast India Company’s officers, it was 
held by the Court of Exchequer Chamber that there was an implied 
term in the contract, that the stores should be reasonably fit for the 
purpose for which they were to be supplied, notwithstanding that the 
vendor had specially contracted that they should pass the survey of 
the East India Company’s officers. 

We are aware of no case in which the maxim, caveat emptor, has 
been applied where there has been no opportunity of inspection, or 
where that opportunity had not been waived. The case of Gardiner 
v. Gray, 4 Camp. 144, 145, appears strongly in point to the present. 
The contract was for the sale of twelve baies of waste silk imported 
from the continent, and before it was landed, samples were shown to 
plaintiff's agent, and the bargain was then made, but without refer- 
ence to the sample. It was purchased in London, and sent to Man- 
chester, and on its arrival there was found to be of a quality not sale- 
able under the denomination of “waste silk.” Lord Ellenborough ex- 
pressed his opinion that “the purchaser uncer such circumstances had 
a right to expect a saleable article answering the description in the 
contract. Without any particular warranty, this is an implied term 
in every such contract. Where there is no opportunity to inspect the 
commodity the maxim, caveat emptor, does not apply.” 

In general, on the sale of goods by a particular description, whe- 
ther the vendee is able to inspect them or not, it is an implied term 
of the contract that they shall reasonably answer such description, 
and if they do not, it is unnecessary to put any other question to the 
jury; thus, in Wieler v. Schilizzi, 17 C.B. 619; 25 L.J. (C.P.) 89, and 
in. Josling’ v. Kingsford, 13 CBl-GNIS.)) 447% 32) IJ, 26GB) 945 abs 
substantial question put to the jury was, did the goods delivered ren: 
sonably answer the description in the contract? And the answer of - 
the jury being that they did not, that answer sufficed to determine 
each case. In one of those cases there was no opportunity to in- 
spect, in the other there was. So in the case of Nichol v. Godts, 10 
Ex. 191; 23 L.J. (Hx.) 314, where the contract was for the sale of 
“foreign refined rape oil, warranted only equal to sample,” it was 
held in an action for not accepting the article tendered, that it was 
necessary for the vendor to establish that it was not only equal to 
the sample as to quality, but that it was in fact such an article as 
answered the description of foreign refined rape oil. In Wieler v. 
Schilizzi, supra, in which there was no opportunity to inspect, and 
no express stipulation as to quality, it would have been necessary, had 
the finding of the jury affirmed that the article delivered did in fact 
answer the description of “Calcutta linseed,’ to determine whether 
the judge ought not to have put the further question, was it reason- 
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ably merchantable? It certainly was not determined that such a 
question would have been wrong, though perhaps the words “tale 
quale” in that contract might have the effect of excluding any such 
warranty; and Willes J., in his judgment, 17 C.B. at p. 624, said that 
the purchaser in that case “had a right to expect, not a perfect ar- 
ticle, but an article which would be saleable in the market as Cal- 
cutta linseed.” 

It appears to us that, in every contract to supply goods of a speci- 
fied description which the buyer has no opportunity to inspect, the 
goods must not only in fact answer the specific description, but must 
also be saleable or merchantable under that description. In the words 
of Lord Ellenborough in Gardiner v. Gray, 4 Camp. at p. 145, “Without 
any particular warranty this is an implied term in every such con- 
tract.’ In the present case the question appears to be, was the ar- 
ticle as delivered at Singapore merchantable or saleable in the mavr-- 
ket under the description of “‘“Manilla hemp’? Blackburn J. appears 
to have divided that question into two, viz.: Was the article, in fact, 
Manilla hemp? Secondly, was it merchantable? The precise mode 
of submitting the question is not material, provided the substantial 
direction was correct, aS we think it was. 

The counsel for the defendant relied upon a case of Turner v. 
Mucklow, 8 Jur. (N.S.) 870; 6 L.T. (N.S.) 690, tried before Mellor J., 
in the year 1862, at Liverpool. In that case the plaintiffs were calico 
printers, and had contracted to sell to the defendant, who was a 
dry-salter and dye extract manufacturer, a boat-load of “spent mad- 
der.” The defendant, not finding the spent madder supplied suitable 
for his purpose, repudiated the contract and refused to pay for it. It 
appeared that the plaintiffs, in their trade as calico printers, used 
large quantities of madder roots, having extracted from which the 
finer colouring matter by chemical processes they placed the refuse 
“or spent madder in a large heap in their yard. They occasionally 
used portions of it, and by the application of other chemical processes 
extracted from it a colouring matter called garancine, but they did 
not manufacture spent madder for sale. On a previous occasion they 
had sold to the defendant, who was a manufacturer of garancine, a 
small quantity of spent madder from their accumulation; and on the 
occasion in question the defendant, by letter, bargained with the plain- 
tiffs for a quantity of their spent madder, which he did not inspect 
before delivery, and upon a portion of it being used by the defendant 
for the purpose of manufacturing garancine, it turned out that the 
garancine produced by it was of very inferior quality and unmarket- 
able. The jury were directed that if the article supplied fairly and 
reasonably answered the description of “spent madder,” there was 
no implied warranty that it was of any particular quality or fitness 
for any particular use, ‘and upon that direction the jury found a ver- 
dict for the plaintiffs; and upon the argument on a rule which was 
obtained for a new trial, on the ground of misdirection, the Court of 
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Exchequer held the direction to be right; Martin B. declaring his opin- 
ion to be “that no direction was ever more correct.” 

In that case it is to be observed that the defendant had the op- 
portunity, if he had chosen to avail himself of it, to inspect the heap 
of spent madder; he knew that it was the refuse madder after it had 
gone through the plaintiffs’ processes, and that it was not manufac- 
tured for sale. These circumstances entirely distinguish that case 
from the present. . “e 

The counsel for the defendant also relied upon the statute 19 & 
20 Vict. c. 60, s. 5, as a sort of implied legislative declaration of the 
law of England upon that subject in favour of his argument; but, 
upon examining the section referred to, it does not appear to bear out 
that view, for all that it declares is, that a seller of goods, without 
knowledge that they are defective or of bad quality, shall not be held 
to have warranted their quality or sufficiency. 

It has already appeared that there is not in general, on the sale of 
goods in England to be supplied, an implied warranty that they shall 
be of any particular quality or sufficiency for any particular purpose, 
but merely that they shall be merchantable goods of the description 
bargained for. The present case depends on the distinction between 
a sale of particular articles and a contract to supply articles of a 
particular kind. 

The authority of Chancellor Kent was also appealed to; but as the 
American cases which he cites are generally adverse to his opinion, 
it can at most be said that the opinion of an eminent writer is op- 
posed to the authority of the cases which he cites. 

It appears to us, in the result of this case, that the maxim of 
caveat emptor cannot apply, and that it must be assumed that the 
buyer and seller both contemplated a dealing in an article which was 
merchantable. The buyer bought for the purpose of sale, and the 
seller could not on any other supposition than that the article was 
merchantable have found a customer for his goods, and the buyer 
must be taken to have trusted to the judgment, knowledge, and in- 
formation of the seller, as it is clear that he could exercise no judgment 
of his own; and this appears to us to be at the root of the doctrine 
of implied warranty, and that in this view it makes no difference, 
whether the sale is of goods specially.appropriated to a particular 
contract, or to goods purchased as answering a particular description. 

It was contended further by the defendant’s counsel that the 
shippers at Singapore were the persons who selected the goods in 
question, and that the defendant, who merely sold them to arrive, 
was as little aware of their true condition when shipped as the plain- 
tiffs; but it is clear that the defendant, if not directly connected with 
the shippers as his correspondents, must at least have purchased from 
them, and had recourse against them for not supplying an article 
reasonably merchantable. 

The remarks of Cockburn C.J. on the argument in Bigge yv. Park- 
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inson, 7 H. & N. at p. 959, though not in terms repeated by him in 
delivering the judgment of the Court of Exchequer Chamber, are 
really involved in it, and are very closely in point here. 
We are therefore of opinion that Blackburn J.’s direction was 
right, and that this rule must be discharged. 
Rule discharged. 


JOHN MACDONALD & CO. v. PRINCESS MANUFACTUR- 
ING CO. 


[1926] S.C.R. 472, [1926] 1 D.L.R. 718. In the Supreme Court of 
Canada. 


Appeal from the decision of the Appellate Division of the Supreme 
Court of Ontario, 56 O.L.R. 418, [1925] 2 D.L.R. 257, reversing the 
judgment of Middleton J. in favour of the appellant in an action 
for damages claimed on the ground that certain cloth, sold and de- 
livered by the respondent to the appellant and paid for, was so 
defective that it was not of merchantable quality. The transaction 
took place before the Sale of Goods Act of Ontario came into operation. 

The judgment of the court (Anglin C.J:C., Duff, Mignault, New- 
combe and Rinfret JJ.) was delivered by 


RinFfret J. John Macdonald and Company Limited, wholesale dry 
goods merchants, purchased on or about the 29th April, 1920, from 
The Princess Manufacturing Company Limited, manufacturer of ladies 
garments, sixty-six webs of black Italian cloth. 

The Princess Company were not themselves the manufacturers of 
these goods. They had bought them for use in their business, but 
finding that they had a surplus of them, they were willing to dis- 
pose of it. 

Nothing was said as to the purpose for which the Macdonald 
Company purchased the cloth. However it is used chiefly as a “coat 
lining—either men’s or women’s wear;’” and Mr. Carson, factory 
manager of the Princess Company, stated in his evidence that it 

“is a well-known description of goods on the market .... in trade 
it means black cotton lining suitable for garments.” 

There was contradictory evidence as to how the sale was made. 
Brown for the appellant deposed that he concluded the purchase with 
Mr. Gibson, president of the Princess Company, after having exam- 
ined a whole piece (or web) brought in by Mr. Gibson. The latter 
wanted $1.10 per yard, Brown offered $1; they compromised at $1.05. 
Gibson left the web with Brown after he bought the goods. The other 
65 webs were delivered later. 

Gibson at first testified that he was in Macdonald’s warehouse and 
was asked if they could dispose of any black Italian. He telephoned 
to Mr. Carson and asked him. Carson answered he would look into 
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the matter and get in touch with Mr. Brown. He added: “I did not 
make any bargain for the goods at all.” Carson “transacted the rest 
of the transaction.” But when re-examined, Mr. Gibson is put the 
following question: 

“And Mr. Brown says the bargain was made with you for the 
goods—would you agree with him, on that interview a bargain was 
made?” 

>) Hesrepliess “Ves: * Ki 

The importance of this answer is that it comes from the president 
of the Princess Company, and admittedly the interview referred to 
is the only one where the price was discussed and agreed upon. Ac- 
cording to Mr. Gibson, this interview took place before the piece of 
cloth was sent over to the Macdonald Company, and his story is in- 
consistent with his having himself taken the web to the latter’s ware- 
house and shown it to Brown. 

In this he is corroborated by Mr. Carson, who says that, after 
having received the telephone from Mr. Gibson, he requested the 
shipper of the Princess Company to take down a sample piece and 
leave it for Mr. Brown. The next day, Carson “went down to see 
Mr. Brown.” He goes on to say: 

“JT asked Mr. Brown if he had looked at the material sent in and 
he said he had. I asked him if he cared to have it, and he asked 
me if they were in good condition. I said they were new goods ir 
from Pullan’s of Bradford, and that we could send them down to him 
to see. He told me to send them in, and we sent them in that same 
day, that is the remaining 64 pieces. 

Q. And you have a receipt for them? A. We have a receipt for 
them. 

Q. Did you see Mr. Brown again about the matter? A. No. 
did not see Mr. Brown again. 

Q. What happened after that? A. The goods were accepted and 
paid for in due course. 

Q. When were they—have you a memorandum when they were 
paid for? 

A. I have. 

Q. And the price Mr.-Brown has told us was $1.05? A. They were 
paid by John Macdonald cheque on May 4th, 1920.” 

The shipper, I’. W. Green, gave evidence that he delivered the 
sample piece of cloth to Mr. Brown on April 28, 1920, and he pro- 
duced a book showing the receipt for it. This accords with the in- 
voice sent on the 29th April by the Princess Company to the Mac- 
donald Company. 

On this evidence, the trial judge found that “the sale was both 
by description and by sample.” 

As the transaction took place before the Sale of Goods Act of On- 
tario came into operation, our decision must rest upon the common 
law. 
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However, before we come to the consideration of the state of the 
common law as applied to the particular circumstances of this litiga- 
tion, a further set of facts, as to which there is no dispute, must 
be adverted to. 

Brown says he made the ordinary inspection of the sample by 
feeling the cloth and examining it ocularly, to estimate from the 
appearance the quality of the goods in respect of weight, fineness of 
texture and colour. He did not “unroll the piece so as to try it for 
tenderness” nor “pull it apart for strength.” He apparently made 
the test customary in ordinary commercial practice. (See Lord Mac 
naghten in Drummond v. Van Ingpen, 12 App. Cas. 284, at p. 297). 
He was not expected to send the piece to a tester and have it shrunk 
“unless he had doubt of the goods,” and he had none; he found them 
“perfect goods.” 

When the sixty-five remaining webs were delivered, Brown merely 
opened one piece, “‘to see if it-compared with the sample piece,’ and 
was satisfied that it did. He “did not test it for strength.” He did 
not unroll the goods. His reason was that 

‘it is rather a difficult matter to open up a roll of Italian cloth,’ 
and 

“you would never get them back into the same condition again.” 
He admits “it could be done’; but (to use the words of Mr. Almas, 
manager .of a department in the Macdonald Company) 

‘it is not customary for wholesalers to examine linings when they 
receive them from the mill” 
because you cannot 

“put them in the same shape as before they were opened and the 
customers think the bundles were tampered with.” 

The Macdonald Company began to resell the cloth. They got com- 
plaints from their customers that the goods were so inferior as not 
_ to be merchantable. Upon investigation, they came to.the conclusion 

that this was the fact and that the cloth lacked in ihaile strength, 
because, as they assumed, “the fabric was rotted by the dyes used 
in the course of the manufacture.” 

At the trial, the experts first heard disagreed; but the parties af- 
terwards collaborated on certain tests, as a result of which the goods 
were found utterly inadequate in strength, the defect being ‘‘attri- 
buted to the unduly short fibre.’ The presiding judge accordingly 
held it to be established “that the goods were not in fact merchant- 
able’ and that their defect would not be “discernible on ordinary 
examination” or “apparent upon reasonable examination of the sam- 
ples... . or of the goods.” 

Mr. Justice Smith delivered the judgment of the Appellate Divi- 
sion. Commenting upon this feature of the case, he said: 

“There was some discussion on the argument as to whether the 
very superficial examination that Mr. Brown says he gave the sample 
was sufficient. It was urged that, if he had availed himself of the 
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opportunity of a fuller exmination which he had, the lack of strength 
would have been disclosed. Mr. Carson, the appellant’s manager, 
testified that when the goods arrived from England he opened and 
unrolled two webs, and examined them by all ordinary means, in- 
cluding testing for strength by pulling with his fingers and found no 
defect, and accepted the goods. In face of this evidence the appellant 
cannot complain that respondents did not discover the defect because 
of lack of proper inspection, and the learned judge’s finding on that 
point is quite warranted.” we 

The action is for damage due to the fact that the material sold, 
delivered and paid for, was so defective that it was not of merchant- 
able quality. : 

The trial judge stated that. 

“throughout both parties acted in perfect good faith, and the 
question is where the loss is to be borne, neither of the parties liti- 
gant being in any way at fault from the moral standpoint.” 

He was of opinion that the case was governed by the decision of 
Mody v. Gregson, L.R. 4 Ex. 49, and awarded judgment for the re- 
covery of the amount claimed. The Court of Appeal reversed this 
judgment, but, in reaching this result, appears to have been to no 
slight extent influenced by the impression, no doubt unwittingly left 
upon their minds, that, after the long adjournment to have an exam- 
ination made of the goods by another expert, judgment had been 
given on the report of the latter without any further hearing. Due 
to “lack of any argument,” the court thought that, on the question as 
to how the sale was made, counsel before the trial Judge had no op- 
portunity of pointing to Brown’s “lapse of memory” and “the evi- 
dence the other way.” Mr. Justice Smith, in fact, expressly states: 

“Tt is because I think that matter was not before his mind and 
was not considered that I venture to think, on the evidence, that 
there was a sale of specific goods after inspection by Brown... . If 
the learned trial judge had reached his conclusions on a consideration 
of the evidence on that point, and the conduct of the witnesses, I 
would accept his finding without question.” 

While the trial centred on the question whether the goods were 
merchantable and was adjourned to permit of the supplementary ex- 
amination already mentioned, the case was fully argued by counsel 
for both parties before the learned trial judge after completion of 
the further tests; and, under the circumstances, we see no reason, 
and none was pointed out to us at bar, why his findings that the 
sale was by description and by sample should not be accepted. ‘I'he 
question is therefore: Upon that finding in an ordinary commercial 
transaction, how would the common law deal with the case? 

As early as Gardiner v. Gray, 2 Camp. 144, where twelve bags 
of waste silk had been sold, after inspection of samples, but were later 
discovered to be unmerchantable under the description of waste silk 
and could not be used for any of the usual purposes for which waste 
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silk was used, Lord Ellenborough (p. 145) laid down the rule of law 
as follows: 

“T am of opinion, however, that under such circumstances, the 
purchaser has a right to expect a saleable article answering the de- 
scription in the contract. Without any particular warranty, this is 
an implied term in every such contract. Where there is no oppor- 
tunity to inspect the commodity, the maxim of caveat emptor does not 
apply. He cannot without a warranty insist that it shall be of any 
particular quality of fineness, but the intention of both parties must 
be taken to be that it shall be saleable in the market under the de- 
nomination mentioned in the contract between them. The purchaser 
cannot be supposed to buy goods to lay them on a dunghill. The 
question then is whether the commodity purchased by the plaintiff be 
of such a quality as can be reasonably brought into the market to be 
sold as waste silk? The witnesses describe it as unfit for the pur- 
poses of waste silk and of such a quality that it cannot be sold under 
that denomination.” 

In a later case, on a sale of oxalic acid, where the defendant was 
not the manufacturer, but had purchased it from the manufacturers, 
and, after delivery, the acid was found to contain sulphate of mag- 
nesia which was not discoverable even by experienced persons, ex- 
cept by analysis, the court (Willes J. delivering the judgment) held 
that: 

“Where goods are sold under a certain denomination, the buyer 
is entitled to have such goods delivered to him as are commercially 
known under this denomination, though he may have bought after 
inspection of the bulk, and without warranty: Josling v. Kingsford, 
Aye] Werle OA ad BY ee 

It was after having referred to the above rule laid down by Lord 
Ellenborough in Gardiner v. Gray, 4 Camp. 144, and having men- 
‘tioned incidentally that it was “elaborately commented upon in the 
judgment of the Court of Queen’s Bench, delivered by Mellor J. in 
Jones v. Just, L.R. 3 Q.B. 197, that Willes J., in Mody v. Gregson, 
L.R. 4 Ex. 49, at p. 52, expressed himself in the following way: 

“This rule of law entitling the purchaser in an ordinary commer- 
cial bargain for the supply of goods, not specified or agreed upon at 
the time but described generally as of a designated sort, to receive 
merchantable goods of that sort, is founded upon an obvious inference 
from the character of the transaction, that the parties are dealing 
not for the mere semblance or shadow of the thing designated, but 
for the thing itself as commonly understood in commerce, with the 
essential qualities which make it worth buying to a person who wants 
an article of that designation; in other words, that the buyer and 
seller, in the absence of anything to show an intention to the contrary, 
must be taken as intending to buy and sell respectively a merchant- 
able article of the designated kind.” 

Willes J. afterwards refers to the fact that Gregson and others 
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were manufacturers of the goods, but only as one of the “special rea- 
sons for applying” what he expressly calls “the general rule in favour 
of the buyers.” 

He then proceeds to examine whether the fact of the sale being 
by sample negatives the implied term that the goods should be mer- 
chantable and points out (p. 53) that there are cases where the sample 
is given : 

“under circumstances which*make it the only description of the 
thing to be supplied, and so to constitute the only touchstone of the 
contract,” and there are other cases where goods are 

“bought under a specified commercial description, either by sample 
or even after inspection of the bulk.” 

He goes on to say that, in the latter class of cases, “it is an implied 
term, notwithstanding the sample or inspection, that the goods shall 
reasonably answer the specified description in its commercial sense. 
The sample in such cases is looked upon as a mere expression of the 
quality of the article, not of its essential character, and notwithstand- 
ing the bulk be fairly shown, or agree with the sample, yet if from 
adulteration or other causes not appearing by the inspection or sample, 
though not known to the seller, the bulk does not reasonably answer 
the description in a commercial sense, the seller is liable.” 

And he cites Josling v. Kingsford, 32 L.J.C.P. 94, where, he says, 
“for like reasons,” the seller, although he knew nothing of the adul- 
teration, was held liable by the Court of Common Pleas. 


Mody v. Gregson, L.R. 4 Ex. 49, was approved by the House of 
Lords in Drummond v. Van Ingen, 12 App. Cas. p. 284. Lord Herschell, 
in his speech, refers to it thus: 


“In the case of Mody v. Gregson, in the Exchequer Chamber, the 
decision in Jones v. Just was approved of and acted upon, and it was 
further held that the implied warranty that the goods supplied are 
merchantable was not absolutely excluded by the fact that the goods 
were sold by sample, and that the bulk precisely corresponded with 
it, but was only excluded as regards those matters which the pur- 
chaser might, by due diligence in the use of all.ordinary and usual 
means, have ascertained from an examination of the sample. I think 
that the law enunciated in these cases is sound and not open to 
doubt.” 

The summary of the common law then resolves itself into this that 


“if the subject-matter (of the sale) be merely the commercial article 
or commodity, the undertaking is that the thing offered or delivered 
shall answer that description, that is to say shall be that article or 
commodity saleable or merchantable. If the subject-matter be an 
article or commodity to be used for a particular purpose, the thing 
offered or delivered must answer that description, that is to say, 
it must be that article or commodity, and .reasonably fit for the 
particular purpose.” Brett J.A. in Randall v. Newson, 2 Q.B.D. 102, 
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at p. 109, approving Best C.J. in Jones v. Bright, 5 Bing. 533, at p. 
540. 

It is put thus in Benjamin on Sale, 6th ed., at p. 715: 

“Tf the buyer’s purpose be communicated to the seller, the seller’s 
obligation is to supply goods fit for that purpose; if the goods are 
bought under a commercial description, his duty is to supply mer- 
chantable goods.” 

Under a contract of sale of an article, such as black Italian cloth, 
the ordinary use of which is well established and which is a “well- 
Known description in the trade,” although there is no evidence that 
the purpose for which it was being bought was communicated to the 
vendors, there was an implied warranty that the cloth would be 
merchantable “black cotton lining suitable for garment,’ this being 
the ordinary and usual purpose for which it was used. Neither in- 
spection of the sample nor of the bulk, so far as concerned defects 
not discoverable on reasonable inspection, excluded the implied war- 
ranty that the cloth must answer its usual commercial description 
and be merchantable and saleable under that description. Here it 
was not. 

We think therefore the trial judge was right and his judgment 
must be restored. The appeal is allowed with costs. 


Appeal allowed with costs. 


[As to the rule caveat emptor, see also Horsfall v. Thomas, 1862, 
tl o.-& GC: 90; Smithy. Hughes, -1871,° LR. -6. Q°B. 597:- “Ward v: 
Hobbs, 1878, 4 App. Cas. 13, 3 R.C. 124; Borthwick v. Young, 1886, 12 
O.A.R. 671; Rothwell v. Milner, 1892, 8 Man. R. 472; McKay v. Davey, 
1913, 28 O.L.R. 322, 12 D.L.R. 458; Oldrieve v. Anderson, 1916, 35 O.L.R. 
396, 27 -D.L.R. 231; Samson & Filion v. Davie; [1925] S.C.R. 202, 
[1925] 2 D.L.R. 856 (Quebec); Benjamin on Sale, 6th ed. 1920, pp. 
713 ff.; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 438 ff.] 


(b) Implied condition as to merchantable quality. 


WREN v. HOLT. 


[1903] 1 K.B. 610; S.C., 72 L.J.K.B. 340. In the Court of Appeal. 


Appeal from a judgment of Wills J. on the findings of a jury. 

The action was brought to recover damages for breach of warranty 
in respect of beer bought by the plaintiff in the beerhouse of the 
defendant and consumed on the premises. The house was a tied 
house, and the only beer supplied was that of Messrs. Holden & Co., 
Limited. The plaintiff was aware of this fact, and in his evidence 
he said that when he went to the defendant’s house he expected to 
get Holden’s beer and nothing else, and that he went there because 
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he preferred Holden’s beer ‘to that of any one else. The allegation 
of the plaintiff was that the beer contained arsenic, and that he had 
suffered from arsenical poisoning. Upon this point the jury, in answer 
to a question by the learned judge, said, “We are satisfied that the 
plaintiff’s illness was caused to a large extent by arsenical poisoning 
due to the defendant’s beer, and was contributed to exceedingly by 
excessive drinking”; and they assessed the damages at £50. A further 
question was submitted to the jury, “Whether the plaintiff relied for 
the good quality of his beer on the skill or judgment of the defendant”; 
and this question the jury finally answered in the negative. 

Judgment was entered for the plaintiff. 

The defendant appealed. 


VAUGHAN Wi1iAMs L.J. In this case judgment was entered for 
the plaintiff, and the question is whether the learned judge was righ’ 
in so entering judgment upon the findings of the jury. In my opinion 
he was right; but the case is one that requires careful consideration, 
and it is not easy to deal with. The difficulty arises which must 
always exist when an attempt is made to enact an exhaustive code 
of any branch of our law. However able the codifier may be, when 
the code comes to be applied to some of the innumerable cases that 
must arise, there is found every now and then some case which it 
is impossible to suppose was in fact intended to be governed by the 
code. At the same time the code purports to be exhaustive, and, 
therefore, it is necessary to try to treat every case as falling within 
it. The particular part of the Sale of Goods Act, 1893, with which 
we have to do is s. 14. By that section, “subject to the provisions of 
this Act and of any statute in that behalf, there is no implied warranty 
or condition as to the quality or fitness for any particular purpose 
of goods supplied under a contract of sale, except as follows.” Prima 
facie, therefore, in order to find a warranty of quality, it is necessary 
to find a case within the exceptions which set out the circumstances 
in which a warranty of goods may be implied. By sub-s. 1, ‘Where 
the buyer, expressly or by implication, makes known to the seller 
the particular purpose for which the goods are required, so as to 
shew that the buyer relies on the seller’s skill or judgment, and 
the goods are of a description which it is in the course of the seller’s 
business to supply (whether he be the manufacturer or not), there 
is an implied condition that the goods shall be reasonably fit for 
such purpose.” It seems to me to be very difficult in the present 
case to find any warranty within the terms of that sub-section because 
of the finding of the jury, at which they reluctantly arrived, that 
the plaintiff did not buy the beer relying on the skill or judgment 
of the defendant. One easy way out of the difficulty would be to 
say that there was no evidence on which the jury eould properly 
arrive at that conclusion. Speaking for myself, I am not prepared 
to say that, and so long as the finding stands it is impossible to find 
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that there was a warranty within sub-s. 1. The warranty, if there 
is one, must be found elsewhere. 

Sub-s. 2 is: “where goods are bought by description from a seller 
who deals in goods of that description (whether he be the manufac- 
turer or not), there is an implied condition that the goods shall be 
of merchantable quality; provided that if the buyer has examined 
the goods, there shall be no implied condition as regards defects 
which such examination ought to have revealed.” Speaking candidly, 
I do not think, taking the generally accepted view of lawyers as 
to the meaning to be attached to the words “by description” as applied 
to a sale, that a sale of goods over a counter, where the seller deals 
in the description of goods sold, is a sale of goods by description 
within this sub-section. But in this case we have to consider the 
findings of the jury. They departed from their first finding, that the 
customer did rely on the skill or judgment of the seller, and adopted 
the suggestion of the learned judge that the plaintiff went to this 
beerhouse in which Holden’s beer was kept for the purpose of sale, 
and asked to be supplied with beer of that description. The reason 
of the jury for ultimately saying that the plaintiff did not rely on 
the skill or judgment of the defendant was that the plaintiff was 
asking for beer of a specific description. Under these circumstances, 
and in this particular case, though the sale was one of beer in a 
beerhouse, if the finding of the jury is accepted there was a sale 
by description. If so, there was an implied warranty under sub-s. 
2 that the goods should be of a merchantable quality. This beer, 
by reason of the presence in it of arsenic, was not of a merchantable 
quality. 

I have only one further remark to make, and that arises on a 
suggestion that the effect of s. 14 of the Act is to invert the rules of 
law which were applicable before the Act, and to apply to latent 

“defects the rule formerly applicable to patent defects, and to apply 
to patent defects the rule formerly applicable to latent defects. It 
is not necessary to decide this point, but I think if the sub-sections 
are considered it will be found that no such alteration of the law 
has been made. I think, therefore, that the judgment must be 
supported, and the appeal consequently dismissed. 


[Stirling and Mathew L.JJ. also gave reasons for dismissing the 


appeal. ] ‘ 
Appeal dismissed. 


[The earlier history of the arsenic which spoiled the beer drunk 
by the unfortunate Mr. Wren is in part as follows. It appeared, 
without legal excuse, in certain sulphuric acid sold, under the descrip- 
tion of “B.O.V. commercially free from arsenic,” by Nicholson & Sons 
to Bostock & Co.: see Bostock v. Nicholson, 1904, in chapter VI, §4, 
infra. Bostock & Co. used this sulphuric acid in the manufacture 
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of glucose and invert, and sold the manufactured product to Richard 
Holden Limited, and the latter used it in the brewing of beer which 
was subsequently sold to publicans: see Holden vy. Bostock, 1902, in 
chapter VI, §4, infra.] 


THORNETT & FEHR v. BEERS & SON. 
[1919] 1 K.B. 486; S.C., 88 L.J. KB. 684. In the High Court of Justice. 


Action tried by Bray J. as a commercial cause. 

The plaintiffs, who deait in vegetable glues, sued the defendants 
to recover £363 1s. 8d., the balance of the price of certain barrels of 
vegetable glue. By their defence the defendants set up that the 
sale was a sale by sample, that it was by mutual mistake that this 
term was omitted in the sold note, that the glue was not equal to 
sample, and alternatively that it was not merchantable, and they 
eounterclaimed the return of £3000 which they had paid, and damages, 
alleging that the glue was of no value. 

After certain negotiations between the parties with regard to the 
glue, it was proposed that they should meet at Nottingham where the 
glue, in barrels, was lying in a warehouse, so that the defendants 
could see it. Accordingly, on September 18, 1918, the defendants wrote 
to the plaintiffs: ‘‘We are arranging for our representative who is 
at present in Birmingham to visit Nottingham tomorrow morning in 
order to inspect the thirty-five tons adhesive in question.” The 
plaintiffs agreed to this, and stated that they had requested their 
representative to meet the defendants at the warehouse at Nottingham. 
On September 19, the plaintiffs’ representative, Mr. Arnholt, went 
to the warehouse at 10 a.m. and waited till noon, but the defendants’ 
representatives did not come. Mr. Arnholt having other business to 
transact then left, but mentioned that he would return when in- 
formed that the defendants’ representative had arrived. Before leaving 
he told the foreman at the warehouse to give the defendants’ repre- 
sentative every facility for inspection. Between 12 and 1.30 the 
defendants’ representatives, Mr. Halfhide and Mr. Beers, called at the 
warehouse, but when Mr. Arnholt returned at 1.80 they had left. Mr. 
Halfhide stated in evidence, and the judge accepted this, that he did 
not have any of the barrels opened, and only looked at the outside, 
but he admitted that he and Mr. Beers had been offered every facility 
and had received Mr. Arnholt’s message that he would return, but 
he said that they had no time to wait as they had another appoint- 
ment. On the following day the defendants, in conversation with the 
plaintiffs’ representative, said that they had inspected the parcel, and 
they offered £90 a ton for it. That offer was not accepted, and eventual- 


ly the defendants agreed to buy at £95, and a sold note was made out 
on that basis. 
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Bray J. read his judgment in which, after holding on the facts that 
the sale was not by sample, he continued as follows:—The next 
question is whether under s. 14, sub-s. 2, of the Sale of Goods Act, 
1893, there was an implied condition that the goods should be mer- 
chantable. This raises a somewhat difficult question. The sub-section 
is as follows: “Where goods are bought by description from a seller 
who deals in goods of that description ae Score: there is an implied 
condition that the goods shall be of merchantable quality; provided 
that if the buyer has examined the goods, there shall be no implied 
condition as regards defects which such examination ought to have 
revealed.” First, were the goods bought by description? In Varley 
v. Whipp, [1900] 1 Q.B. 513, the headnote, which I think accurately 
states the actual decision, reads thus: “The expression ‘contract for 
the sale of goods by description,’ in the Sale of Goods Act, 1893, s. 13, 
applies to all cases where the buyer has not seen the goods, but 
relies solely on the description given by the seller.” I do not think 
it can be said here that the buyers relied solely on the description. 
They had seen the goods, and certainly relied partly on what they 
had seen. I infer this from what they stated on September 20 when 
Mr. Halfhide began by saying, ‘I have inspected the goods.” I do 
not think, however, that it is necessary for the decision to lay down 
so broad a proposition that there could not be a sale by description 
where the buyer had seen the goods, and relied only partly on the 
description. I desire to leave that question open and not to decide 
that there was no implied condition that the goods were merchantaple 
on the ground that it was not a sale by description. 

Proceeding with the section, it is not disputed that the plaintiffs 
were sellers who dealt in vegetable glue. I now come to the proviso. 
Before the passing of the Act I think the law stood as laid down in 
Jones v. Just, L.R. 3 Q.B. 197, 202, where it is said that ‘‘where goods 
are in esse, and may be inspected by the buyer, and there is no 
fraud on the part of the seller, the maxim caveat emptor applies.” 
The sub-section, however, does not use the words ‘‘where the goods 
may be inspected by the buyer,” but “if the buyer has examined 
the goods.” In other words, it is not sufficient that the buyer should 
have had the opportunity of inspecting the goods, he must have 
examined them. I think the change in language must have been 
intentional, and I must see whether the buyers examined the goods. 
I do not think the statute requires a full examination, because the 
words that follow show that the proviso deals with the case where 
the buyer has not made a full examination. Was there an examina- 
tion? I find that on September 18 both parties intended a full exam- 
ination. The facts that both parties were to be present, that the 
foreman was told by the plaintiffs to offer the defendants every 
facility, and the defendants’ letter of September 18 go to show this. 
I think I must take it that the defendants did not in fact have any 
barrels opened, but I think that the reason was that they had no 
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time; they were satisfied with their inspection of the barrels, and 
they were willing to take the risk, the price being so low, and Mr. 
Halfhide himself, as I have found, told the plaintiffs at the beginning 
of the interview when the bargain was made that he had inspected 
the parcel. It may be a question whether, after this statement, 
the defendants could be heard to say that they had not examined 
the glue, but however that may be, I think they examined the goods 
within the meaning of the.sub-section. There can be no doubt that 
such an examinatior. if made in the ordinary way would have revealed 
the defects complained of. The defects complained of were apparent 
the moment the casks were opened. The examination agreed to on 
September 18, which they had full opportunity of making on September 
19, would involve the opening of a sufficient number of casks to 
ascertain the condition of the glue. I hold that this case falls within 
the proviso, and consequently there was no implied condition. Having 
found that it was not a sale by sample, and that there was no implied 
condition that the glue was merchantable, the defence fails, and the 
plaintiffs are entitled to judgment. 

[Bray J. then considered the question whether in point of fact 
the glue was merchantable so as to avoid the necessity of a new trial 
in the event of its being held by the Court of Appeal that there was 
an implied condition. On the facts he came to the conclusion that 
it was not merchantable, and he assessed the difference between 
its value as delivered and the value it would have had, if merchantable, 
at £150.) 

Judgment for plaintiffs. 


SUMNER PERMAIN & CO. v. WEBB & CO. 
[1922] 1 K.B. 55; S.C., 91 L.J.K.B. 228. In the Court of Appeal. 


Appeal by the defendants from the judgment of Bailhache J. in 
favour of the plaintiffs in an action for damages for breach of contract. 


Scrurron L.J. The defendants sold f.o.b. in England to the plaintiffs 
a large quantity of “Webb’s Indian Tonic” of which the defendants 
were the manufacturers, and which they knew was intended to be 
sent out to the Argentine -where the plaintiffs carry on business. ° 
Unknown to the plaintiffs, the defendants’ tonic contained a small 
proportion of salicylic acid, a fact which by reason of a certain law 
of the Argentine rendered it legally unsaleable in that country. The 
plaintiffs now contend that the impossibility of legally selling it in 
the market for which it was intended constitutes a breach of the 
implied condition that the goods should be of merchantable quality. 
In Niblett v. Confectioners’ Materials Co., [1921] 3 K.B. 387, 398, 
which has been referred to, I agreed with my brothers’ view under 
s. 12, sub-s. 1, that the sellers had broken the implied condition that 
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they would have a right to sell the goods, but, as Bankes L.J. has 
pointed out, I did not discuss s. 14, sub-s. 2, further than to say 
this: “I have not been able to trace the origin or history of the 
condition that goods shall be of merchantable quality. If I had to 
express my present opinion it is that the condition does not touch 
the title to the goods or the right to sell them.” I have looked a 
little further into the matter and can now finally express my opinion 
that “merchantable quality” does not cover legal title to goods or the 
legal right to sell. In my view “merchantable quality” means that 
the goods comply with the description in the contract, so that to 
a purchaser buying goods of that description the goods would be good 
tender. It does not mean that there shall in fact be persons ready 
to buy the goods. For instance take the case that I put during 
the argument; if you sell “vestings’ of a particular fancy pattern 
for sale in China, you do not warrant that the Chinese buyer will 
like that pattern and will buy it when it goes out there; if the goods 
are vestings of the pattern contracted for, they are merchantable 
though nobody likes the pattern or is willing to buy. Similarly I 
do not think “merchantable quality” means that there can legally be 
buyers of that article. If the goods are of the contract description 
the possibility of legally making a sale of them does not in my view 
come within the expression ‘‘merchantable quality.” I am still not 
quite clear when that expression first began to be used. I see that 
in Randall v. Newson, 2 Q.B.D. 102, 109, Lord Esher (or Brett J.A. 
as he then was) appears to have thought that it was first used in 
Gardiner v. Gray, 1815, 4 Camp. 144, 145. There was in that case 
a count “that the silk should be waste silk of a good and merchantable 
quality” and it was in reference to that count that Lord Ellenborough 
used the language which has repeatedly been quoted in other cases. 
“The intention of both parties must be taken to be that it shall be 
_ Saleable in the market under the denomination mentioned in the 
contract between them. The purchaser cannot be supposed to buy 
goods to lay them on a dunghill”; and that particularly picturesque 
passage has been cited by judge after judge in cases on this point 
ever since. Now when Lord Ellenborough there uses the word “‘sale- 
able’ I do not think he means “legally saleable.” As explained by 
Lord Esher himself in Randall v. Newson, the fundamental thing is 
that “the article offered or delivered shall answer the description of 
it contained in the contract.” And in a passage a little later on he 
adds: “If that subject matter be merely the commercial article or 
commodity, the undertaking is, that the thing offered or delivered 
shall answer that description, that is to say, shall be that article 
or commodity, saleable or merchantable,” or in other words shall 
be a good tender under a contract for a sale of goods of that descrip- 
tion. I am quite unable to find that any case since has ever dealt 
with the possibility of legally selling the goods in the particular 
market and has treated that possibility as included in the definition 
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of “merchantable.” For these reasons I disagree with the view taken 
by Bailhache J. 


[Bankes and Atkin L.JJ. also gave reasons for allowing the appeal. ] 


Appeal allowed. 


[As to condition of merchantability, see also Mooers v. Gooderham 
& Worts, 1887, 14 O.R. 451; Jackson v. Rotax Motor Co., [1910] 2 
K.B. 937; Parkhill v. McCabe,~1922, 53 O.L.R. 117, 70 D.L.R. 868; 
Pinnock v. Lewis, [1923] 1 K.B. 690; International Business Machines 
v. Sheherban, 1925, 19 Sask. L.R. 214, [1925] 1 D.L.R. 864, [1925] J 
W.W.R. 405; Benjamin on Sale, 6th ed. 1920, pp. 728-735, 745-746; 
Williston on Sales, 2nd ed. 1924, vol. 1, pp. 438-502.] 


(c) Implied condition as to fitness for particular purpose. 


FROST v. AYLESBURY DAIRY CO. 
[1905] 1 K.B. 608; S.C., 74 L.J.K.B. 386. In the Court of Appeal. 


Application for a new trial or that judgment should be entered tor 
the defendants in an action tried before Grantham J. with a jury. 


Cottins M.R. This is an appeal by the defendants in an action 
in which the plaintiff sued to recover expenses to which he was 
put by the illness and death of his wife, caused, as he alleged, by 
typhoid fever of which the infection was caught from milk supplied 
by the defendants. The jury found that the milk was the cause of 
the fever, and gave a verdict for the plaintiff, for whom judgment 
was entered. 

The first point taken is whether in point of law, on the facts as 
ascertained, there can be any liability on the defendants even if it 
is admitted that the milk was the cause of the fever, and on this 
it is contended for the defendants, that there was no actionable wrong 
on their part. The point is whether the circumstances under which 
the milk was bought bring the case within the provisions of s. 14, 
sub-s. 1, of the Sale of Goods Act, 1893. That section provides that, 
“subject to the provisions of this Act and of any statute in that 
behalf, there is no implied warranty or condition as to the quality 
or fitness for any particular purpose of goods supplied under a con- 
tract of sale, except as follows: (1.) where the buyer, expressly or by 
implication, makes known to the seller the particular purpose for 
which the goods are required, so as to shew that the buyer relies on 
the seller’s skill or judgment, and the goods are of a description 
which it is in the course of the seller’s business to supply (whether 
he be the manufacturer or not), there is an implied condition that 
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the goods shall be reasonably fit for such purpose.” It was admitted 
that the milk was bought by the plaintiff from the defendants, and 
that it fell within the category “goods of a description which it was 
in the course of the seller’s business to supply,” but it was said 
that the buyer had not made known to the seller the particular 
purpose for which the goods were required so as to shew that he 
relied on the seller’s skill or judgment. 

Considering the matter by steps, it appears that there was no 
specific evidence as to the inception of the relation of buyer and 
seller, because, aS a matter of fact, people do not, when they want 
a milk supply, enter into an elaborate negotiation with the vendor 
of the milk. We begin the discussion with the practice followed 
in the dealing between the parties. The fact of the supply of the 
article involves a contract. That contract is for the supply of food, 
for no one would question that the milk was bought as an article 
of consumption. It would be quite unnecessary to call evidence on 
that point, for it would be reasonably assumed by every one, and 
the jury might fairly arrive at the conclusion that the milk was 
bought for the purpose of being consumed by the family. The question 
then arises whether that was made known to the seller “so as to 
shew that the buyer relied on the seller’s skill or judgment.” If 
any seller ever did inform a buyer of his special skill or knowledge 
as a vendor the defendants have done so. The book which has 
been called a pass-book, and which contains entries as to the delivery 
of the milk, is interleaved with laudatory comments on the defendants’ 
skill and diligence and special knowledge in the matter of milk, so 
that the buyer could not pass over their view of their special skill. 
It contains paragraphs headed, ‘Milk in relation to tuberculosis and 
other diseases,” and states the precautions taken to insure that only 
pure milk free from all germs of disease should be supplied. There 
. are paragraphs relating to ‘medical inspection,” describing the precau- 
tions taken, to “milk analysis,” with information as to how the analyses 
are taken, and to “bacteriological inspection,’ and to the supervision 
of a veterinary surgeon. The customer could not escape being per- 
meated with the idea that he was being secured against the pos- 
sibility of any possible mischief arising if he bought the defendants’ 
milk. We arrive then at this result, that milk was supplied for a 
purpose known to the sellers under circumstances which shewed 
that the buyer relied on the sellers’ skill or knowledge, and that the 
goods were of a description which it was in the course of the sellers’ 
business to supply. 

The point mainly pressed upon us on behalf of the defendants 
was that the buyer could not be said to rely on the skill or judgment 
of the sellers in a case in which no amount of skill or judgment 
would enable them to find out the defect in the milk supplied. That 
amounts to a contention that a seller of goods cannot be answerable 
for a latent defect in them unless upon a special contract to that 
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effect. That argument is not employed for the first time, for it was 
used before the Sale of Goods Act, 1893, which consolidated and 
crystallized the law, which seems to me to be just the same under the 
statute as it was under the common law. The matter was specifically 
dealt with in the considered judgment of the Court of Appeal in 
Randall v. Newson, 2 Q.B.D. 102, where it was held that on the 
sale of an article for a specific purpose there is a warranty by the 
vendor that it is reasonably fit for the purpose, and that there is no 
exception as to latent undiscoverable defects. That was the case 
of a defective pole for a carriage, and the view of the Court is 
expressed thus, 2 Q.B.D. at p. 109: “If the subject-matter be an article 
or commodity to be used for a particular purpose, the thing offered 
or delivered must answer that description, that is to say, it must be 
that article or commodity, and reasonably fit for the particular pur- 
pose. The governing principle, therefore, is that the thing offered 
and delivered under a contract of purchase and sale must answer 
the description of it which is contained in words in the contract, or 
which would be so contained if the contract were accurately drawn 
out. And if that be the governing principle, there is no place in 
it for the suggested limitation.” The suggested limitation was that 
the principle applied only to such defects as could be discovered 
by reasonable care and skill. The judgment continues: “If the 
article or commodity offered or delivered does not in fact answer the 
description of it in the contract, it does not do se more or less 
because the defect in it is patent, or latent, or discoverable.” That 
appears to me to be a conclusive authority on that part of the case 
raised on behalf of the defendants. 

I may, however, refer also to a matter that was dealt with in the 
judgment of this Court in Preist v. Last, [1903] 2 K.B. 148, that a good 
deal of difficulty and some confusion may arise as to whether an 
article is sold for a particular purpose where it is capable of being 
used for a number of purposes. Where the thing dealt with carries 
in its description a limitation to a particular purpose the difficulty 
does not arise. In this case we begin with the purchase of mulk, 
a commodity which carries with it a special limitation to the purpose 
of food. It is obvious that the obligation of the seller of food 
must stand in a different position from that of the seller of an 
article that may or may not, according to the special circumstances 
of the case, be used for a particular object. All the difficulty is gone 
when once we get in. the description of the article itself the purpose 
for which it is to be used. That principle was applied in the case 
to which I have referred, which was that of the purchase of a hot 
water bottle, a description which carries with it the purpose for 
which the article is bought. The same principle applies in this case, 
where it is clear that the milk was bought for a special purpose, and 
sold by persons who claimed and received the confidence of the pur- 
chaser in the special skill and knowledge asserted by the sellers. It 
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seems to me to be clear that there is no legal difficulty in upholding 
this verdict, and that the appeal should be dismissed. 


MatTHrew L.J. I am of the same opinion. The construction of s. 
14 of the Sale of Goods Act, 1893, appears to me with reference to 
this case to be free from. difficulty. The provision of sub-s. 1 is, 
“where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required.” 
Stopping there, it is said, and in my opinion correctly said, on behalf 
of the plaintiff, that the particular purpose for which the milk was 
required was conveyed by implication. It was to be used in the 
ordinary way for the purpose of consumption, and was supplied 
for that purpose, and there seems to me to be no doubt that the 
purpose for which the purchase was made was conveyed by implication 
to the seller. The section continues with the words, ‘‘so as to shew 
that the buyer relies on the seller’s skill or judgment’; the word 
“skill” is sufficient for the purpose of this case. In the ordinary 
course milk is supplied without any inspection. It is delivered by 
the seller at the buyer’s house, and. there is no suggestion that any 
judgment can be exercised by the buyer in respect of it. Every 
effort was made on the part of the sellers to give an assurance to the 
buyer that their skill could be relied on, and they pointed out all 
the precautions which they take to secure that the article shall he 
free from adulteration or contamination. It seems to me, under these 
circumstances,: that the terms of the section are applicable to this 
case and dispose of the point of law in favour of the plaintiff. 


CozENS-Harpy L.J. I am of the same opinion. 


Appeal dismissed. 


BRISTOL TRAMWAYS, ETC., CARRIAGE CoO. v. FIAT 
MOTORS. 


[1910] 2 K.B. 831; S.C., 79 L.J.K.B. 1107. In the Court of Appeal. 


On February 14, 1906, the plaintiffs entered into a contract for 
the purchase of a Fiat motor omnibus by a letter of that date as 
follows: “Please supply us with the 24/40 h.p. Fiat omnibus complete 
with body tyres lamps, &c. complete for the road, which we inspected, 
at the price of £850.” By a second letter of the same date, addressed to 
the defendants and signed by the manager of the plaintiff company, 
the plaintiffs contracted as follows: “Please supply us with six 24/40 
h.p. Fiat. omnibus chassis without tyres at the price of £650 each, 
three for delivery in April and three in May.” 

These orders were duly accepted by the defendants by a letter 
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of February 16. During the trial an amendment in the pleadings 
was allowed for the purpose of raising the question of a verbal 
warranty at an interview between the plaintiffs and the defendants’ 
manager. There was some delay in the delivery of the chassis, and 
the plaintiffs alleged that the omnibus and the chassis, when de- 
livered, were so unfit and so unsatisfactory that after making every 
effort to keep them running they had been compelled to lay them 
up until they could be reconstructed. The present action was there- 
fore brought, claiming damages for the delay in delivery, expenses 
for repairs and renewals, estimated cost of reconstruction, and time 
lost by breakdowns. 


Cozens-Harpy M.R. This is an action in which the plaintiffs claim 
damages in respect of seven Fiat motor omnibuses sold by the de- 
fendants to the plaintiffs. The learned judge, Lawrance J., who 
tried this case without a jury, has held that the omnibuses as delivered 
were not fit to perform the duty required of them, and that the 
plaintiffs made fully known to the defendants the particular purpose 
for which the omnibuses were required, and that they relied upon 
the defendants’ skill and judgment in the matter. 

The case really turns upon s. 14 of the Sale of Goods Act, 1893. 
I rather deprecate the citation of earlier decisions such as Chanter 
v. Hopkins, 4 M. & W. 399, or Shepherd vy. Pybus, 3 Man. & G. 868. 
The object and intent of the statute of 1893 was, no doubt, simply to 
codify the unwritten law applicable to the sale of goods, but in so 
far as there is an express statutory enactment, that alone must be 
looked at and must govern the rights of the parties, even though the 
section may to some extent have altered the prior common law. 

Turning to s. 14, it is plain that the defendants were told that the 
omnibuses were required for heavy passenger traffic at Bristol. I am 
disposed to think that such a statement of purpose suffices to shew 
that the buyer relied upon the seller’s skill or judgment without 
any further evidence on the point, but, however that may be, I 
think there was in the present case ample evidence that the plaintiffs 
did rely upon the defendants’ skill or judgment. This being so. 
there were an implied condition that the omnibuses should be reason- 
ably fit for the declared purpose, unless the defendants can rely upon 
the proviso at the end of sub-s. 1 of s. 14. 

That proviso is as follows: “Provided that in the case of a con- 
tract for the sale of a specified article under its patent or other 
trade name, there is no implied condition as to its fitness for any 
particular purpose.” Now the orders in the present case are in writ- 
ing. The first was for a 24 to 40 horse power Fiat motor omnibus 
complete, which had been run from London to Hdinburgh, and which 
the representatives of the plaintiffs saw for a short time. The other 
order was for six 24 to 40 horse power Fiat motor omnibus chassis. 
In my opinion neither of these orders falls within the proviso. It 
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was not a contract for the sale of a specified article under its patent 
name, nor was it under its trade name. 

It is to me plain from the evidence that at the time when 
these contracts were entered into a Fiat omnibus was not a trade 
name. It no doubt meant an article sold by the defendants, an English 
company, and manufactured by an Italian company having intimate 
business relations with the English company, but the whole design 
and structure and arrangement of the Fiat omnibus was a matter 
of uncertainty according as the makers might from time to time 
consider improvements to be desirable. The defects in the omnibuses 
sold were apparently due to their being too slightly built, and being 
suitable for touring purposes rather than for heavy traffic. The term 
“trade name” applies to a case such as that which was before us a 
few days ago where “Anti-formin” was sold to brewers. 

I think, therefore, that on the findings of fact by the learned 
judge there was an implied condition that the goods should be reason- 
ably fit for the purpose. I also think that the case may be brought 
within sub-s. 2, namely, that there was an implied condition that 
the goods should be of merchantable quality. In the face of Mr. 
Preen’s report of October 25, 1907, which comes from the defendants’ 
custody, I cannot doubt that the goods sold were not of merchantable 
quality within the fair meaning of those words, and I see no reason 
to doubt the finding of the learned judge that the slight inspection 
by the representatives of the plaintiffs of one of the complete omnibuses 
was not of such a nature as sufficed to disclose the defects. 

In my opinion there is no ground for interfering with the judg- 
ment of the learned judge, and the appeal must be dismissed with 
costs. 


(Farwell and Kennedy L.JJ. also gave reasons for dismissing the 
“appeal). 
Appeal dismissed. 


HILL v. RICE LEWIS & SON. 
1913, 28 O.L.R. 366, 12 D.L.R. 588. In the Supreme Court of Ontario. 


Munock, C.J.:—This case was tried with a jury, and the learned 
trial judge, after taking the opinion of the jury on certain questions, 
dismissed the action; and from that judgment the plaintiff appeals. 

The facts are as follows. The plaintiff went to Parry Sound to 
hunt deer, using for such purposes a 38-40 Winchester rifle. Before 
going, he purchased from the defendant company a box of cartridges 
intended for his rifle. One of them proved unsuitable, being too 
small, and, not discovering its unfitness, the plaintiff put it in his 
rifle, and, when aiming at a deer, snapped the rifle, but the cartridge, 
because of its unsuitable character, failed to explode. Thereupon he 
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opened the breech, looked into the barrel, and, not seeing the shell, 
endeavoured to put in another cartridge; but, in doing so, the latter 
exploded and caused him injury, and for the damage thus sustained 
this action is brought. 

For the plaintiff it was contended that the defendants were liable 
for breach of an implied warranty that each cartridge was suitable 
for the plaintiff’s rifle; also that it was a sale of goods by description, 
and that there was an implied condition that each cartridge corres- 
ponded with the description. _ 

The first question to determine is, what was the contract between” 
the parties? Diu the plaintiff buy a number of cartridges contained 
in a sealed box, relying on an implied warranty on the part of the 
defendant company that they were each of a certain kind, or did he 
buy a specific article, viz., a sealed box, supposed to contain cartridges 
all of a certain kind, on his own judgment, not relying upon the 
defendants as to the contents of the box? 

[Mulock C.J. then reviewed the evidence and continued: ] 

From the plaintiff's evidence, it appears to me clear that what 
be intended to purchase was a sealed box of cartridges. 

He was familiar with the Union Metallic Company’s 38-40 Win- 
chester cartridges, and had been buying them in sealed boxes, and 
knew that each box was guaranteed by the maker. < 

He did not buy a certain number of cartridges as separate articles, 
but one sealed box, which he supposed to contain a certain number 
of 38-40 cartridges (these cartridges are described in some places as 
.38, and in other places as 38-40, but the plaintiff, in his evidence, 
states that the two terms mean the same thing); as he says in his 
evidence, “They were a sealed box.” : 

“Q. That is what you expected to receive, a sealed box? A. Yes, 
that is what I wanted.” 

That being what he wanted, and what he asked for, that is what 
the salesman handed to him, and that is what he bought and what 
he obtained. 

He had his own experience, experience as to the contents of such 
sealed boxes; and, when such a sealed box was handed to him, with 
his experience, he identified it as corresponding with his previous 
purchases, used his own judgment, and completed his purchase, run- 
ning his own risk as to the contents, and not contemplating any 
responsibility on the part of the defendant company in respect of the 
quality of the contents of the box. 

If a person goes into a shop, and recognizes on the shelf goods 
with which he is familiar, say boxes known in the market as 38-40 
Winchester cartridges, the goods of a particular manufacturer, and 
expresses a wish to buy one of those boxes of 38-40 Winchester 
cartridges, and it is then sold to him, he gets what he is buying, 
no matter what the contents of the box may be. 

That is, in substance, what occurred here; the reference to .38 
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or 88-40 shells by the plaintiff, when in conversation with the salesman, 
was descriptive of the box, not of the contents. 

The plaintiff did not rely upon the defendants as to the quality 
of the contents of the box; he was aware that, when in their posses- 
sion, it was sealed; and he, doubtless, assumed, as the fact probably 
is, that it came into their hands from the manufacturer in a sealed 
condition, and that they had no more knowledge than he as to its 
actual contents. That he was buying on his own judgment, based 
on his experience of the goods in question, and not relying on any 
implied warranty on the defendant’s part, is also made clear by the 
circumstance that he manifested no desire to have the box opened in 
order that he might inspect the contents. Doubtless, if he had so 
wished, he might have been afforded such an opportunity; and, if 
not, then he could have declined to purchase. The natural inference 
is, that the outside appearance of the box identified it to his satis- 
faction as being the goods of the Union Metallic Company, which 
had, theretofore, proved entirely satisfactory to him; and thus he 
was content to rely on his own judgment as to the merits of the 
cartridges contained in the box in question. 

That he was relying on the manufacturers, not on the defendants, 
also appears from his evidence where he explained that the purchase 
of the box of cartridges differed from the purchase of a can of 
peas, in that the box of cartridges bore on it the guarantee of the 
manufacturers, and it is significent that, in his examination, this 
reference to the manufacturers’ guarantee originated with himself, 
and not with the examining counsel, shewing that when making 
the purchase the manufacturers’ guarantee was present to his mind: 
thus he got the specific article which he bought. 

As stated in Benjamin’on Sale, 5th ed., p. 621: “It is a question 
for the jury whether the thing delivered be what was really intended 
by both parties as the subject-matter of the sale, although not very 
accurately described.” 

[Mulock C.J. then discussed a number of cases. ] 

For the foregoing reasons, I am of opinion that the plaintiff, 
relying on his own judgment as to the quality of the cartridges put 
on the market by the Union Metallic Company, in sealed boxes like 
the one purchased, went to the defendant company’s store for the 
purpose of purchasing one of such sealed boxes, and obtained the 
specific article that he desired, and that in making such purchase 
he did not rely on the sellers’ judgment; and that, therefore, there 
was no implied warranty on the part of the defendants; and that 
this appeal should be dismissed with costs. 


[Sutherland J. and Clute J. concurred with Mulock C.J., Clute J. 
adding a few words. Riddell J. (with whom Leitch J. concurred) 
gave reasons for allowing the appeal. ] 


Appeal dismissed: Riddell and Leitch JJ. dissenting. 
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RANDALL v.SAWYER-MASSEY CO. 
1918, 43 O.L.R. 602. In the Supreme Court of Ontario. 


Action for the rescission of a contract for the purchase by the 
plaintiffs and sale by the defendants of a motor-truck; for the return 
of money paid by the plaintiffs; and for damages. 

The defendants counterclaimed for the amounts due upon promis- 
sory notes made by the plaintiffs and for value of repairs made to 
the truck by the defendants. 

The action was tried by Lennox J., without a jury, in Toronto. 

R. McKay, K.C., and H. Howard Shaver, for the plaintiffs. 

S. F. Washington, K.C., and Kirwan Martin, for the defendants. 


Lennox J... . Subject to the effect of the evidence given by the 
company’s manager at an adjourned sittings, the straight issue is: 
Was the truck reasonably fit for the purposes for which both parties 
intended it to be used? Or is the faulty condition complained of the 
result of the plaintiffs’ failure to comply with the implied conditions 
of fair user upon their part, to overloading and overspeeding, want of 
ordinary supervision, operation when out of repair, failure to lubricate, 
inattention, incompetence, recklessness, and lack of reasonable and 
ordinary care? 

It does not always follow that, because the purchaser acquaints 
the manufacturer or trader with the purposes to which he intends 
to put the subject of contract, that the vendor impliedly warrants 
its fitness or suitability. Evidence that he specifically described 
or that he selected what he wanted relying upon his own judgment 
may exclude the inference of an implied undertaking of suitability 
by the dealer or maker: Canadian Gas Power and Launches Limited 
v. Orr Brothers Limited, 1911, 23 O.L.R. 616, at p. 621. 

But I am of opinion and find as a fact that in this case the 
defendants were fully apprised of the purpose for which the truck 
was required, and, with this knowledge and with direct reference to 
the specific work in which the plaintiffs were then engaged, the 
daily journeys it occasioned, and the time within which the round 
trip must be accomplished from day to day, undertook to furnish 
a Sawyer-Massey truck reasonably suitable for the plaintiffs’ work; 
and the decision as to this point turns upon the question: Was the 
truck furnished by the company reasonably fit for the purposes for 
which it was sold and purchased, within the principles recognized 
in such cases as Bristol Tramways etc. Carriage Co. Limited v. Fiat 
Motors Limited, [1910] 2 K.B. 831; Canadian Gas Power and Launches 
Limited v. Orr Brothers Limited, above; and Alabastine Co. of Paris 
Limited vy. Canada Producer and Gas Engine Co. Limited, 1914, 30 
O.L.R. 394, 8 D.L.R. 405, 17 D.L.R. 818? It is true that the Bristol 
case was decided under the English Sale of Goods Act, but in this, 
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as in many instances, the statute is a crystallisation of the common 
law. 

[Lennox J. then reviewed the evidence and stated his conclusion 
that the repeated failure of the truck to “stand up to the work” ur 
its ultimate and general “breakdown” was not assignable to want 
of care on the plaintiffs’ part, but that the truck was not, at the time 
of delivery or afterwards at any time, reasonably fit for the purposes 
for which it was intended. ] 

If I am right in the finding above set out, to the effect that the 
truck was not reasonably fit for the purpose for which it was in- 
tended, the plaintiffs are entitled to some relief—rescission and dam- 
ages if the property in the truck remained in the company, or damages 
only if it had passed to the plaintiffs. But I prefer to base my 
judgment on what was disclosed by the company’s manager, almost 
at the conclusion of the trial. Mr. deWitt Palmer, the general 
manager, said: 

“It was a Stegeman truck—built for the Sawyer-Massey Company 
by the Stegeman company, and sold under the Sawyer-Massey name.” 

“Stegeman literature was used in connection with the sale.” 

“There was a contract entered into with the Stegeman Motor Car 
Company of Milwaukee, Wisconsin, to build their standard line of 
trucks under the Sawyer-Massey name for sale by the Sawyer-Massey 
Company in Canada. They had been building trucks there for seven 
years.” 

“His Lordship: Q. You are asked, was it a Sawyer-Massey truck? 
A. Absolutely—the only Sawyer-Massey truck there is. 

“Q. Then there is none? A. It was not manufactured by the 
Sawyer-Massey Company. 

“Mr. McKay: Q. Then there was not a Sawyer-Massey truck in 
existence when the contract was made? A. Not made by the Sawyer- 
Massey Company.” 

The question which elicited the first statement has not been 
. forwarded, but, with my notes and recollection of the evidence, I 
do not need it. It is very like keeping the best wine for the end of 
the feast. The question now becomes one of identity—is it the species 
or kind of thing contracted for—and, where the question arises, it is 
an initial question and goes directly to the root of the litigation..... 

I asked counsel at the conclusion of the evidence to submit auth- 
orities, and then or subsequently intimated that I would allow any 
necessary amendment of the pleadings. Mr. Washington informs me 
that he can find no authority, and refers me to questions 122 to 
131, inclusive, of Randall’s examination for discovery, as showing 
that the truck agreed to be purchased was a Stegeman truck. He 
asks that these questions and answers be put in. I think these 
answers should be filed and with them explanations or modifications, 
if any, appearing in other parts of the examination. I make the 
examination exhibit 23. It is, as Mr. Washington says, “a question 
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of fact,’ and the question is; Was the truck in question in any proper 
sense a Sawyer-Massey truck? The company are a manufacturing 
company—a home company with an established reputation for their 
workmanship, material, and output. There was the element of acces- 
sibility and a reasonable guarantee of a continuance of the business 
with the ability to obtain necessary repairs: an important considera- 
tion where repairs and renewals are a necessary incident of operation. 

Mr. McKay refers me to authorities, analyses the contract, and 
asks to amend. I allow the amendment; and, agreeing with his 
argument without repeating it, it is enough to say that every word 
of the written contract is in conflict with the proposition that the 
plaintiffs agreed to purchase the product of a foreign manufacturer; 
and the writing is the safest evidence. 

I suppose Mr. Washington means that thé answers put in shew 
that the plaintiffs intended to buy a Stegeman truck. If the plaintiffs 
intended to buy and the defendants agreed to sell a truck manufactured 
by the Stegeman Company, the agreement of the defendants does not 
say so: to the contrary, in every line, it points in unmistakable 
terms to “the factory” at Hamilton as the place of manufacture and 
the defendants as the manufacturers of the truck and of all its parts, 
“trade accessories” only excepted. And the exception of “trade ac- 
cessories” emphasises, if emphasis is possible, the kind of truck the 
company agreed to furnish. The onus is on the company as to this 
issue. I cannot accept the equivocal, argumentative, and conjectural 
statements of Randall, although a plaintiff, to contradict or vary the 
written contract. In the absence of specific words in the contract 
to the contrary, there is an implied warranty, in the nature of a 
condition or undertaking, where the vendor is a manufacturer, that 
the goods are of his manufacture: Johnson y. Raylton, 1881, 7 Q.B.D. 
438. 

As to the necessity of identity of species as distinguished from 
mere questions of quality, the law is well-defined, and is fully reviewed 
and brought down to date by the Chief Justice of Ontario in the 
Alabastine case (above), where the learned Chief Justice illustrates 
the principle by the difference—a substantial difference in kind— 
as decided in Wallis Sons & Wells v. Pratt & Haynes, [1910] 2 K.B. 
1008, [1911] A.C. 394, between giant sainfoin and common English 
sainfoin. The same principle was recognised and given effect to in 
Azémar vy. Casella, 1867, L.R. 2 C.P. 481, 677, where the attempt was 
to substitute western Madras cotton for long-staple Salem cotton. The 
Alabastine case, too, covers all that need be said as to the implied 
condition of fitness, notwithstanding elaborate provisions that nothing 
is to be implied. 

There will be judgment for the plaintiffs rescinding the contract 
in question, and for the recovery of the several sums of money, whether 
for principal or interest, paid on account thereof with interest on the 
total of each payment from the date of payment, and for the delivery 
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up for cancellation of the promissory notes in the defendants’ hands, 
with the costs of the action, and dismissing the counterclaim: with 
costs. 


GEDDLING v. MARSH. 
[1920] 1 K.B. 668. In the High Court of Justice. 


Bray J. In this action the plaintiff claimed damages for injuries 
caused by the bursting of a bottle in which mineral water was sup- 
plied to her by the defendant. Her case is based upon a breach of 
the condition dealt with by s. 14 of the Sale of Goods Act, 1893. The 
plaintiff kept a small shop in which she sold, among other articles, 
mineral waters. She was supplied with the mineral water by the 
defendant in the usual way—namely, in bottles. The bottles were 
delivered in cases and the course of business was that she was 
charged threepence for the mineral water in each bottle and one 
penny in respect of the bottle itself. If the plaintiff returned the 
bottle she got the penny back; if she did not return it owing to its 
being lost or broken she did not receive back the penny; and on 
the county court judge’s findings we must take it that there was no 
sale of the bottles to the plaintiff. The judge found that the accident 
may have arisen from one or more of a number of causes, one of 
these being either the improper manufacture of the bottle or some 
flaw in it. I think we must take it—and it is consistent with the 
judge’s findings—that the accident arose not from any defect in the 
liquid contained in the particular bottle but from some defect in the 
bottle itself. As Z have said the judge found that there was no sale 
of the bottie to the plaintiff, but he considered that to be immaterial 
for this purpose, and the question is, was he right in taking that 
view? 

For the plaintiff it is said that it is immaterial whether in fact 
the property in the bottle passed to the plaintiff or not, because, whe- 
ther there was a sale or merely a bailment of the bottle, the case 
falls within s. 14 of the Sale of Goods Act, 1893. (His Lordship read 
the section and continued: ) In this case there was only one contract— 
namely, a contract between the plaintiff and the defendant that the 
plaintiff should be supplied with mineral waters. Mineral waters 
could not be supplied except in bottles, and therefore the plaintiff 
was asking to be supplied with mineral waters in bottles. That un- 
doubtedly is a contract of sale, and I will assume that in that con- 
tract there might be a condition that the bottles should not be bought 
by the plaintiff but should be hired; but the question the county 
court judge had to consider was whether the bottles were not “sup- 
plied under a contract of sale.” This was a contract of sale none the 
less because there was a special provision with regard to the bottles. 
The section, in my opinion, extends not only to the goods actually 
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bought under the contract but to goods “supplied under the con- 
tract of sale.’ This particular bottle was thus “supplied under a 
contract of sale,” and it follows that it should be reasonably fit fo1 
the purpose for which it was supplied. In fact it was not reasonably 
fit and in consequence of that unfitness the plaintiff was injured. 

I desire to add this. Mr. Claughton Scott for the plaintiff contended 
that in a case like this the obligation of a bailor is exactly the same 
as that of a vendor. Hyman v. Nye, 6 Q.B.D. 685, upon which he 
relied, does not in my opinion so’decide. I am not however deciding 
this case upon the terms of any contract of hiring; I decide it on 
the interpretation of s. 14. The appeal must be dismissed. 


BAILHACHE J. I am of the same opinion. I think Mr. Wingate- 
Saul’s contention is sound that the condition implied on a contract 
of bailment is not the same as that implied on a contract of sale. But 
I think the county court judge decided this case upon the right 
ground—namely, that the goods in question were goods “supplied 
under a contract of sale.” When a wholesale manufacturer is selling 
mineral water to a retailer it is, for business purposes, impossible 
to deliver it except in bottles. Not only the mineral water in the 
bottles but the bottles themselves must necessarily be supplied under 
the contract of sale of mineral water as it cannot be supplied except 
in some sort of container and the common kind of container is a bot- 
tle. I think therefore that not only the contents but the bottles 
were “supplied under a contract of sale’? within s. 14, and this not- 
withstanding that the property in the bottles might not pass under 
the contract of sale. 

The judgment can also be supported upon another ground. The 
goods are to be reasonably fit for the purpose for which they are re- 
quired. This particular bottle is found to have been carefully hand- 
led and not to have been.dropped or knocked against anything. In 
those circumstances the bottle would not have burst unless there was 
some effervescence of gas within the bottle itself. Minerai water is 
not reasonably fit for the purpose for which it is required if it gen- 
erates gas to such an extent that the bottle containing it bursts. The 
bottle cannot burst unless the gas is too strong for it. In such a case, 
even if the provisions of s. 14 are confined to the mineral water, it seems 


to me that this mineral water was not reasonably fit for the purpose 
for which it was sold. 


Appeal dismissed. 
MARSHALL v. RYAN MOTORS. 


1922, 15 Sask. L.R. 118, 65 D.L.R. 742, [1922] 1 W.W.R. 364. In the 
Court of Appeal for Saskatchewan, on appeal from the judgment of 


MacDonald J.: 1921; 14 Sask. L.R. 138, 57 D.L.R. 305, [1921] 1 
W.W.R. 434. 
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MacDonatp J. By contract in writing, dated May 8, 1920, the 
plaintiff purchased from the defendant one new Overland roadster 
automobile for the price of $1,445, and the purchase-price was paid 
and the automobile delivered on the said date. 

From the outset, the automobile did not work well. The car was 
purchased on a Saturday, and on the following Monday the plaintiff 
took it back to the defendant’s garage where some work was done 
on it. The next day plaintiff started for Gravelbourg in the car. The 
car again developed trouble on the road. Plaintiff took it to a 
garage in Gravelbourg. Returning to Regina on May 22 he took the 
car to defendant’s garage on May 25 and it remained there until May 
29, undergoing repairs and adjustments. When then taken out it 
showed some improvement, but a day or two later the old troubles— 
of which many were specified in the evidence—again developed, and 
it was again returned to the defendant’s garage on June 1 and re: 
mained there until June 12, when one Albert Moore drove the car 
to Moose Jaw for plaintiff. There plaintiff got it and drove to Gravel- 
bourg on June 14. Plaintiff had so much trouble with the car on 
the road that he put the car up in a garage at Gravelbourg, and on 
June 15, wrote defendant that he was refusing the car and demanding 
either a new car, or a return of his money. He got neither, so 
brings this action for rescission, or, in the alternative, damages, for 
breach of an implied condition that the car would be reasonably fit 
for the purpose for which it was intended to which he claims the | 
sale was subject, or for breach of an express warranty in the contract. 

The contract, on its face, contains the following: 

“Tt is understood that the standard warranty as printed on the 
back hereof applies, and that no other warranty, guaranty, or repre- 
sentation whatsoever has been made.” 

On the back of the contract appears the following: 

“Warranty 
“Effective February 1st, 1919. 

“This Warranty supersedes and cancels all previous warranties 
applying to Overland Willys-Six and Willys-Knight motor cars. 

“We warrant each new motor vehicle manufactured by us, whether 
passenger car or commercial car, against defects in material and 
workmanship, under normal use and service, for a period of three 
months after delivery of such motor vehicle to the original retail pur- 


- chaser; our obligations under this warranty being limited to furnish- 


ing free of charge at the factory duplicate part or parts to replace 
any part or parts covered by this warranty, which may be adjudged 
by our authorized inspectors to be faulty either in material or work- 
manship. 

“This warranty shall not apply to any vehicle which shall have 
been repaired or altered outside our factory or branches so as, in 
our judgment, to affect its stability or reliability; nor which has 
been subjected to misuse, neglect or accident, nor to a speed exceeding 
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the factory rated speed, or Joaded beyond the factory rated loaded 
capacity. 

“We make no warranty whatever with respect to tires, rims, ig- 
nition apparatus, horns or other signalling devices, starting devices, 
generators, batteries, speedometers or other trade accessories, inas- 
much as they are warranted separately by their respective manufac- 
turers. 

“The right is reserved to change or modify this warranty without 
notice.” .. 

“Willys-Overland Limited 
West Toronto, Ontario.” 

It will be observed that under the warranty appears printed the 
name “Willys-Overland, Limited,” the manufacturers of the car in 
question, and it was contended that the warranty was that of the 
manufacturers, and not of the defendant. I am, however, of opinion 
that by using said form the defendant made said warranty its own 
and is bound thereby. On its face where the contract was signed 
on behalf of the defendant, the warranty is expressly referred to. 

It will, however, be noticed that the obligation under the warranty 
is limited to furnishing free of charge at the factory duplicate part 
or parts to replace any part or parts covered by the warranty, and 
adjudged to be faulty either in material or workmanship. There is 
no evidence of any failure on the part of the defendant to live up to 
said obligation, so plaintiff cannot recover under the express war- 
ranty. 

Plaintiff also relies on an implied condition which he claims arase 
under sec. 16 of The Sale of Goods Act, R.S.S., 1909, ch. 147, under 
the circumstances surrounding the purchase. 

Said sec. 16 in parts reads as follows: 

16. Subject to the provisions of this Act and of any Act in that 
behalf there is no implied warranty or condition as to the quality 
or fitness for any particular purpose of goods supplied under a con- 
tract of sale except as follows: 

1. Where the buyer expressly or by implication makes known to 
the seller the particular purpose for which the goods are required 
so as to show that the buyer relies on the seller’s skill or judgment 
and the goods are of a description which it is in the course of the 
seller’s business to supply (whether he be the manufacturer or not) 
there is an implied condition that the goods shall be reasonably fit 
for such purpose. 

Defendant contends that the implied condition is excluded by the 
provision in the express warranty “that no other warranty, guaranty 
or representation whatsoever (than the standard one printed on back 
of contract) has been made.” 

I am of opinion that the express warranty would not exclude the 
implied conditions. “Condition” is not mentioned at all in the above- 
quoted provision; moreover the use of the words “has been made” 
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would indicate that only express warranties, guarantees and repre- 
sentations were intended to be excluded. Merely asking for an auto- 
mobile would, in my opinion, sufficiently make known to the seller 
the particular purpose for which it was required. Preist vy. Last 
[ELS OST S2eIB e148 ie ona Ise B65 7. 

Whether the purchaser relied on the skill and judgment of the 
seller is a question of fact. Wallis v. Russell [1902] 2 Ir. R. 585. 


In this case I must conclude from his own evidence, that plaintiff 
did not rely on the skill and judgment of the defendant, and, if he 
did not in fact do so, he necessarily could not show defendant that 
he did so rely. 

In his evidence plaintiff says that on Saturday, when he decided he 
would buy an Overland car, he went to the Willys-Overland Company, 
Limited’s showroom. By said company he was referred to the de- 
fendant, and met Mr. McCullough. He told the latter he wanted a 
light two-seater Overland. After some discussion not material on 
this point he got the car. In the light of this evidence it is impossible 
for me to find as a fact that plaintiff relied on the skill and judgment 
of defendant; on the contrary he went to the defendant with his 
mind fully made up as to the kind of car he wanted. I cannot dis- 
tinguish this case from Chanter v. Hopkins, 4 M. & W. 399, 1 H. & 
H. 377 (150 E.R. 1484). In that case the defendant sent to the plain- 
tiff, the patentee of an invention known as “Chanter’s Smoke Con- 
suming Furnace” an order, “Send me your patent hopper and appara- 
tus to fit up my brewing copper with your smoke consuming furnace.” 
The furnace and apparatus were sent and proved a failure in the de- 
fendant’s brewery. It was held that there was no implied condition 
that the furnace would be reasonably fit for the purpose for which it 
was required. Parke B. said: 

“The purchase is of a defined and well known machine. The plain- 
tiff has performed his part of the contract by sending that machine.” 

In Benjamin on Sale, 5th ed., p. 625, it is stated: 

“The buyer buys on his own judgment if he selects or defines the 
specific chattel or class of goods he requires, although he may state 
the purpose for which he is buying.” 

Learned counsel for the plaintiff called attention to the fact that 
The Sale of Goods Act of this province does not contain the provi- 
sion in the English Act to the effect that in the case of a contract 
for the sale of a specified article under its patent or other trade 
name there is no implied condition as to its fitness for any particu- 
lar purpose. 

In my opinion the omission from the Saskatchewan Act of that 
provision still leaves open the question whether in any particular case 
there is such implied condition, and this is to be determined by a 
consideration of whether the facts bring the case within sec. 16 (1) 
of The Sale of Goods Act. Referring to said provision in the English 


382 — Marshall v. Ryan Motors. [ CHAP. Iv. 


Act—a proviso to sec. 14 (1) ch. 71, 56 and 57 Vict.—25 Halsbury 159, 
note (h) says: - 

“The proviso is a branch of the larger rule that a buyer buys on 
his own judgment where he defines the thing he requires for his 
stated purpose.” 

I am therefore of opinion that in the case of the sale of the auto- 
mobile in question, there was no implied condition that it would be 
fit for any particular purpose. The action will be dismissed with 
costs. 

Reg Action dismissed with costs. 

The plaintiff appealed to the Court of Appeal. 


McKay J.A. .... The reason given by the learned trial judge for 
dismissing the action is not because he found the car was reasonably 
fit for the particular purpose for which the appellant required it, but 
because he came to the conclusion that the obligation under the ex- 
press warranty is limited to furnishing free of charge duplicate part 
or parts to replace faulty part or parts covered by the warranty, 
and there is no evidence that respondent failed to live up to said 
obligation; and also because he came to the conclusion that appellant 
did not rely on the skill or judgment of the respondent, and there- 
fore there was no implied condition that the car would be reasonably 
fit for any particular purpose. 

He did not make any express finding as to whether the car was or 
was not reasonably fit for the purpose for which the appellant required 
it. But from reading the above-quoted part of his judgment, and the 
reasons given for dismissing the action, I have come to the conclu- 
sion that he must have concluded that the car was in fact not reason- 
ably fit for the purpose for which the appellant required it. How- 
ever, apart from this, I have come to the conclusion that it was not 
reasonably fit for the particular purpose for which appellant required 
it. 

[McKay J.A. then expressed his agreement with the conclusion 
of the trial judge that there was no evidence of any breach of the 
express warranty. He also held that the clause appearing on the face 
of the contract did not have the effect of excluding an implied con- 
dition (Wallis v. Pratt, 1911, in the present chapter, §3, supra) and 
continued, in part, as follows: ] 

The learned trial Judge has, however, found that the appellant did 
not rely on the skill or judgment of the respondent. He comes to 
this conclusion not because he disbelieves appellant, or on conflicting 
testimony, but, as he says, on the conclusion he draws from the ap- 
pellant’s evidence. This Court has the same evidence as the learned 
trial Judge had before him, and while I realize an Appeal Court 
should not lightly disturb the finding of a trial judge on a question 
of fact, yet, under the circumstances of this case, I think the Court 
has as equal opportunities as the learned trial Judge for coming to 
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a correct conclusion on the evidence on this point. The appellant 
says that on Saturday afternoon, May 8, 1920, when he decided he 
would buy an Overland car, he went to the Willys-Overland Company, 
Limited’s place of business, and this company referred him to the 
respondent. He then went to the respondent’s place of business, and 
there met Mr. McCullough, (an employee of the respondent), and 
told him he wanted to buy an Overland car,—light runabout, two- 
seater car. He also told Mr. McCullough that he wanted to go to 
Gravelbourg on Monday. Mr. McCullough was not quite sure that he 
had an Overland in stock to make delivery that afternoon. During 
the discussion, Mr. Ryan, the respondent’s manager, came in, and 
appellant also told him he wanted to buy an Overland car.... 

With great deference, the learned trial Judge, in my opinion, laid 
undue stress on the fact that the appellant went to the respondent 
with his mind made up as to the kind or class of car he wanted. He 
seems to have thought that, because the appellant stated the kind or 
class of car he wanted, that showed that he was not relying on the 
skill or judgment of the seller to supply him with one reasonably 
fit for his purpose. I do not think it has that effect. Appellant still 
relied on the skill or judgment of the respondent to sell him a car 
of that class reasonably fit for his purposes. Appellant did not select 
the particular car himself, he left that to the respondent, and the 
respondent was unfortunate in its selection of the particular car it 
sold to the appellant. Were it admitted or proved that none of this 
class of cars is reasonably fit to run from place to place, I think it 
would be otherwise; because it could then perhaps be rightly held 
that appellant had selected a car that could not run. But in the 
absence of evidence, and the fact that respondent is a dealer in this 
class of car, I think I must assume this class of car is reasonably fit 
to run from place to place. In fact, respondent practically admits 
this when its manager Ryan said to appellant: 

“You know we have difficulty with probably an odd car in a ship- - 
"ment, and you are unfortunate in that you got a car that no doubt 
has been badly assembled.” 

In my opinion the case at bar comes within Preist v. Last, supra, 
rather than Chanter v. Hopkins, supra.... 

In my opinion then there was an implied condition that the re- 
spondent should supply the appellant with a car that was reasonably 
fit for the particular purpose for which appellant required the car, 
namely, to convey him from place to place, and the respondent did 
not do so, as the evidence shows it was not reasonably fit to go 
from place to place, notwithstanding that respondent had put some- 
thing like 156 hours working time on it, repairing and adding parts 
CO Rita cece 

Having come to the conclusion that the car was not reasonably fit 
for the purposes of appellant, and that respondent is liable under 
the implied condition, the question remains: What damages is the 
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appellant entitled to, as, the property in the car having passed to him, 
he cannot reject it and repudiate the contract of sale? 

The measure of damages is the difference between the value of 
the car which was delivered to the appellant at the time of delivery 
and the one which should have been delivered, namely, $1,445. Ap- 
pellant paid $1,445 for the car delivered. He says it is worth nothing 
to him, but that he may be able to sell it for $500 or $600. Bowman, 
one of appellant’s witnesses, says it might be sold for $800. The car 
had been in use for about a month, consequently these figures are, 
in effect, for the car as a second-hand car. There is no evidence 
to show what it would cost to put it in proper running order. Upon 
the whole evidence I think a fair and reasonable amount to allow 
for damages would be $445. 

The judgment of the learned trial Judge will therefore be re- 
versed, and appellant will have judgment for $445, with costs of the 
action and of this appeal. 


[Haultain C.J.S. concurred with McKay J.A. Embury J.K.B. (dis- 
senting) gave reasons for dismissing the appeal. ] 


Appeal allowed. 


MANCHESTER LINERS v. REA. 
[1922] 2 A.C. 74; S.C., 91 L.J.K.B. 504. In the House of Lords. 


Lorp BuckKMASTER. My Lords, when the circumstances in which 
this appeal has arisen are examined, it will be found that its deter- 
mination really depends upon the proper aspect of the facts rather 
than on an examination of uncertain principles of law. 

The appellants are the owners of the steamship known as the 
Manchester Importer, and the respondents are coal merchants of 
Liverpool, who are in the habit of supplying coal for bunkering 
steamers. 

In the autumn of 1919 the position of shipowners anxious to obtain 
coal for their steamers was one of peculiar difficulty. The coal supply 
was in the hands of the Coal Controller who had authority to restriet 
and direct supplies as he thought right, and, in addition, a railway 
strike had begun on September 27, lasting until October 7, with the 
result that the loading of vessels in the South Wales ports ceased, 
so that in’ October the only coal available for bunkering purposes 
at Manchester was the coal in stock at Partington or on vessels then 
at sea. 

In October the appellants’ steamer was at Partington waiting to 
be coaled, and shortly before October 7 one of the directors of the 
appellant company saw Mr. Bradley, who was agent for the Controller, 
and discussed with him the position of supplies. He was told as to 
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the stock that was then in hand, which Was 300 tons of South Wales 
coal, and 300 local tons, and that it was quite inadequate to satisfy 
the demand; he was also informed that the Coal Controller was doing 
his best to divert a collier that would bring some 4000 to 5000 tons 
more coal into the port. Relying upon the prospect of this latter 
source, a form was obtained by the appellants from the Coal Con- 
troller known as a “pre-entry form,” without which they would be 
unable to obtain coal. That was dated October 8 and was passed, en- 
titling the appellants to obtain Welsh coal at Partington. 

On the same day, following a telephonic communication, they sent 
an order to the respondents in these terms: “Referring to conversa- 
tion with Mr. Edwards please supply five hundred tons South Wales 
coal for the steamship Manchester Importer at Partington on Friday, 
and oblige.” 

This order was accepted and coal was delivered under it which 
had been brought in by the vessel referred to by Mr. Bradley, which 
turned out to be steamship Penrhys; unfortunately the furnaces of the 
Manchester Importer were natural draught furnaces, for which the 
coal supplied was wholly unsuitable, so that the steamer was obliged 
to return to port. An action was then brought by the appellants 
claiming damages against the respondents for breach of implied war- 
ranty as to the character of their goods, which succeeded before Salter 
J., and failed in the Court of Appeal. 

The grounds on which the judgment of the Court of Appeal de- 
pend are these: That the agent for the plaintiffs, who acted for them 
in obtaining the contract, knew, both by general knowledge and by 
special information, all about the coal position at the time when he 
made the contract, and knowing that the only coal that could be ob- 
tained was the coal from the steamship Penrhys, his order must be 
regarded as an order for satisfaction from that source, and this order 
was satisfied. 

Both these propositions need to be modified in the light of the 
evidence. The knowledge possessed by the plaintiffs was undoubtedly 
that the coal supplies in Manchester were short and inadequate to 
the demand, and that a steamship, which turned out to be the Penrhys, 
was expected into port containing coal. What the quality or charac- 
ter of that coal was they did not know, and they certainly did not 
order any coal as coal from that steamship. 

It then remains to be considered whether in the circumstances 
there was: any warranty that the coal was suitable for the purpose 
for which it was required. It is plain that the order was expressed 
for the use of a particular steamship, and it must, therefore, be as- 
sumed that the respondents knew the nature of her furnaces and the 
character of the coal she used, for it was this coal they contracted 
to supply. 

On this assumption, however, the respondents have argued that 
by virtue of s. 14 of the Sale of Goods Act, 1893, no warranty can 


25—SALE OF GOODS. 


386 Manchester Liners v. Rea. [ CHAP. IV. 


be implied unless “the buyer expressly or by implication makes known 
to the seller the particular purpose for which the goods are required, 
so as to show that the buyer relies on the seller’s skill and judg- 
ment,” and this the order in question fails to effect. This is, in 
my opinion, a misunderstanding of the statute, for the section em- 
braces and restates the common law doctrine in the form which 
was clearly derived from the case of Jones v. Just, L.R. 3 Q.B. 197. 
If goods are ordered for a special purpose, and that purpose is dis- 
closed to the vendor, so that in accepting the contract he undertakes 
to supply goods which are suitable for the object required, such a con- 
tract is, in my opinion, sufficient to establish that the buyer has 
shown that he relies on the seller’s skill and judgment. 

The view taken by Lord Russell C.J., in Gillespie Bros. & Co. 
v. Cheney, Eggar & Co., [1896] 2 Q.B. 59, appears slightly at vari- 
ance with this conclusion though the result is the same, for he re- 
gards the common law as partly incorporated in the statute and partly 
remaining outside. In my opinion, the section completely incorpor- 
ates the common law, and in no way limits its operation. There, 
therefore, was a warranty in this case, and the circumstances from : 
which it is suggested that such a warranty can be negatived cannot 
be found. At the best the facts amount to no more than this—that 
the buyer knew that the sources of supply of the vendor were limited, 
and they might, indeed, be confined to the cargo of a particular ves- 
sel. That does not negative an implication drawn from the face of 
the contract that the coal supply must be of a certain quality or it 
would be useless for the purpose in hand. The respondents them: 
selves may well have been unaware of what was the character of 
the coal in the Penrhys until her cargo was discharged, but its gen- 
eral description of South Wales coal certainly included coal that 
might be suitable and would have satisfied the contract, and if the 
respondents found that its actual cargo was unsatisfactory for this 
purpose it was their duty to have informed the vendor at once. 

I think the judgment of Salter J. is correct, and I think the judg- 
ment of the Court of Appeal should be reversed. 


[Lord Dunedin, Lord Atkinson, and Lord Sumner also gave rea- 
sons for allowing the appeal. Lord Carson concurred. ] 


Order of the Court of Appeal reversed and judgment of 
Salter J. restored. Cause remitted to the King’s Bench 
Division to do therein as shall be just and consistent with 
this judgment. 


BALDRY v. MARSHALL. 


[1925] 1 K.B. 260; S.C., 94 L.J.K.B. 208. In the Court of Appeal. 


Appeal by the defendants from the judgment of Greer J. in favour 
of the plaintiff in an action to recover back the purchase money 
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which the plaintiff had paid for an eight cylinder Bugatti car bought 
from the defendants. The plaintiff claimed the right to reject the 
car, he having informed the defendants prior to the making of the 
contract that he wanted a fast car, that would be flexible and easily 
managed, and that would be comfortable and suitable for the ordinary 
purposes of a touring car, whereas the car proved to be uncomfortable 
and unsuited for touring purposes. 


Bankes L.J. This is an appeal from a judgment of Greer J., and 
‘upon the facts as found by the learned judge his conclusion was in 
my opinion quite right. It appears that the plaintiff wrote to the 
defendants, “Can you tell me if the Bugatti eight cylinder is likely 
to be on the market this year, if so will you send particulars?” in- 
dicating that according to his impression this was a new type of 
car that was going to be put on the market. In their reply the 
defendants said: “As no doubt you are already aware, we specialize 
in the sale of these cars, and are in a position to supply you with 
all information necessary,” thereby intimating that the plaintiff might 
regard them as persons upon whose skill and judgment he could 
safely rely. Those letters were followed by an interview at which 
the plaintiff made plain to the defendants the purpose for which he 
required the car. Then came the contract, which was on a printed 
form. It was in the form of a request by the plaintiff to the de- 
fendants to supply him with ‘one eight cylinder Bugatti car fully 
equipped and finished to standard specification as per the car in- 
sspected.” On the back of the contract there was printed “The com- 
pany reserves the right to withdraw any model or alter specifications 
or prices without notice. Illustrations and specifications must be 
taken as a general guide and not as binding in detail,” and under 
the heading “Guarantee” the words, “The same as received by us 
from the manufacturers.” The guarantee which they had so received 
from the manufacturers was expressed to be “against any breakage 
of parts due to faulty material,” and contained the following clause: 
“Cars are sold on condition that the foregoing guarantee is accepted 
instead of and expressly excludes any other guarantee or warranty, 
statutory or otherwise.” It is said that by the use of that language 
the defendants meant to exclude conditions as well as warranties; 
but they have not done so, and if there is one thing more clearly 
established than another it is the distinction which the law recognizes 
between a condition and a warranty. In Wallis v. Pratt, [1911] 
A.C. 394, the sellers by a clause stating that ‘Sellers give no warranty 
express or implied’? endeavoured to exclude the condition implied 
under s. 13 of the Sale of Goods Act, that the goods sold should 
correspond with the description, but the House of Lords held that 
‘they had not used apt words to effect that purpose. So here the 
defendants have not used the necessary language to exclude the im- 
plied condition which arises under s. 14 as to fitness for the particular 
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purpose of which the plaintiff had given them notice. But then it is 
said that even if the implication of that condition is not excluded 
by the terms of the contract it is excluded by the proviso to sub-s. 
1 on the ground that the car was sold under its trade name. It is 
however clear to my mind upon the evidence that it was not in fact 
sold under a trade name within the meaning of the proviso. The 
mere fact that an article sold is described in the contract by its 
trade name does not necessarily make the sale a sale under a trade 
name. Whether it is so or net_depends upon the circumstances. I 
may illustrate my meaning by reference to three different cases. 
First, where a buyer asks a seller for an article which will fulfil 
some particular purpose, and in answer to that request the seller 
sells him an article by a well-known trade name, there I think it 
is clear that the proviso does not apply. Secondly, where the buyer 
says to the seller, “I have been recommended such and such an ar- 
ticle’—mentioning it by its trade name—‘‘will it suit my particular 
purpose?” naming the purpose, and thereupon the seller sells it with- 
out more, there again I think the proviso has no application. But 
there is a third case where the buyer says to a seller, “I have been 
recommended so and so’—giving its trade name—‘“as suitable for the 
particular purpose for which I want it. Please sell it to me.” In 
that case I think it is equally clear that the proviso would apply 
and that the implied condition of the thing’s fitness for the purpose 
named would not arise. In my opinion the test of an article having 
been sold under its trade name within the meaning of the proviso is: 
Did the buyer specify it under its trade name in such a way as te 
indicate that he is satisfied, rightly or wrongly, that it will answer 
his purpose, and that he is not relying on the skill or judgment of 
the seller, however great that skill or judgment may be? Here there 
is nothing to show that the plaintiff when describing the car in the 
contract as an “eight cylinder Bugatti car,” after he had communi- 
cated to the defendants the purpose for which he wanted it, meant 
to intimate that he was not relying on their skill and judgment. The 
evidence seems to be all the other way. In my opinion the appeal 
must be dismissed. 


[Atkin L.J. also gave reasons for dismissing the appeal. ] 


Sarcant L.J. I am of the same opinion, and I will confine my ob- 
servations to the meaning of the proviso to s. 14, sub-s. 1. It seems 
to me that the articles which are dealt with in that proviso are 
primarily things like patent medicines and common articles sold 
under well-known trade names. In my judgment the proviso does 
not apply to an article like a motor car, which is sold under a very 
elaborate and specific description. The proviso rather applies to a 
“sale of a specified article under its patent or other trade name,” 
and it seems to me that the sort of mischief it was intended to pre- 
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vent was this:—It is well known that patent medicines and articles 
sold under trade names are often sold under puffing or laudatory 
hames, which imply that the article will perform a definite function 
satisfactorily. Suppose a hosier were to offer for sale some hose 
as “holeproof hose,” and a purchaser were to send him an order for 
holeproof hose, I think it is clear that the purchaser would under 
ordinary circumstances be relying on the skill and judgment of the 
vendor to sell him an article which would have the quality implied 
in its name. But if there is on the market a well-known article 
known as holeproof hose, then it seems to me that the proviso is 
aimed at preventing an order of that article under its laudatory 
name from raising the implication that the buyer is asking the seller 
to supply him with something which will fulfil the requirements in- 
dicated by the name. I do not say that that is the only purpose of 
the proviso, but I think it is the main purpose. 

But apart from that I think that too much importance has been 
attached to the proviso in the argument for the appellant, because 
it seems that it is only to apply in the absence of anything to the 
contrary, that is to say, it is only on the mere ordering of an article 
by its trade name that the implied condition is excluded. In my 
judgment, although a person may order an article under a patent 
or trade name within the meaning of the proviso, yet if at the same 
time that the order is given he makes it clear to the vendor that 
he is relying on his skill and judgment to ensure that the article 
shall be fit for the particular purpose, the proviso has no applica- 
tion, and the buyer is entitled to the benefit of the provisions of 
sub-s. 1. I agree that the appeal should be dismissed. 


Appeal dismissed. 


[As to condition of fitness for particular purpose, see also Chanter 
v. Hopkins, 1838, in the present chapter, §3, supra; Randall v. New- 
son, 1877, 2 Q.B.D. 102, 23 R.C. 480; Preist v. Last, [1903] 2 K.B. 148; 
Grocers Wholesale Co. v. Bostock, 1910, 22 O.L.R. 130; Canadian Gas 
Power v. Orr, 1911, 23 O.L.R. 616, affirmed, 46 Can. S.C.R. 636; 
Hopkins v. Jannison, 1914, 30 O.L.R. 305, 18 D.L.R. 88; Alabastine 
Co. v. Canada Producer Co., 1914, 30 O.L.R. 394, 17 D.L.R. 813; Wood 
v. Anderson, 1915, 33 O.L.R. 143, 21 D.L.R. 247; Dominion Paper Box 
Co. v. Crown Tailoring Co., 1918, 42 O.L.R. 249, 45 D.L.R. 557; Win- 
slow v. Jensen, 1920, 16 Alta. L.R. 65, 55 DLR. 314, [1920] 3 
W.W.R. 856; Benjamin on Sale, 6th ed. 1920, pp. 715-727, 745-746; 
Williston on Sales, 2nd ed. 1924, vol. 1, pp. 438-502.] 


CHAPTER V. 
DELIVERY, ACCEPTANCE AND PAYMENT. 


§1. Delivery and payment. ris 


MORTON v. LAMB. 


1797, TER, 125, 101 BR 890) 4 RR. 395s Zon IVC. 500s. tne the 
King’s Bench. 


In an action on the case, the plaintiff declared against the de- 
fendant, for that whereas on the 10th February, 1796, at Manchester, 
in the county of Lancaster, in consideration that the plaintiff, at ~ 
the special instance and request of the defendant, had then and there 
bought of the defendant 200 quarters of wheat, at £5 0s. 6d. per 
quarter, such price to be therefor paid by the plaintiff to the de- 
fendant, he, the defendant, undertook and then and there promised. 
the plaintiff to deliver the said corn to him (the plaintiff) at Shard- 
low, in the county of Derby, in one month from that time, viz., of 
the sale; and then he alleged that although he (the plaintiff) always, 
from the time of making such sale for the space of one month then 
next following and afterwards, was ready and willing to receive the 
said corn at Shardlow, yet the defendant not regarding his said 
promise, &c., did not in one month from the time of the making of 
such sale as aforesaid, or at any other time, deliver the said corn 
to the plaintiff at Shardlow, or elsewhere, although he (the defendant) 
was often requested so to do, &c. The defendant pleaded the gen- 
eral issue; and at the trial the plaintiff recovered a verdict. 

Holroyd obtained, in the last term, a rule calling on the plaintiff 
to shew cause why the judgment should not be arrested, because it 
was not averred that the plaintiff had tendered to the defendant the 
price of the corn, or was ready to have paid for it on delivery. He 
said this was necessary on the principle established in many cases, 
particularly in Thorpe v. Thorpe, Salk. 171, Callonel v. Briggs, Salk 
113, Kingston v. Preston, Doug. 8rd ed. 638, Jones v. Barclay, Doug. 
8rd ed. 684, and Goodisson v. Nunn, 4 T.R. 761, that when something 
is to be done by both parties to a contract at the same time, as in 
this case the tendering of the money and the delivery of the corn, 
there the party suing the other for non-performance of his part, must 
aver an offer at least at the same time to perform what was to be 
done by himself. 
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Law, Wood and Scarlett now showed cause. The covenants here 
are mutual and independent,.... 


Lorp Kenyon C.J. If this question depended on the technical nice- 
ties of pleading, I should not feel so much confidence as I do: but it 
depends altogether on the true construction of this agreement. The 
defendant agreed with the plaintiff for a certain quantity of corn, 
to be delivered at Shardlow within a certain time, and there can be 
no doubt but that the parties intended that the payment should be 
made at the time of the delivery. It is not imputed to the defendant 
that he did not carry the corn to Shardlow, but that he did not deliver 
it to the plaintiff: to this declaration the defendant objects, and says 
“T did not deliver the corn to you (the plaintiff), because you do not 


say that you were ready to pay for it; and if you were not ready, I- 


am not bound to deliver the corn;” and the question is, whether that 
should or should not have been alleged. The case decided by Lord 
Holt in Salk. 112, if indeed so plain a case wanted that authority to 
support it, shows that where two concurrent acts are to be done, the 
party who sues the other for non-performance must aver that he 
had performed, or was ready to perform, his part of the contract. 
Then the plaintiff in this case cannot impute to the defendant the 
non-delivery of the corn, without alleging that he was ready to pay 
the price of it. A plaintiff, who comes into a court of justice, must 
show that he is in a condition to maintain his action. But it has 
been argued that the delivery of the corn was a condition precedent, 
and some cases have been cited to prove it: but they do not appear 
to me to be applicable. In the one in Saunders, 2 Saund. 250, the 
party was to pull down a wall, and was then to be paid for it; there 
is no doubt but that the pulling down of the wall was a condition 
precedent to the payment; the act was to be done, and then the price 
was to be paid for it. So in the case in Salk. 171, where work was 
to be done, and then the workman was to be paid. And in ordinary 
‘eases of this kind the work is to be done before the wages are earned: 
but those cases do not apply to the present, where both the acts are 
to be done at the same time. Speaking of conditions precedent and 
subsequent in other cases only leads to confusion. In the case of 
Campbell v. Jones, 6 T.R. 570, I thought, and still continue of that 
opinion, that whether covenants be or be not independent of each 
other, must depend on the good sense of the case, and on the order 
in which the several things are to be done: but here both things, 
the delivery of the corn by one, and the payment by the other, were 
to be done at the same time; and as the plaintiff has not averred that 
he was ready to pay for the corn, he cannot maintain this action 
against the defendant for not delivering it. 


[Grose and Lawrence JJ. gave reasons for reaching the same con- 
clusion. ] 
Rule absolute. 
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IN RE EDWARDS; EX PARTE CHALMERS. 


1873, L.R. 8 Ch. 289; S.C., 42 L.J. Bkptcy. 37. In the Court of Ap- 
peal in Chancery. 


This was an appeal from a decision of the Chief Judge in Bank- 
ruptcy. 

On the 19th of October, 1870, Messrs. Halli Brothers & Shaw, of 
Widnes, contracted to sell to the bankrupt Edwards 330 tons of 
bleaching-powder, upon terms witich were stated in the following 
letter written by their agent:— 

“Dear Sir—I have this day sold to you, on account of Messcs. 
Hall Brothers & Shaw, Widnes, 330 tons of bleaching-powder, 35 per 
cent, at 8s. 6d. per cwt., free on board here, to be delivered thirty 
tons per month from February to December, 1871, both inclusive. To 
be packed in oak casks, and to be unbranded. Payment by cash in 
fourteen days from date of each delivery, deducting 2%4 discount.” 

Under the terms of this contract the monthly instalments up to 
and including the October instalment were delivered and paid for. 
The November instalment was delivered, but was not paid for. 

On the 20th of December, 1871, Edwards called a meeting of his 
creditors, at which he declared himself insolvent. Messrs. Hall & Co. 
attended this meeting, and on the 23rd of December they wrote 
a letter to Edwards in the following terms:— 

“We give you notice that we refuse to deliver any more bleach- 
ing-powder upon contract.” 

Accordingly, the December instalment of bleaching-powder was 
never delivered. 

On the 1st of January, 1872, Edwards filed a petition for liquida- 
tion by arrangement; but on the 19th of January it was resolved to 
proceed in bankruptcy, and he was adjudicated a bankrupt on the 
8th of February following. Mr. Chalmers was subsequently appointed 
trustee. 

Under these circumstances the trustee claimed the delivery of 
the thirty tons of bleaching-powder, and on Hall & Co. refusing to 
deliver them, he claimed, in the County Court at Liverpool, damages 
amounting to £150 against Hall & Co., for their breach of the con- 
tract. The County Court Judge having refused his application, the 
trustee applied to the Chief Judge in Bankruptcy, who affirmed the 
decision of the County Court Judge. The trustee now renewed the 
application before the Court of Appeal. 


Stir G. Mretiisu L.J., after stating the facts of the case, continued 
as follows: 

The first question that arises is, what are the rights of a seller 
of goods when the purchaser becomes insolvent before the contract 
for sale has been completely performed? I am of opinion that the 
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result of the authorities is this—that in such a case the seller, not- 
withstanding he may have agreed to allow credit for the goods, is 
not bound to deliver any more goods under the contract until the 
price of the goods not yet delivered is tendered to him; and that, if 
a debt is due to him for goods already delivered, he is entitled to 
refuse to deliver any more till he is paid the debt due for those al- 
ready delivered, as well as the price of those still to be delivered. In 
Bloxam v. Sanders, 4 B. & C. 941, 948, Bayley J. says: “If goods 
are sold upon credit, and nothing is agreed upon as to the time of 
delivering the goods, the vendee is immediately entitled to the pos- 
session, and the right of possession and the right of property vest 
at onee in him; but his right of possession is not absolute, it is liable 
to be defeated if he becomes insolvent before he obtains possession. 
Whether default in payment when the credit expires will destroy his 
right of possession if he has not before that time obtained actual 
possession, and put him in the same situation as if there had been 
no bargain for credit, it is not now necessary to inquire, because this 
is a case of insolvency, and in a case of insolvency the point seems 
to be perfectly clear: Hanson v. Meyer, 6 Hast 614. If the seller has 
despatched the goods to the buyer, and insolvency occurs, he has a 
right, in virtue of his original ownership, to stop them in transitu. 
Why? Because the property is vested in the buyer so as to subject 
him to the risk of any accident; but he has not an indefeasible right 
to the possession, and his insolvency, without payment of the price, 
defeats that right. And if this be the case after he has despatched 
the goods, and whilst they are in transitu, a fortiori is it when he 
has never parted with the goods, and when no transitus has begun. 
The buyer, or those who stand in his place, may still obtain the 
right of possession if they will pay or tender the price, or they may 
still act upon their right of property if anything unwarrantable is 
done to that right.” 

In Wentworth v. Outhwaite, 10 M. & W. 436, 452, Parke B. says: 
“What the effect of stoppage in transitu is, whether entirely to re- 
seind the contract or only to replace the vendor in the same position 
as if he had not parted with the possession, and entitle him to hold 
the goods until the price be paid down, is a point not yet finally de- 
cided, and there are difficulties attending each construction. If the 
latter supposition be adopted (as most of us are strongly inclined to 
think it ought to be, on the weight of authority), the vendor is en- 
titled. to retain the part actually stopped in transitu till he is paid 
the price of the whole, but has no right to retake that which has ar- 
rived at its journey’s end. His right of lien on the part stopped 
is revested, but no more.” 

And in Griffiths v. Perry; 1 E. & E. 680, 688, Crompton J. says: “A 
vendor’s lien on specific goods sold is gone when a bill is given for 
the price, but revives if that bill is dishonoured before he has parted 
with possession of the goods; or rather, he then acquires, not a lien, 
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strictly speaking, but a right of withholding delivery, analogous to 
the right of an unpaid vendor to stop in transitu. Miles v. Gorton, 
2 Cr. & M. 504, and many other cases, show that a part delivery 
of the goods does not do away with the right to withhold delivery 
of the rest, unless such part delivery is intended as a delivery of the 
whole. Then does it make any difference here that the goods were 
not specific goods? I think that Valpy v. Oakeley, 16 Q.B. 941, is con- 
clusive to show that it does not; and I consider that case to have 
been rightly decided .... What, then, is the position of the parties. 
upon the bill becoming dishonoured and the vendee insolvent? <Ac- 
cording to Lord Abinger’s view of the law in Miles v. Gorton, the 
contract to deliver is thereby put an end to altogether. I am not in- 
clined to go so far as to say that; but I think that, at all events, 
the vendor has a right, in such a state of things, to say to the 
vendee, ‘I will not deliver the goods until I see that I shall get 
my price paid.’ So, in the present case the plaintiff, or his assignees 
in bankruptcy, could not, I think, call upon the defendant to deliver 
the rest of the iron without paying him for it.” 

In both Bloxam vy. Sanders and Wentworth v. Outhwaite there 
had been a sale of specific goods, not merely an agreement to sel! 
goods to be delivered by instalments; but it would be strange if the 
right of a vendor, who had .agreed to deliver goods by instalments 
were less than that of a vendor who had sold specific goods; and the 
judgment of Crompton J. in Griffiths v. Perry, to which I have re- 
ferred, shows clearly that there is no difference between the two cases. 

I am, therefore, of opinion that, in the present case, when the in- 
solvency of the purchaser had been declared the vendor was not 
bound to deliver any more goods until the price of the goods delivered 
in November, as well as those which were to be delivered in De- 
cember, had been tendered to him. The only question then is, what 
was the effect of the vendor’s letter of the 28rd of December? Mr. 
Russell argued that the refusal to perform a contract before the time 
arrives for its performance is in itself a breach of the contract. But 
that can only be the case where the person who refuses to perform 
the contract is not entitled to refuse. Had the vendor in this case 
a right to refuse? In my view that depends upon the question 
whether the insolvent purchaser was ready and willing to pay the 
price both of the November and December instalments. It is clear 
that he was not. I admit that the mere non-payment of the price: 
of the November instalment did not of itself give a right to the 
vendor to refuse to perform the contract; and I agree with what was 
said by Crompton J. in Griffiths v. Perry, that the mere fact of 
the insolvency of the purchaser did not put an end to the contract. 
It certainly would be very unfair if it had that effect; for if the 
insolvent had any beneficial contracts remaining, it would be hard 
on him as well as on his creditors if they could not have the benefit 
of those contracts. But if an insolvent has any such beneficial con- 
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tracts, it is his duty to inform his creditors or the Court of Bank- 
ruptcy, if the case be within its jurisdiction, of the fact, and he can 
then apply to have a sufficient part of his assets applied for the com- 
pletion of the contracts, and if the contracts were beneficial this 
would, without doubt, be allowed by his creditors or by the Court. 
If this were done, and due notice were given to the vendor, I enter- 
tain no doubt that he would be bound to complete the contract on 
his part, and would not be allowed to take advantage of the insolvency 
of the other party to put an end to the contract. But where the 
insolvent or his trustee does nothing of the kind, he practically gives. 
notice to his creditors and those with whom he has contracted that 
he does not mean to pay any of his debts or perform any of his. 
contracts. In the present case, Edwards, by calling his creditors to- 
gether and informing them of his insolvency, practically gave notice 
to Hall & Co., that he did not mean to pay them either for the 
November or the December instalment. Indeed he could not pay for 
the November instalment without the consent of the other creditors; 
it would have been a fraudulent preference. Both parties knew that 
he had no intention of paying any further sum; and Hall & Co.’s. 
letter of the 23rd of December only means that on the assumption, 
which assumption they were, under the circumstances, justified in 
making, that the November and December instalments would not be 
paid, they refused to deliver any more bleaching-powder. In my 
opinion they had a right to say that, and they committed no breach 
of the contract by writing the letter. The appeal must therefore be 
dismissed with costs. 


[Lord Selborne L.C. and James L.J. concurred. ] 


Appeal dismissed. 


[The case of Griffiths v. Perry, referred to in the foregoing judg- 
ment, is founded on Valpy v. Oakeley, 1851, in chapter VI, §3, infra. 
As to an unpaid seller’s lien for the price of goods, see chapter VII, 
§1, infra. ] 


[As to delivery and payment, see also Re Faulkners, 1917, in. 
chapter IV, §5, supra; Re Thompson Knitting Co., 1925, 56 O.L.R. 
625, [1925] 2 D.L.R. 1007, 5 C.B.R. 489; Benjamin on Sale, 6th ed. 
1920, pp. 682-685, 780-782; Williston on Sales, 2nd ed. 1924, vol. 2, 
pp. 1103-1116. As to an action for the price, see chapter VI, §1, infra.] 
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E. CLEMENS HORST CO. v. BIDDELL BROS. 


[1912] A.C. 18; S.C., 81 L.J.K.B. 42. In the House of Lords, on ap- 
peal from the Court of Appeal: Biddell Bros. v. H. Clemens Horst Co., 
[1911] 1 K.B. 934; S.C., 80 L.J.K.B. 584, which had reversed the judg- 
- ment. of Hamilton J.: [1911] 1 K.B. 214; S.C., 80 L.J.K.B. 584. 


Action brought by Biddell Bros. against E. Clemens Horst Co., 
for damages for refusal to ship or deliver 150 bales of hops. The 
defendants alleged that, by reason of the plaintiffs’ violation of the 
entire unfulfilled portion of the contracts in refusing to pay for the 
hops in accordance with the terms of the contracts, the defendants 
were entitled to refuse further to perform the contracts, and they 
counterclaimed for damages for refusal to take and pay for the 150 
bales of hops. 


Hamixtton J. This is an action upon two contracts, between 
Vaux & Sons, Limited, as buyers, and the defendants, as sellers, 
made in 1904, and in 1908 assigned by Vaux & Sons to the plaintiffs 
for value, for the sale annually, till 1912, of one hundred bales of 
choice brewing Pacific Coast hops and fifty bales of British Colum- 
bian hops, a scarcer and superior variety. The hops were to be ship- 
ped to Sunderland, and the buyers were to pay for the hops at the 
rate of 90s. per 112 lbs., c.i.f. to London, Liverpool, or Hull (in the 
second contract to London); “terms net cash.” No question is raised 
as to the calculation of the freight being to London, Liverpool, or 
Hull, while the shipment is to be to Sunderland. The dispute be- 
tween the parties arose out of the terms of the contracts as to the 
payment of the price and with reference to the 1909 shipment. The 
plaintiffs say that the price is not to be paid until they have had an 
opportunity of examining the shipment, which cannot be until its 
arrival in this country; the defendants, that the obligation is to pay 
against tender of the shipping documents, whether the hops have ar- 
rived or not. The plaintiffs expressly stated in the correspondence 
“that they did not intend to take delivery of the 1909 shipment except 
upon the terms of payment for which they now contend, and therefore, 
if they are wrong in that contention, the defendants were relieved from 
the obligation to tender the hops, and the plaintiffs broke the con- 
tracts as regards that particular shipment. The shipments for 1910 
and following years are not affected by the refusal to take delivery 
in the present case. 

The defendants, the sellers, say that the stipulation in these con- 
tracts, “terms net cash,” means net cash against documents. The 
plaintiffs, the buyers, say that if that were intended it would have 
been easy to say so. The circumstance that the contracts might have 


§ 2] Clemens v. Biddell. 397 


been made quite clear by apt words does not assist me in interpreting 
them as they stand. ‘“Terms.net cash,” in the absence of proof of 
trade custom or trade meaning, imports only that there is to be no 
credit and no deduction by way of discount, rebate, or otherwise, 
and one must look primarily at the contract to pay to see what are 
the circumstances under which payment is to be made. The con- 
tract is to pay “for the said hops at the rate of 90 shillings sterling 
per 112 lbs., c.i.f. to London, Liverpool, or Hull,” and the meaning 
of a contract of sale upon cost, freight, and insurance terms is so 
well settled that it is unnecessary to refer to authorities upon the 
subject. A seller under a contract of sale containing such terms 
has firstly to ship at the port of shipment goods of the description 
contained in the contract; secondly to procure a contract of affreight- 
ment, under which the goods will be delivered at the destination 
contemplated by the contract; thirdly to arrange for an insurance 
upon the terms current in the trade which will be available for the 
benefit of the buyer; fourthly to make out an invoice as described 
by Blackburn J. in Ireland y. Livingston, L.R. 5 H.L. at p. 406, or in 
some similar form; and finally to tender these documents to the 
buyer so that he may know what freight he has to pay and obtain 
delivery of the goods, if they arrive, or recover for their loss if they 
are lost on the voyage. Such terms constitute an agreement that 
the delivery of the goods, provided they are in conformity with the 
contract, shall be delivery on board ship at the port of shipment. It 
follows that against tender of these documents, the bill of lading, in- 
voice, and policy of insurance, which completes delivery in accord- 
ance with that agreement, the buyer must be ready and willing to 
pay the price. In this case payment before the arrival of the goods 
in this country was involved. 

It is said that_ s. 34 of the Sale of Goods Act, 1893, requires that 
before the delivery can be one in accordance with the contract, against 
which the price must be paid, the seller must afford the buyer a 
reasonable opportunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with the contract. It 
is well settled law, and the case of Polenghi v. Dried Milk Co., 10 
Com. Cas. 42, affords an instance of it, that where, either by the ex- 
press terms of the contract or by implication from the letters c.if. in 
the contract, payment has to be made against documents, the buyer’s 
right to examine the goods and reject them if they are not in con- 
formity with the contract still remains unimpaired. I certainly can- 
not infer that, where the parties have dealt on c.if. terms, the buyer 
is not afforded a reasonable opportunity of examining the gooda, 
though he may be bound to pay the price against tender of the docu- 
ments and have no opportunity of seeing the goods until arrival at 
their destination. Nor does the fact that the buyer cannot see the 
goods until their arrival make the contract inconsistent with the 
provisions of s. 28 of the Sale of Goods Act, 1893, which provides 
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that “unless otherwise agreed, delivery of the goods and payment 
of the price are concurrent conditions, that is to say, the seller must 
be ready and willing to give possession of the goods to the buyer in 
exchange for the price, and the buyer must be ready and willing to 
pay the price in exchange for possession of the goods.” Wither the 
letters c.i.f. in these contracts constitute an agreement “otherwise” 
within the section, or possession must be deemed to have been given 
under the contracts when the hops have been put on board and the 
documents, which represent them-.and include the bill of lading, have 
been tendered to the buyers. The subsequent clauses in the contracts 
do not affect the above construction of the contract or convert it into 
a contract to pay only on arrival and inspection. 

Judgment for defendants. 


[The plaintiffs appealed to the Court of Appeal. Vaughan Wil- 
liams and Farwell L.JJ. gave reasons for allowing the appeal.] 


Kennepy L.J. (dissenting). This is an appeal of the plaintiffs in 
the action against the judgment of Hamilton J. sitting as a judge 
without a jury for the trial of commercial cases in the King’s Bench 
Division. The action before him comprised a claim of the plaintiffs 
for damages for breaches of two contracts, partly typewritten and 
partly printed, and a counter-claim of the defendants for breaches 
of the same contracts. 

So far as regards the claim of the plaintiffs, which Hamilton J. 
has dismissed, his judgment was in my opinion right, and but-for 
the contrary opinion of the other members of this Court, from whom 
I have the misfortune to differ, I should have ventured to think the 
case a reasonably simple one. 

The material terms of the two contracts, with the conflicting con- 
tentions of the litigants thereon, are carefully stated by Hamilton 
J. in the opening portion of his judgment, [1911] 1 K.B. 214; 16 
Com. Cas. 12, 13, and it is needless for me to repeat them here at 
length. It is sufficient, in order to make clear the reasoning of my 
judgment, to summarize the statement of the learned judge. Each of 
the contracts in question is a contract for the sale of foreign hops 
of specified quality, to be shipped by the defendants, the sellers, from 
the Pacific Coast to Sunderland, and to be paid for by the plaintiffs, 
the purchasers, at the rate of 90s. sterling per 112 lbs., ¢.i.f. to Lon: 
don, Liverpool, or Hull, terms net cash. No point arises, as the 
learned judge states, upon the question of the calculation of freight 
being to London, Liverpool, or Hull, while the shipment was to Sur 
derland. Possibly the explanation of this arrangement is that Messrs. 
C. Vaux & Sons, Limited, the original purchasers, who assigned their 
interest under the contracts to the plaintiffs, carried on business at 
Sunderland. Anyhow, the fact is, as it has been treated throughout 
the argument, immaterial. The dispute between the parties is as to 
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the conditions under which, according to the true interpretation of 
these contracts, the price is to be paid. The plaintiffs’ case is that 
the price was not to be paid until they had been given an opportunity 
of inspecting the shipment, which could not be given until after its 
arrival in this country. The defendants contend that the plaintiffs’ 
obligation was to pay for the hops, whether they arrived or not, 
against tender of the shipping documents. I agree with Hamilton J., 
and indeed it was not disputed on the argument before us, that the 
plaintiffs in the correspondence clearly expressed their intention not 
to take delivery of the 1909 shipment (which is that to which this 
litigation is confined) except upon the terms of payment for which 
they now contend; and, therefore, if they are wrong in that conten- 
tion, they relieved the defendants from the obligation to tender, and 
they have themselves broken these contracts so far as regards this 
particular shipment. Before litigation began, the defendants, for the 
sake of peace, offered, as a matter of grace, to make the plaintiffs 
the reasonable and businesslike concession of attaching to the ship- 
ping documents certifieates of quality of the Merchants’ Exchange at 
San Francisco, or other competent authority. But this offer was re- 
jected by the plaintiffs, and the parties, respectively, are now stand- 
ing upon their rights, as they allege, under the documents which con. 
tain the contracts. The Court, therefore, has in the present case 
to decide what are the true conditions of the right of the seller to 
payment under a c.if. contract, if that commercial contract is to 
be performed strictly according to its tenor. 

Hamilton J. has unhesitatingly decided in favour of the defendants. 
In his opinion it was unnecessary to refer to authorities as to the 
meaning of the terms “cost freight and insurance,” because those 
terms are now well settled and, as he hoped he might add, well un- 
derstood. But he has given a reasoned judgment to which I can 
discover no answer in the argument of the appellants’ counsel, which 
was for all practical purposes the same as that which appears from 
the Law Reports to have been put forward by them unsuccessfully 
in the Court below. But for the differing opinion of Vaughan Wil- 
liams L.J. and Farwell L.J., which, of course, raises in my mind a 
doubt of the correctness of my own, I should have been content to 
adopt that judgment as it stands. But, in the circumstances, and 
believing as I do that this appeal affects a large and important branch 
of import business, it is, I think, right that I should deal with the 
case in my own way, although this will involve a much longer judg- 
ment than I should otherwise have thought necessary or justifiable. 

That plaintiffs’-—that is, the appellants’—argument, apart from a 
reference to certain subordinate and subsidiary printed clauses to 
which I shall advert after dealing with the main question, hangs 
upon considerations arising from (a) the absence, after the words 
“net cash,” of such words as “against documents,” or “in exchange 
for documents”; (b) the provisions of s. 28 and s. 34 of the Sale 
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of Goods Act, 1893, in respect to the buyer’s right to have delivery 
in exchange for the price and to have an opportunity to examine 
goods tendered for acceptance. 

In regard to the wording of the contract, I do not think that 
the comment that the terms might have been more fully expressed 
helps one way or the other as to the interpretation of the contract 
as it stands. All that can be said is that, the condition of payment 
not being expressly stated except in so far as the words “net cash” 
negative payment by acceptance and the allowance of deduction or 
discount, it must be settled by the interpretation of the document 
according to established principles of mercantile law. If any impli- 
cation is necessary, the law, as stated by Bowen L.J., in his judg- 
ment in The Moorcock, 14 P.D. 64, 68, desires to give such business 
efficacy to the transaction as must have been intended at all events 
by both parties, who are business men. This is not a case, as it 
seems to me, of a contract the terms of which present ambiguity or 
conflict. There is no contrariety between “cost freight and insur- 
ance, net cash” and “cost freight and insurance, net cash against 
documents.” Both the fuller and the shorter form are, I believe, in 
everyday use: examples of both can be found within the covers of 
modern law reports (see, for example, Parker v. Schuller, 17 Times 
L.R. 299, and Sanders v. Maclean, 11 Q.B.D. 327); and, although it is 
probable, I should think,—and the present litigation certainly vindi- 
cates its expediency—that the fuller form is the more common, it has, 
so far as I am aware, never before this case been suggested that a 
contract “cost freight and insurance, net cash” or a contract ‘cost 
freight and insurance, payment by acceptance” may not imply “against 
documents” in each case. The well-known passage in the opinion 
of Lord Blackburn (then Blackburn J.) in Ireland v. Livingston, L.R. 
5 H.L. 395, referred to by Hamilton J., in which a great master of 
the commercial law stated the course of business in the performance 
of a cost freight and insurance contract as very usual and well un- 
derstood, plainly cannot be relied on for the respondents as an actual 
decision in their favour; for the statement itself is obiter, and the 
particular contract in that case contained the words “payment by 
acceptance on receiving shipping documents.” But Lord Blackburn’s 
opinion was delivered in the House of Lords forty years ago, and, 
speaking for myself, I do not recollect hearing it suggested until I 
listened to the argument of the plaintiffs’ counsel in this case that 
the value of that opinion, as setting forth the relative rights and 
duties of seller and buyer in the ordinary course of procedure under 
a cif. contract, wholly depended upon the insertion of ‘against (or 
“in exchange for’) shipping documents” after the statement of the 
mode of payment by cash or by acceptance, as the case may be. 

Let us, however, leave out of sight altogether for the present all 
question of usage or judicial recognition of usage. The application of 
the principles and rules of the common law, now embodied in the 
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Sale of Goods Act, 1893, to the business transaction embodied in 
the c.i.f. contract appears to me to be decisive of the issue between 
these parties. Let us see, step by step, how according to those prin- 
ciples and rules the transaction specified in such a cif. contract as 
that before us is and, I think, must be carried out in order to fulfil 
its terms. 

At the port of shipment—in this case San Francisco—the vendor 
ships the goods intended for the purchaser under the contract. Under 
the Sale of Goods Act, 1893, s. 18, by such shipment the goods are 
appropriated by the vendor to the fulfilment of the contract, and by 
virtue of s. 32 the delivery of the goods to the carrier—whether named 
by the purchaser or not—for the purpose of transmission to the pur- 
chaser is prima facie to be deemed to be a delivery of the goods 
to the purchaser. Two further legal results arise out of the ship- 
ment. The goods are at the risk of the purchaser, against which he 
has protected himself by the stipulation in his c.if. contract that the 
vendor shall, at his own cost, provide him with a proper policy of 
marine insurance intended to protect the buyer’s interest, and avail- 
able for his use, if the goods should be lost in transit; and the prop- 
erty in the goods has passed to the purchaser, either conditionally 
or unconditionally. It passes conditionally where the bill of lading 
for the goods, for the purpose of better securing payment of the 
price, is made out in favour of the vendor or his agent or representa- 
tive: see the judgments of Bramwell L.J. and Cotton L.J. in Mirabita 
v. Imperial Ottoman Bank, 1878, 3 Ex. D. 164. It passes uncondi- 
tionally where the bill of lading is made out in favour of the pur- 
chaser or his agent or representative, as consignee. But the vendor, 
in the absence of special agreement, is not yet in a position to demand 
payment from the purchaser; his delivery of the goods to the carrier 
is, according to the express terms of s. 32, only “prima facie deemed 
to be a delivery of the goods to the buyer”; and under s. 28 of the 
* Sale of Goods Act as under the common law (an exposition of which 
will be found in the judgments of the members of the Exchequer 
Chamber in the old case of Startup v. Macdonald, 6 Man. & G. 598), 
a tender of delivery entitling the vendor to payment of the price 
must, in the absence of contractual stipulation to the contrary, be a 
tender of possession. How is such a tender to be made of goods 
afloat under a ¢.i.f. contract? By tender of the bill of lading, accom- 
panied in ease the goods have been lost in transit by the policy of 
insurance. The bill of lading in law and in fact represents the 
goods. Possession of the bill of lading places the goods at the dis- 
posal of the purchaser. “A cargo at sea,” says Bowen L.J. in Sanders 
v. Maclean, 11 Q.B.D. 327, 341, “while in the hands of the éarrier, is 
necessarily incapable of physical delivery. During this period of 
transit and voyage, the bill of lading by the law merchant is univer- 
sally recognized as its symbol, and the indorsement and delivery of 
the bill of lading operates as a symbolical delivery of the cargo. Prop- 
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erty in the goods passes by~such indorsement and delivery of the 
bill of lading, whenever it is the intention of the parties that the 
property should pass, just as under similar circumstances the prop- 
erty would pass by an actual delivery of the goods. And for the pur- 
pose of passing such property in the goods and completing the title 
of the indorsee to full possession thereof, the bill of lading, until 
complete delivery of the cargo has been made on shore to some one 
rightfully claiming under it, remains in force as a symbol, and car- 
ries with it not only the full ownership of the goods but also all 
rights created by the contract of carriage between the shipper and 
the shipowner. It is a key which in the hands of a rightful owner 
is intended to unlock the door of the warehouse, floating or fixed, in 
which the goods may chance to be.” The meaning of “delivery” 
under the Sale of Goods Act is defined by s. 62 to be “voluntary 
transfer of possession from one person to another.” Such delivery, es 
the learned draftsman of the Act and its editor remarks in his note 
to this section, may be either actual or constructive: see Chalmers’ 
Sale of Goods Act, 1893, 6th ed. p. 140; and, as Bowen L.J. has pro- 
nounced, in the case of seaborne goods, the delivery of the bill of 
lading operates as a symbolical delivery of goods. But then I under- 
stand it to be objected on behalf of the plaintiffs: “Granted that the 
purchaser might, if he pleased, take this constructive delivery and 
pay against it the price of the goods; what is there in the ‘cost 
freight and insurance’ contract which compels him to do so? Why 
may he not insist on an option of waiting for a tender of delivery of 
the goods themselves after having had an opportunity of examining 
them after their arrival?” 

There are, I think, several sufficient answers to such a proposition. 
In the first place, an option of a time of payment is not a term 
which can be inferred, where the contract itself is silent. So far 
as I am aware, there is no authority for the inference of an option 
as to times of payment to be found either in the law books or in the 
Sale of Goods Act. Secondly, if there is a duty on the vendor to 
tender the bill of lading, there must, it seems to me, be a corres- 
ponding duty on the part of the purchaser to pay when such tender 
is made. Very relevant on this point is the language of Brett L.J. 
in his judgment in Sanders v. Maclean, which applies to this class 
of contract the same principle as was expounded by Bowen L.J. in 
The Moorcock, 14 P.D. 64. He said: “The stipulations which are in- 
ferred in mercantile contracts are always that the party will do what 
is mercantilely reasonable”; and, if it be the duty implied in the 
c.i.f. contract, as held by Brett L.J. in that case, that the vendor shall 
make every reasonable exertion to send forward and tender the bill 
of lading as soon as possible after he has destined the cargo to the 
particular vendee, it is, I venture to think, “mercantilely reasonable” 
that the purchaser should be held bound to make the agreed pay- 
ment when delivery of the goods is constructively tendered to him 
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by the tender of the bill of lading, either drawn originally in his 
favour or indorsed to him, and accompanied in case of loss by the 
policy of insurance. For thereunder, as the bill of lading with its 
accompanying documents comes forward by mail, the purchaser ob- 
tains the privilege and absolute power of profitably dealing with the 
goods days or weeks, or, perhaps, in the case of shipments from a 
distant port, months, before the arrival of the goods themselves. This 
is, indeed, the essential and peculiar advantage which the buyer of 
imported goods intends to gain under the c.if. contract according to 
the construction which I put upon it. 

But, in truth, the duty of the purchasers to pay against the ship- 
ping documents, under such a contract as the present, does not need 
the application of that doctrine of the inference in mercantile con- 
tracts that each party will do what is “mercantilely reasonable,” for 
which we have the great authority of Lord Esher. The plaintiffs’ as 
sertion of the right under a cost freight and insurance contract to 
withhold payment until delivery of the goods themselves, and until 
after an opportunity of examining them, cannot possibly be effectu- 
ated except in one of two ways. Landing and delivery can right- 
fully be given by the shipowner only to the holder of the bill of 
lading. Therefore, if the plaintiffs’ contention is right, one of twe 
things must happen. Hither the seller must surrender to the pur- 
chaser the bill of lading, whereunder the delivery can be obtained, 
without receiving payment, which, as the bill of lading carries with 
it an absolute power of disposition, is, in the absence of a special 
agreement in the contract of sale, so unreasonable as to be absurd; 
or, alternatively, the vendor must himself retain the bill of lading, 
himself land and take delivery of the goods, and himself store the 
goods on quay (if the rules of the port permit), or warehouse the 
goods, for such time as may elapse before the purchaser has an op- 
portunity of examining them. But this involves a manifest violation 
- of the express terms of the contract “90s. per 112 lbs. cost freight 
and insurance.” The parties have in terms agreed that for the 
buyer’s benefit the price shall include freight and insurance, and for 
his benefit nothing beyond freight and insurance. But, if the plain- 
tiffs’ contention were to prevail, the vendor must be saddled with 
the further payment of those charges at the port of discharge which 
ex necessitate rei would be added to the freight and insurance pre- 
mium which alone he has by the terms of the contract undertaken 
to defray. 

- Finally, let me test the soundness of the plaintiffs’ contention that 
according to the true meaning of this contract their obligation to pay 
arises only when delivery of the goods has been tendered to them 
after they have had an opportunity of examination, in this way. Sup- 
pose the goods to have been shipped, the bill of lading taken, and 
the insurance for the benefit of the buyer duly effected by the seller, 
as expressly stipulated in the contract. Suppose the goods then during 
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the ocean transit to have been lost by the perils of the sea. The 
vendor tenders the bill of lading, with the insurance policy and the 
other shipping documents (if any) to the purchaser, to whom from 
the moment of shipment the property has passed, and at whose risk, 
covered by insurance, the goods were at the time of loss. Is it, 
I ask myself, arguable that the purchaser could be heard to say, “I 
will not pay because I cannot have delivery of and an examinaticn 
of the goods’? But it is just this which is necessarily involved in 
the contention of the plaintiffs. The seller’s answer, and I think con- 
clusive answer, is, “You have the bill of lading and the policy of 
insurance.” It is noticeable that in the course of the argument in 
Tregelles v. Sewell, 1862, 7 H. & N. 574, 579, Martin B. observes, 
“The purchaser was to have a policy of insurance, which is usually 
considered as equivalent to the goods,” and earlier in the same argu- 
ment Wilde B., 7 H. & N. 578, asked, “If the meaning is ‘to be de- 
livered at Harburgh,’ what necessity is there for insurance?’ The 
contract in that case was a contract in the fuller form, namely, 
against documents, but it does not seem to me that that affects the 
value of those observations as to the relative rights of the buyer 
and seller. 

I have only to add as to this, the main question in the present 
case, a few words in regard to ss. 28 and 34 of the Sale of Goods 
Act. As I have already said, my own view as to s. 28 is that the 
section is satisfied by the readiness and willingness of the seller to 
give possession of the bill of lading. I am, however, far from saying 
that the view which is suggested in the course of the judgment of 
Hamiiton J., namely, that when the parties have entered into a c.i-f. 
contract they have ‘otherwise agreed,” is not one which could be 
supported, as I hold that a similar view is the true view also in re- 
gard to s. 34, sub-s. 2. As to s. 34, sub-s. 1, there is no difficulty. No 
one suggests that the plaintiffs, if they pay against documents, be- 
come thereby precluded from rejecting the goods if, on examination 
after their arrival, they are found to be not goods in accordance 
with the contract, or from recovering damages for breach of contract 
if they prefer that course. 

So far I have tested the validity of the appellants’ contention that 
under a simple c.i.f. contract the seller is entitled to payment only 
against delivery of the goods themselves and after examination of 
the goods, altogether apart from authority, by applying, as I hope, es- 
tablished principles and rules of law to a cif. contract so as to 
give it in the language of Bowen L.J. such efficacy as must have been 
intended by the parties to it as business men. 

But, in truth, the judgment of the Court of Appeal (A. L. Smith 
M.R., Collins L.J. and Romer L.J.) in the case of Parker v. Schuller, 
17 Times L.R. 299, cannot, in my judgment, be reconciled with this 
contention of the present appellants. In Parker v. Schuller the case 
came before the Court of Appeal on an appeal from the judge in cham- 
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bers, who had affirmed an order giving the plaintiffs leave under 
Order xi., r. 1(e), to issue a writ and serve the defendant to an 
action in contract, who was a foreigner out of the jurisdiction, with 
notice of the writ. The validity of the judge’s order depended ac- 
cording to the terms of Order xi., r. 1(e), upon the existence of a 
breach, or alleged breach, within the jurisdiction. The contract was 
in every essential point identical with the contract in the present 
case. It was a simple c.if. contract, without mention of payment 
against documents, the goods sold being goods to be shipped from 
Germany to Liverpool. The goods had not been shipped. The breach 
alleged by the plaintiffs in the indorsement upon the writ of summons 
and in the affidavit in support of their application was the non-de- 
livery of the goods themselves to the buyers in Liverpool. The judge 
in chambers (Farwell J.), who heard the application ex parte in the 
first instance, and Lawrance J., who affirmed his order, had held that 
the non-delivery of the goods in Liverpool, did, as the plaintiffs con- 
tended, constitute a breach of the contract within the jurisdiction. The 
Court of Appeal reversed their decision, holding that this non-delivery 
of the goods themselves upon which the plaintiffs relied in their writ 
and the affidavit in support of their application did not constitute a 
breach of the c.if. contract; and there is, I think, a noteworthy con- 
firmation of the opinion of Hamilton J. that the law on this point 
has long been treated as well settled in the fact that Mr. Horridge 
(now Horridge J.), the counsel for the plaintiffs in Parker v. Schul- 
ler, expressly declined even to argue the point upon which his clients 
had obtained their order from the judges appealed from, and upon 
which the plaintiffs, the appellants in the present case, base their 
appeal to this Court, but endeavoured to uphold that order upon the 
ground, not relied upon in the writ or in the affidavit, that under 
the c.if. contract the seller is bound to deliver to the buyer the bill 
of lading and the policy of insurance with the other shipping docu- 
“ments (if any), and that their unquestionable failure to do this con- 
stituted a breach within the jurisdiction which would justify the 
grant to his clients of the order for service of notice of the writ which 
they had obtained. According to the judgment of Hamilton J., and 
my own also, Mr. Horridge’s argument as to the obligation of the 
seller under a c.i.f. contract not merely to ship the goods at the for- 
eign port, but to deliver the shipping documents to his buyer here, 
was well founded, and the judgments of the Court of Appeal in 
Parker v. Schuller contain nothing in conflict with that view. But 
all the members of the Court declined to deal with any defence of 
the order appealed against which rested upon a breach other than 
that which was put forward in the plaintiff's writ of summons and 
affidavit; and, being clearly of opinion that under a c.if. contract there 
was no obligation on the seller to deliver the goods themselves in 
this country, they allowed the appeal. The case is so important that 
I think it is my duty to quote one passage from the judgment of the 
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Master of the Rolls at p. 300 of the report in the Times Law Reports: 
“Upon the appeal the alleged contract to deliver the goods at Liver- 
pool was dropped, the contract being ‘c.i.f. Liverpool,’ and it was not 
argued that the contract was to deliver the goods at Liverpool. That 
was abandoned. The plaintiff therefore was wrong in his applica- 
tion. It was not contended that a c.if. contract was a contract to 
deliver goods in this country.” Then, after referring to Mr. Horridge’s 
argument that the contract did bind the seller to deliver the ship- 
ping documents, the Master of the Rolls proceeded: “It was enough 
in the present case to say that that was not the cause of action in- 
dorsed on the writ of summons nor the cause of action alleged in the 
affidavit upon which leave to issue the writ and to serve notice thereof 
out of the jurisdiction was granted. The claim was for non-delivery 
of the goods. It was not until the case came into this Court that 
the plaintiff set up another cause of action. That could not be 
allowed.” 

The case of the plaintiffs on the present appeal that the defend- 
ants can demand payment only upon delivery of the goods logically 
depends upon the alleged obligation of the defendants to deliver the 
goods themselves in this country, and we cannot, it appears to me, 
reverse the judgment of Hamilton J. in this case without holding, as 
a necessary conclusion, that this Court decided wrongly in Parker 
v. Schuller when it held, in regard to a simple c.i.f. contract, essen- 
tially identical with the cif. contract in the present case, that it 
created no such obligation on the part of the seller. 

In regard to the subsidiary or supplemental clauses of the con- 
tracts in question, from which the plaintiffs’ counsel sought, to some 
slight extent, to draw support for their interpretation of the prin- 
cipal or governing provisions with which I have already dealt, I 
have really little or nothing to add to that which my brother Hamil- 
ton has said in considering this part of the plaintiffs’ argument. These 
clauses are printed clauses, not very clearly expressed, but apparently 
intended to meet certain possible contingencies which we have not to 
consider in deciding the present issue. They do not appear to me 
to throw any useful light upon the construction of the contracts in 
regard to the conditions of payment. I may add, again referring to 
Tregelles v. Sewell, 7 H. & N. 574, that the fact that there is a re- 
ference to delivery of goods in a c.if. contract was held in that ease 
not sufficient to alter the effect of the c.if. terms. There the contract 
was in its fuller form—‘payment upon delivery of bill of lading and 
policy’—but this does not, I think, affect the principle if the contracts 
are to be performed strictly according to their tenor. In my judgment, 
the judgment of Hamilton J. was right, and this appeal, so far as 
relates to the plaintiffs’ claim, should be dismissed. 


Appeal allowed. 


[The defendants appealed to the House of Lords.] 
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EArt Loresurn L.C. My Lords, in this case there has been a re: 
markable divergence of judicial opinion, Hamilton J. and Kennedy 
L.J. holding one view and Vaughan Williams and Farwell L.JJ. en- 
tertaining another. There is no doubt that the contract is of rather 
an exceptional and peculiar kind, as might have been inferred from 
the judicial difference to which I have alluded. For my part I think it 
is reasonably clear that this appeal ought to be allowed; and the 
remarkable judgment of Kennedy L.J., illuminating, as it does, the 
whole field of controversy, relieves me from the necessity of saying 
much upon the subject. 

This is a contract usually called a c.if. contract, under which the 
seller is to ship a cargo of hops and is to contract for freight and 
to effect insurance; and he is to receive 90s. per 112 lbs. of hops. The 
buyer is to pay cash. But when is he to pay cash? The contract does 
not say. The buyer says that he is to pay cash against physical 
delivery and acceptance of the goods when they have come to England. 

Now s. 28 of the Sale of Goods Act says in effect that payment is 
to be against delivery. Accordingly we have supplied by the general 
law an answer to the question when this cash is to be paid. But 
when is there delivery of goods which are on board ship? That may 
be quite a different thing from delivery of goods on shore. The an- 
swer is that delivery of the bill of lading when the goods are at sea 
can be treated as delivery of the goods themselves, this law being 
so old that I think it is quite unnecessary to refer to authority for it. 

Now in this contract there is no time fixed at which the seller is 
entitled to tender the bill of lading. He therefore may do so at any 
reasonable time; and it is wrong to say that he must defer the tender 
of the bill of lading until the ship has arrived; and it is still more 
wrong to say that he must defer the tender of the bill of lading until 
after the goods have been landed, inspected, and accepted. 

Upon the question of the counter-claim, I think the Court of Ap- 
“ peal was right, and that there must be only one shilling damages upon 
the counter-claim. 

Accordingly, Hamilton J.’s order ought to be restored so far as 
the claim is concerned. As regards the counter-claim, I think there 
ought to be judgment for the defendants with one shilling damages, 
and no costs on either side. 


Lorp ATKINSON. My Lords, I concur. 


Lorp GorreLLt. My Lords, I also concur. 


Lorp SHAW OF DUNFERMLINE. My Lords, I desire to express my 
adherence to the opinion delivered by Kennedy L.J., the value of 
which has not been overstated by the noble Earl on the woolsack. 
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Order of the Court of Appeal reversed. Judgment to be 
entered for the appellants, the defendants, on the claim 
with costs here and below, incliding the costs of the 
action. Judgment to be entered for the appeliants, the 
defendants, on the counter-claim for one shilling dam- 
ages with no costs upon either side. 


[As to the passing of the property and the risk under a c.if. con- 
tract, see an article in 43 Law Quarterly Review 81 (January, 1927) 
by H. Goitein, the author of a book on c.i.f. contracts. ] 


JOHNSON v. TAYLOR BROS. & CO. 
[1920] A.C. 144; S.C. 89 L.J.K.B. 227. In the House of Lords. 


Appeal by the defendant from an order of the Court of Appeal 
(Bankes, Warrington and Scrutton L.JJ.) affirming an order of Lord 
Soleridge J. refusing to set aside a writ of summons and the ser- 
vice thereof—notice of the writ having been served upon the appel- 
lant in Sweden pursuant to leave previously given by Coleridge J. 


Lorp BIRKENHEAD L.C. My Lords, this is an appeal from an order 
of the Court of Appeal dated December 2, 1918, in an action in which 
Taylor Bros. & Co., Ltd., the respondents, are the intended plain- 
tiffs, and Axel Axelson Johnson, the appellant, is the intended de- 
fendant. The appellant carries on business in Stockholm, Sweden, 
under the style of A. Johnson & Co. The respondents are a limited 
company duly incorporated and carrying on business at Leeds as 
ironfounders and steel manufacturers, and at Manchester as railway 
tyre and axle makers. 

The respondents are attempting in this action, the admissibility of 
which is under debate, to recover damages-for alleged breach of a 
contract of May 23, 1908, as modified by a supplementary contract 
dated January 5 and 10, 1914. In the view I have formed, your Lord- 
ships receive no assistance from the supplementary contract, and the 
question which requires decision may be determined by reference to 
the earlier contract alone. 

By that instrument the appellant agreed, on terms to be mentioned 
presently, to supply to the respondents their supply of Swedish pig 
iron from the year 1908 to the year 1920 inclusive. Clauses 5 and 6 
of this contract require consideration, and are in the following 
terms :— 

“(5) Messieurs Taylor Sons and Company Limited will pay to 
Messieurs Axel Johnson and Company for the said pig iron a maximum 
price on the basis of ninety-seven shillings and sixpence per ton de- 
livered Manchester Docks without ship canal dues. If the cost of 
production and delivery on such basis shows a profit to Messrs. Axel 
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Johnson and Company exceeding seventeen shillings and sixpence per 
ton Messieurs Taylor Brothers and. Company, Limited, shall be en- 
titled to a rebate equivalent to such excess of profit. The cost of 
such production and delivery shall be arrived at as follows:—i.e., to 
the actual cost of producing the pig iron at the Axmar Iron Works 
shall be added the interest on the capital of Messieurs Axel Johnson 
and Company engaged in the business of the said Ironworks, and 
also all working expenses, as also the cost of delivering the pig iron 
from the works to the ship, and the freight on the pig iron from 
the Swedish Port to Manchester at six shillings per ton and to Leeds 
(as above defined) respectively, and the cost of insurance, but in any 
event Messieurs Taylor Brothers and Company Limited shall pay the 
canal dues at Manchester, which shall not be taken into account. In 
order to arrive at the amount of the said capital and working ex- 
penses the total capital and working expenses in connection with the 
Axmar Iron Works in each year shall be appropriated pro rata, having 
regard to the total production of pig iron at the said works during 
such year and the quantity manufactured for Messieurs Taylor Bro- 
thers and Company Limited. 

“(6). The pig iron shall be at the risk and for the account of 
Messieurs Taylor Brothers and Company Limited from the time of its 
shipment. The pig iron shall be invoiced to Messieurs Taylor Bro- 
thers and Company Limited at ninety-seven shillings and sixpence 
per ton c.if. Leeds, and ninety-three shillings and nine pence per 
ton c.i.f. Manchester Docks, and shall be paid for on the basis of 
such invoices by Messieurs Taylor Brothers and Company’s (Limited) 
acceptances at ninety days against shipping documents or cash month 
following delivery.” 

There is nothing at all unusual in the provisions of this con- 
tract. It is an ordinary contract for the sale of goods upon cost, in- 
surance, freight, or more shortly c.if.. terms. Under such a contract, 
~as is well known, the seller undertakes various obligations. He is 
bound in the first place to ship goods of the contract description on 
board a ship bound to the contract destination. He is bound in the 
second place to tender to the purchaser within a reasonable time after 
shipment the shipping documents, e.g., the Bill or Bills of Lading 
and a Policy of Insurance reasonably covering the value of the goods. 
If he neglects to ship goods of the contractual description under the 
terms of his contract, he is, of course, liable to an action for 
breach of contract, but if the breach has occurred without the 
jurisdiction, proceedings are only open to the buyer in the place 
without the jurisdiction where the breach occurred. I will presently 
examine the rule which expresses this principle. But before I do so 
I wish to point out that there is a short yet not particularly simple 
question to which its application in the present case gives rise, namely, 
whether, when the seller, having committed a breach of his original 
obligation to ship the goods, finds himself involved in a consequen- 
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tial breach of his obligation..to tender papers, leave should be given 
to issue a writ without the jurisdiction having regard to the fact 
that a portion of his obligation, namely, the tendering of papers, 
ought to have been performed in this country. 

I lay it down without hesitation that the tendering of the shipping 
documents ought in such a case to be made in this country. Long 
practice, the reason of the thing, and considerable authority, render 
this conclusion necessary. For my own part I agree with the con- 
clusion expressed by Kennedy L.J. upon this point in Biddell Bro- 
thers v. E. Clemens Horst Co., [1911] 1 K.B. 962. 

The question which falls to be determined requires careful consid- 
eration of the language of Order xi. r. 1 (e). The Order is as fol- 
lows:— 

“(1) Service out of the jurisdiction of a writ of summons or notice 
of a writ of summons may be allowed by the Court or a Judge 
whenever .... (e) the action is founded on any breach or alleged 
breach within the jurisdiction of any contract wherever made, which, 
according to the terms thereof, ought to be performed within the 
jurisdiction, unless the defendant is domiciled or ordinarily resident 
in Scotland or Ireland.” 

It is evident that the obligation of the shipper, which is at least 
first in order chronologically, to ship goods of the contractual descrip- 
tion, is not a contract which, according to the terms thereof, ought 
to be performed within the jurisdiction. The respondents neverthe- 
less in this case apparently attempted in the first place to institute 
proceedings in this country in respect of such breach. Such an at- 
tempt was not made for the first time, and Kennedy L.J. in the ad- 
mirable judgment to which I have already referred, describes how 
the present Mr. Justice Horridge, when at the Bar, anticipated in 
Parker v. Schuller, 17 Times L.R. 299, with entertaining uniformity 
the litigious tactics of the respondents to the present appeal. His 
clients, like the present respondents, originally attempted to take pro- 
ceedings in this country, on the ground that the non-delivery of the 
goods here constituted a breach of the contract within the jurisdic- 
tion. In the Court of Appeal Mr. Horridge attempted with great in- 
genuity, and so far as I know for the first time, to substitute the con- 
tention that buyers could under the circumstances indicated establish 
jurisdiction against sellers in this country, by commencing proceed- 
ings in respect, not of the fundamental breach, namely, of. the under- 
taking to ship, but of the consequential breach of the undertaking, 
namely, to render shipping documents within the jurisdiction. Neither 
the writ of summons in Parker y. Schuller, nor the cause of action 
alleged in the affidavit, permitted such a variation of the grounds 
upon which leave to issue the writ and to serve notice thereof out 
of the jurisdiction had been granted. The contention was, therefore, 
not examined upon its merits, and it becomes necessary for your Lord- 
ships to examine and decide it today. 
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It is convenient to reach a conclusion at the outset upon the gen- 
eral policy of the Legislature in framing the provisions of Order xi., 
r. 1(e). And indeed that policy can be little open to doubt. The 
Legislature intended to prohibit the service of writs out of the juris- 
diction in actions for breach of contract unless, according to the 
terms of the particular contract, it ought to be performed within the 
jurisdiction. Ought then the contract, of which I have already set 
out the material terms, according to those terms to have been per- 
formed within the jurisdiction? It is, as I have pointed out, evident 
that the undertaking to ship is not a contract which according to its 
terms ought to be performed within the jurisdiction. The respond- 
ents have themselves abandoned that contention. But they make a 
further submission: they contend that the second obligation of the 
appellant, namely, that of tendering shipping documents in the juris- 
diction, has been broken, and that this contract at any rate is plainly 
one which according to its terms ought to be performed -within the 
jurisdiction. In support of this contention they appeal to the high 
authority of Lindley L.J., who said of a similar order, in Rein v. 
Stein, [1892] 1 Q.B. 757: “I will make another observation on the 
construction of clause (e) of Order xi, r. 1 I do not understand 
that it is the whole of the contract that has to be performed within 
the jurisdiction. It is sufficient if some part of it is to be performed 
within the jurisdiction, and if there is a breach of that part of it 
within the jurisdiction.” 

I understand the lord justice, in making that observation, to have 
in mind a case where a contract involves distinguishable and in- 
dependent obligations, some of which under its terms require implement 
without, and others within, the jurisdiction. In such a case that 
general policy of the law upon which I have already insisted would be 
abundantly satisfied by giving effect to the view indicated by Lindley 
L.J. But does such a case as that which I have supposed even re- 
~ motely resemble that which your Lordships have to decide? Here 
the fundamental breaeh is in limine. The real complaint of the 
respondents against the appellant is that he did not, according to his 
contract, put on board ship goods which he had contracted to sell. 
It is ludicrous to suppose that their substantial complaint lies in 
the withholding of paper symbols which could have no meaning, 
and which indeed could have no existence, when once the original 
breach had been committed. It is not disputed, that the procedure 
now defended was in the history of this case an after-thought. It was 
not seriously disputed that the course adopted was a device, believed 
to be within the law, by which the appellant could be made amenable 
to the jurisdiction for one purpose, and thereafter kept amenable for 
all purposes. 

I am of opinion that the observations of Lindley L.J. are well 
founded in relation to the facts which elicited them. But the ‘part 
of the contract” which is to be performed within the jurisdiction 
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must be a part which according to the tenour of its terms is sus- 
ceptible of individual performance in this country, independently of 
the fate of ‘other and distinguishable parts of the contract. The ob- 
servation in my view does not apply and was not intended to apply 
to a case where that which was to be performed without the juris- 
diction was of such a nature that its breach so destroyed the sub- 
stratum of the whole contract that no performance was or could 
conceivably be possible of “the part of the contract” which, if matters 
had pursued a normal course, would have been performed in this 
country. It is, in other words, not permissible in such a case to found 
proceedings within the jurisdiction upon part of a contract which is 
ancillary to another part in this sense at least, that the breach of 
that other part necessarily involves its own destruction. It may be 
observed that Lindley L.J. in a later passage of the same judgment 
adds, [1892] 1 Q.B. 757: “So here, all the duties of the defendant 
under his -contract, except the duty of paying the plaintiffs, were to 
be performed abroad; he was to sell abroad, but the most important 
part of all was payment, and that payment was to be made here.” 

My Lords, I have reached the conclusion that your Lordships 
ought not to sanction such an attempt. I found my conclusion upon 
the broadest possible grounds, that is to say, upon the reason and 
policy of the order under consideration. But it is not unimportant in 
this connection to notice that the order gives a discretionary author- 
ity: “Service may be allowed by the Court ora Judge .. . .” The 
real nature of the attempt made in the present case to found juris- 
diction has. I hope, been analysed sufficiently in the foregoing observa- 
tions to satisfy your Lordships that this appeal must succeed. 

I am of opinion, for the reasons above given, that the judgment 
of the Court of Appeal cannot be supported, and I move your Lordships 
that it be reversed with costs. 


[Viscount Haldane, Lord Dunedin, Lord Atkinson and Lord Buck- 
master also gave reasons for reversing the judgment of the Court 
of Appeal. ] 


Order of the Court of Appeal reversed, and order of Coleridge 
J. giving leave to issue and serve notice of the writ of summons, 
and also the said writ of summons and the notice of the said 
writ, set aside. 


[The editor of Westlake, Private International Law, 6th ed. 1922, 
p. 249, says: “But the tendency of the British rule-making authority 
has been continually to enlarge the jurisdiction in contract of the 
English courts over foreign persons entering into engagements to be 
performed in England and to derogate from the rule actor sequitur 
forum rei where there is any basis for so doing. It is notable that 
the case of Johnson v. Taylor was distinguished in a later appeal 
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to the Privy Council: Hemsbryck vy. Wm. Lyall Shipping Co., [1921] 
A.C. 698, when it was held that the repudiation by the buyer under 
a contract for sale of ships to be delivered within the jurisdiction, 
but to be paid for outside the jurisdiction, was a real and substantial 
breach which justified an order for service outside the jurisdiction. 
The wording of the later rule dispels any doubts.” The “later rule” 
is a reference to the amending rule of June, 1921, by which the 
relevant part of order XI, r. 1, was changed to read as follows: ‘(1.) 
Service out of the jurisdiction of a writ of summons or notice of 
a writ of summons may be allowed by the court or a judge whenever: 

(e) The action . . . is one brought against a defendant not 
domiciled or ordinarily resident in Scotland or Ireland, in respect of 
a breach committed within the jurisdiction of a contract wherever 
made, even though such breach was preceded or accompanied by a 
breach out of the jurisdiction which rendered impossible the per- 
formance of the part of the contract which ought to have been per- 
formed within the jurisdiction.” The corresponding Ontario rule 25 


provides: ‘“ (1) Service out of Ontario of a writ of summons or 
notice of writ may be allowed wherever: . . . (e) The action 
is founded See on a breach within Ontario of a contract, 


wherever made, which is to be performed within Ontario.’’] 


[As to c.if. contracts, see also Jones v. Just, 1868, in chapter IV, 
§6 (a), supra; Law v. British American Tobacco Co., 1916, in the 
present chapter, §7, infra; Sharpe v. Nosawa, 1917, in chapter VI, §3. 
infra; Niblett v. Confectioners, 1921, in chapter IV, §4, supra; Orient 
Co. v. Brekke, [1913] 1 K.B. 531; Karberg & Co. v. Blythe, [1916] 
1 K.B. 495; Manbre Saccharine Co. v. Corn Products Co., [1919] 1 
K.B. 198; Wilson v. Belgian Grain Co., [1920] 2 K.B. 1; Schmidt v. 
Wilson, 1920, 47 O.L.R. 194, affirmed, 48 O.L.R. 257, 55 D.L.R. 576; 
Diamond Alkali Export Corporation vy. Fl. Bourgeois, [1921] 3 K.B. 
443; Hansson v. Hamel, [1922] 2 A.C. 36; Benjamin on Sale, 6th ed. 
1920, pp. 397, 458-459, 809-813, 840, 848, 851-852, 857-858, 1095; Williston 
on Sales, 2nd ed. 1924, vol. 1, pp. 605-619, 630.] 


[For special forms of contracts, see The Parchim, [1918] A.C. 
157 (a cross between.a c.i.f. contract and an f.o.b. contract: Chalmers) ; 
Yangtze v. Lukmanjee, [1918] A.C. 585 (ex ship, payment against 
documents). ] 


§3. F.0.b. contract. 


MARSHALL v. JAMIESON. 
1877, 42 U.C.R. 115. In the Court of Queen’s Bench for Ontario. 


Plaintiff, through his agent at Seaforth, early in September offered 
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defendant 94c a bushel for his wheat f.o.b. at Clinton, where defendant 
lived, a station on the same line of railway as Seaforth. This was 
not then accepted, and on the 9th of September defendant offered to 
take that price, but plaintiff did not then want the wheat. On the 
11th September plaintiff telegraphed defendant: ‘‘Will take your wheat 
at 94 cents, f.o.b. Answer.” On the same day defendant answered, “Will 
accept your offer 94. Send directions about shipping.” On the 12th 
of September plaintiff wrote to defendant “Begin on Friday and load 
two cars, and two each day after, until lot shipped out.” Defendant, 
by letter on the 14th, and telegram on the 15th, refused, saying “when 
I sell, I want to ship it altogether.” On the 16th plaintiff telegraphed 
defendant ‘Ship as fast as you can get cars,’ and on the same day 
the defendant answered by telegram ‘Cannot ship you the wheat 
now at the price you offer.” 

In an action for damages for non-delivery, the trial Judge found 
that it was the intention of the parties that the cars should be 
provided by the seller, that having been the previous course of dealing 
between the parties, and gave judgment for the plaintiff. 

C. Robinson Q.C. obtained a rule calling on the plaintiff to show 
cause why the verdict should not be set aside, etc. F. Osler showed 
cause. C, Robinson Q.C. contra. 


HARRISON C.J. . . . This contract was for the delivery by the 
defendant to the plaintiff of the wheat at ninety-four cents ‘F.0.B.” 

Now what is the meaning and effect of the cabalistic letters F.O.B., 
which in this case have apparently been the cause of the misunder- 
standing between the parties? . 

In Cowasjee v. Thompson, 5 Moore P.C. 165, 178, it was said by Lord 
Brougham to have been proved beyond doubt “that when goods are 
sold in London ‘free on board’ the cost of shipping them falls on the 
seller but the buyer is considered as the shipper.” 

This was accepted by Crompton J. in Browne vy. Hare, 4 H. & N. 
822, 825, as being a correct statement of the law. 

In George v. Glass, 14 U.C.R. 514, 519, it was proved that the 
words “free on board” include not only shipment but all port and 
harbour charges, such as canal duties, wharfage, ete. 

Where the goods, pursuant to the contract, have been placed free 
on board it is the duty of the defendant at once to pay for them, 
unless the contract provide to the contrary: Green v. Sichel, 7 C.B.N.S. 
747. And the duty to pay does not arise till the goods have been 
actually placed free on board: George v. lags 14 U.C.R. 514, 519; 
Clarke v. Rose, 29 U.C.R. 302. 

But the point in dispute between the parties in this case is, not 
as to the obligation of the plaintiff to pay before or at the time 
of shipment, but as to his obligation under the contract to provide 
the cars for the purpose of shipment. 

In Wilmot v. Wadsworth et al., 10 U.C.R. 594, the ship, without 


§ 3] Marshall v. Jamieson. 415 


dispute between the parties, was, under a contract to deliver F.O.B., 
provided by the vendee; and this was held in Howland v. Brown, 
13 U.C.R. 199, to be the correct construction of such a contract. 


So, in Coleman v. McDermott, 1 E. & A. 445, 450, Sir J. B. Robinson 
said: “There is seldom, I dare say, any misunderstanding between 
parties as to what is meant in such cases by the undertaking to 
deliver, ‘free on board.’ All that the buyer cares about is too plainly 
expressed to admit of doubt. He is to have the flour on board at the 
price per barrel that has been named, without any addition on account 
of charges or expenses of any kind, and whether the seller puts it on 
board the vessel that is sent to receive it, or whether the buyer is 
left to do it at the expense of the seller, is so much the same thing 
that it is not likely to raise a question; but in strictness I take it 
the meaning and effect of the undertaking is the same as it would 
be if the seller engaged to deliver the flour into the buyer’s warehouse 
free of charge.” 

The effect of these decisions is, that the buyer, where the contract 
is for delivery into a ship F.O.B., must provide the ship. 


It is not necessary for me to say what my opinion would be, if 
the question were not in this Court concluded by authority. 

Whether the conveyance intended for the commodity sold be a 
sailing vessel or a railway car, I must assume, in the absence of 
some decision to the contrary, that the duties of the respective parties, 
under the contract ‘‘to deliver F.O.B.,” are identical. 

The plaintiff’s counsel has not referred us to any decided case 
shewing that a different rule is to be applied in the case of railways 
to the one which is applied in the case of sailing vessels. 

But the plaintiff, conceding that the general rule is as maintained 
by the defendant, attempted to qualify it by evidence that in Clinton 
the usage or local custom under a contract F.O.B. is for the vendor 
to supply the cars. 

We must be very careful not to allow rules of commerce of general 
application to be qualified by what some people are pleased to describe 
as local customs or usages. We must also see that when anything 
of the kind is attempted, the proof of the local custom or usage is 
established beyond doubt. 

[The learned judge, having found that the alleged custom was 
not proved, continued as follows: ] 

The explanation of what is called a local custom or usage in this 
case seems to me to be that suggested by Mr. Robinson, viz., the 
sellers, in providing cars for the transport of grain at Clinton, act 
simply as agents for the purchasers whose duty it is, under a contract 
to deliver F.0.B., to provide them. 

So when the plaintiff by his telegram of 16th September asked 
defendant to get cars for the shipment of the wheat he was seeking, 
at a very late stage of the correspondence, to impose on defendant 
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a duty which, although generally accepted by sellers in Clinton, is 
no part of a seller’s duty under a contract to deliver F.0O.B. 

The plaintiff is suing for non-performance of defendant’s promise 
to deliver the wheat, and in his declaration necessarily avers the 
performance of all conditions precedent on his part. One of those 
conditions was, that the plaintiff should, within a reasonable time for 
delivery, have provided the cars necessary for the purpose. The 
defendant’s second plea is rested on the non-performance by the 
plaintiff of this condition precedent. The plaintiff does not venture 
by replication of any kind to get rid of the effect of the plea, but 
contents himself with traversing it. On this traverse the defendant 
must succeed. 

The rule will be absolute to enter a verdict for the defendant. 


{Morrison J. and Wilson J. concurred.] 
Rule absolute. 


INGLIS v. STOCK. 


1885, 10. App.» Cas, 263: 518) R:C. 386080 S.C. 54. J.0 Bb soo2.. Lene 
House of Lords, on appeal from the Court of Appeal: Stock y. Inglis, 
1884-612 Q3BsD> 5647°S.C.. de) Inde Qe bu ooOs 


By two contracts dated respectively the 7th and 12th of January, 
1881, which were (except as to dates and parties) identical in their 
terms, Drake & Co., merchants of London, agreed to sell to one Beloe 
and to the plaintiff (Stock), merchant at Bristol, respectively, 200 
tons each of German beetroot sugar of the crop 1880-81, at 21s./9d. 
per cwt. of 5034 kilos. net f.0.b. Hamburg for 88 degrees net saccharine 
contents—the price in each case to be variable according to the per- 
centage of saccharine matter in the sugar—for January delivery at 
Hamburg; payment by cash in London in exchange for bill of lading 
less two months’ interest at 5% per annum; any dispute to be settled 
by arbitration of two London brokers in the usual way. By another 
contract, dated the 7th of January, the plaintiff bought from Beloe 
the sugar which Beloe had contracted to buy from Drake & Co., 
upon substantially the same terms except that the price was to be 
21s./1044d. per cwt., subject to like variations. 

It was the usual course of business of Drake & Co. not to approp- 
riate specific bags of sugar to any particular contract at the time of 
shipment, but to apportion the bags and the bills of lading representing 
them between their different buyers at the port to which the goods 
were shipped after they were shipped and after Drake & Co. had 
received the bills of lading. In the present instance, in order to 
carry out the two contracts firstly above mentioned, Drake & Co.’s 
forwarding agent at Hamburg shipped there 390 tons (being 10 tons 
short) in 3900 bags, consigning them to “order Bristol.” The City of 
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Dublin, on which the shipment was made, was lost on the voyage 
with her cargo before any appropriation to the respective contracts 
had been made, but subsequently Drake & Co. appropriated 200 tons 
to the plaintiff's contract and 190 tons to Beloe’s contract, sent in- 
voices to the respective parties, received the contract price in each 
case and delivered the respective bills of lading. The plaintiff in 
turn paid Beloe and received the bill of lading for the 190 tons. 

The plaintiff, who had floating policies of insurance upon “any 
kind of goods and merchandise’ between Hamburg and Bristol de- 
clared thereunder in respect of the 390 tons of sugar. 

In an action against an underwriter of the policies, Field J. gave 
judgment in favour of the defendant, on the ground that the plaintiff 
had neither property nor insurable interest in the sugar. The plaintiff 
appealed to the Court of Appeal. 


Brerr M.R. . . . . Now if the goods dealt with by the con- 
tract were specific goods, it is not denied but that the words “free 
on board,” according to the general understanding of merchants, 
would mean more than merely that the shipper was to'put them on 
board at his expense; they would mean that he was to put them 
on board at his expense on account of the person for whom they 
were shipped; and in that case the goods so put on board under such 
a contract would be at the risk of the buyer whether they were 
lost or not on the voyage. ; 

Now that is the meaning of those words “free on board” in a, 
contract with regard to specific goods, and in that case the goods 
are at the purchaser’s risk, even though the payment is not to be 
made on the delivery of the goods on board, but at some other time, 
and although the bill of lading is sent forward by the seller with 
documents attached in order that the goods shall not be finally de- 
livered to the purchaser until he has either accepted bills or paid cash. 

Then the question arises, can there be a contract with the terms 
“free on board” which can be fulfilled without the delivery of specific 
goods at the time of shipment? Is there any mercantile or legal 
reason why a person should not agree to sell so much out of a bulk 
‘cargo on board or ex such a ship upon the terms that if the cargo 
be lost the loss shall fall upon the purchaser, and not upon the 
seller? I can see no reason why he should not; and if such a 
contract can be made, and in a contract to buy and sell a certain 
quantity ex ship or ex bulk there is put in the terms “free on board,” 
one must, with regard to that contract, give some meaning to these 
words “free on board.” What meaning can be given to them with 
regard to the unseparated part of the goods which is the subject- 
matter of the contract, but the same meaning as is given to those 
words with regard to goods attributed to the contract? What is there 
unreasonable or contrary to business or law in those words ‘free on 
board,’ meaning in such a contract “I sell you twenty tons out of 
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fifty upon the terms that you shall pay such a price for these twenty, 
I paying the costs of the shipment, that is, ‘free on board,’ and you 
bearing the risk of whether they are lost or not?” It does not seem 
to me that there is anything more inconsistent with business or 
law -that parties should make such a contract with regard to a 
portion of a cargo than that they should make it with regard to 
a whole cargo or with regard to a specific part of a cargo, and 
therefore the only question which remains is whether this is such a 
contract. Osh : 

Now, taking into account the surrounding circumstances when the 
contract was made, those circumstances being the course of business 
known to both buyer and seller, it seems to me that both contracts 
of Drake & Co., the one with the plaintiff and the one with Beloe, 
were upon the terms that the buyer should pay for the sugar as it 
might be distributed or allocated to him when the bills of lading 
were offered to him, that he should be bound, if the goods arrived, 
to take those which were allocated to him, with this further term, 
that the seller should not run the risk of the arrival of the goods 
here, but that the buyer should be bound to pay the price against 
that allocation of the bills of lading whether the goods arrived or 
not. Therefore, if that be true, when Beloe sold to the plaintiff he 
sold in truth that contract, and then the plaintiff became not directly 
liable to Drake & Co., but liable to Beloe, to pay for the goods whether 
they arrived or not, and he was also liable to Drake & Co. to pay 
whether the goods arrived or not which he had contracted to buy of 
Drake & Co. If so, then upon the non-arrival of the goods he would 
suffer a money loss. That is obvious, and therefore the question 
which has been propounded about Anderson v. Morice, L.R. 10 C.P. 
609; 1 App. Cas. 718, does not arise. It is not only that he would 
not make a gain, but he would suffer a pecuniary loss. 


Under these circumstances it seems to me that he has an insurable 
interest. The moment one thus arrives at what is the true construc- 
tion of the contract the case falls within plain insurance rules. It 
is useless to go through the decisions and authorities in insurance 
law, because under these circumstances there cannot be a doubt 
but that there is an insurable interest. Therefore in my opinion 
our judgment ought to be in favour of the plaintiff. 


[Baggallay and Lindley L.JJ. gave reasons for arriving at the 
same conclusion. ] 


Judgment reversed. 


[The defendant having appealed to the House of Lords, the House 
dismissed the appeal without hearing counsel for the respondent, 
holding that the plaintiff had an insurable interest in the 3900 bags 
(or 390 tons weight) of sugar, part of the City of Dublin’s cargo.] 


A 
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EARL OF SELBORNE L.C. . . . . It is contended, on the part of 
the appellant, that, under these circumstances, and for want of a 
proper division before the loss, the shipment had not the effect of di- 
vesting the prior title of Drake & Co., the vendors, or of passing any in- 
terest in these sugars to the plaintiff. This argument appears to me to 
confound two very different things; the appropriation necessary as 
between vendor and purchaser, and the division, as between purchaser 
and purchaser, of specific goods, actually appropriated to the aggregate 
of the two contracts. I do not think it follows that there could be no 
appropriation by the vendor of which the purchasers might take the 
benefit, merely because the parcels of goods appropriated were mixed, 
in the act of appropriation, so as to require some subsequent division 
or apportionment. Whether this may have happened by previous 
agreement or course of dealing between all the parties (in which case 
there could be no serious doubt), or by accident, error, or want of 
proper care on the vendor’s part, appears to me to make no difference 
in principle. The purchasers might possibly be entitled to reject, 
but the vendors could not, in my opinion, without their consent 
retract the appropriation. 

In the present case, I see no reason to doubt that the difficulty 
arising from the confusion of parcels—material only to the settlement 
of the amounts payable by the plaintiff to his two vendors—if not. 
solved by consent (or by arbitration, for which each contract pro- 
vided) would have been soluble by principles of law, applied to the 
facts and the terms of the contracts. The necessity for doing this, 
and the fact that it had not been done at the time of the loss, do 
not, in my opinion, sufficiently distinguish this case from Browne v. 
Hare, 3 H. & N. 484, 4 H. & N. 822, and earlier authorities to the 
same effect. The goods were, by the act of the vendors, separated 
from the bulk of all other goods belonging to them; they were shipped 
_“free on board” in what (for that purpose) was the purchaser’s ship, 
under two contracts so to deliver them; in both which contracts 
(subject to the payments to be made by him to Drake & Co. and 
Beloe) the plaintiff was then (although Drake & Co. did not know it) 
solely interested. I cannot infer from any part of the evidence that, 
in so shipping them indiscriminately, the vendors intended to break, 
instead of fulfilling, their contracts, and to take upon themselves (con- 
trary to those contracts) the subsequent risk of loss, and the liability 
to freight. Yet this (as it seems to me) would be the necessary 
consequence of the appellant’s argument. 

I think the order appealed from is right, and I move your Lord- 
ships to affirm it, and to dismiss the appeal with costs. 


Lorp BLACKBURN .... When Drake & Co., or rather their agents 
at Hamburg, were shipping the sugar and held the mate’s notes, it 
was no doubt their business to see that a proper bill of lading for 
each separate shipment was signed; and if at any time before the 
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bills of lading left Hamburg they had been allocated to each ship- 
ment, no objection, not even an idle one, could have been raised. 
But instead of doing so the whole of the bills were sent in a lump 
to London that they might be allocated there, This was perfectly 
bona fide. Drake & Co. had no interest in favouring one more than 
the other, and were to be paid exactly the same price per bag, whether 
they allocated it to the one or to the other. And if they had done this 
before the loss, I do not see what damage either Beloe or Stock 
could have sustained by the allocation being made in London instead 
of in Hamburg. Ae 

Now I have been quite unable to see, even if the plaintiff had 
sustained some damage, that it could have been damage going to 
the whole root of the matter, so as to form a defence for the plaintiff 
against an action by either Drake & Co. or Beloe for not paying for 
the goods in exchange for the bills of lading; that is, supposing the 
plaintiff (because. prices had greatly fallen, or from any other un- 
worthy motive) had wished to get off. 

And if it were so, I think the case would fall entirely within what 
Lord Hatherley, in Anderson v. Morice, 1 App. Cas. 735, says is the 
principle of Sparkes v. Marshall, 2 Bing: N.C. 761. The insurers have 
no right to call upon the insured to exercise a possible option to be 
released from their contract. But, the loss having happened before 
the actual allocation, the plaintiff’s loss, when it happened, was a 
loss not of 200 tons, but of 200 tons parcel of 390 tons, so that the 
loss, though exactly the same, is said not to be the same in descrip- 
tion, because it is the loss of an undivided portion of the goods, instead 
of being the loss of the goods themselves. I am quite unable myself 
to perceive why that should make the slightest difference. In the 
merits, certainly it does not. I am quite unable to perceive why an 
undivided interest in a parcel of goods on board a ship may not be 
described as an interest in goods just as much as if it were an 
interest in every portion of the goods. No authority was cited in 
order to show that it was not so, and I can see no reason for it. Then, 
that being so, of course it follows that there is no defence at all, and 
this is my opinion. 

This, however, is not the ground on which the Court of Appeal 
decided. They thought that there was shown to be a custom or course 
of dealing which rendered Drake & Co.’s conduct a literal fulfilment 
of the contract. I am not satisfied that on the evidence such a custom 
or course of trade is shown. I do not say it is not, but I would 
at least wish to hear the respondent’s counsel before deciding on 
that ground. On the other, as I have already intimated, I have no 
doubt at all. 


[Lord Watson and Lord Fitzgerald concurred. ] 


Order appealed from affirmed, and appeal dismissed. 
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VANCOUVER MILLING AND GRAIN CO. v. C.C. RANCH 
CO. 


[1924] S.C.R. 671, [1925] 1 D.L.R: 185. In the Supreme Court of 
Canada. 


Appeal from the decision of the Appellate Division of the Supreme 
Court of Alberta, reversing the judgment of the trial judge and dis- 
missing the appellant’s action for damages for non-delivery of a 
quantity of wheat under a contract of sale: 1924, 20 Alta. L.R. 307, 
[1924]. 2 D.L.R. 569, [1924] 2 W.W.R. 150. 


The judgment of the majority of the court (Anglin C.J.C., Mignault, 
Newcombe and Rinfret JJ.) was delivered by 


ANGLIN C.J.C. By a contract made through a broker the defendants 
(respondents) sold to the plaintiffs (appellants) 30,000 bushels of 
wheat to be delivered during the months of September and October, 
1922, f.0.b. cars Cayley, Alberta, 80 per cent of the price to be ad- 
vanced against bills of lading. Although the broker’s note is silent 
on the point, both parties treated the contract which it evidences as 
providing for shipment to Vancouver—and that should, we think, be 
deemed one of its terms. 

It is common ground that the Canadian Pacific Railway is the 
only railway at Cayley and was the carrier contemplated by the 
contract. The evidence abundantly establishes that the defendants 
had wheat ready for delivery to meet the obligation of their contract, 
which they were anxious to fulfil, that they made every effort to 
obtain cars, but could procure only four during the period fixed for 
shipment and those cars were duly loaded and forwarded; that, but 
for the shortage of cars, in no wise attributable to any fault of the 
defendants, and the absolute refusal of the railway company to accept 
grain for shipment to Vancouver during a considerable period in 
the month of October, owing to congestion at that port, the defendants 
would have carried out their contract and that their failure to do 
so is ascribable solely to the inability or unwillingness of the railway 
company to supply cars to take their wheat available for shipment 
to the plaintiffs. 

Under these circumstances is the defendants’ obligation to deliver 
the wheat so absolute that, although not at all at fault, they must 
pay damages for failure to implement it? Or, having regard to the 
fact known to both parties that the only available carrier was the 
Canadian Pacific Railway Co. and to the further fact that the de- 
fendants exhausted every reasonable means to obtain cars from it, 
should that obligation be so qualified that, to the extent to which it 
was prevented by the railway company’s inability or refusal to supply 
the necessary cars, delivery within the stipulated period was excused? 
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The Appellate Division has taken the latter view (Hyndman J. dis- 
senting) and we are, with respect, of the opinion that its judgment 
was right and should be affirmed. 

It is well established that where from the nature of the contract 
and the circumstances under which it was made it is apparent that 
the parties must have proceeded on the footing that certain conditions, 
without which performance would be impossible, should exist their 
existence may be regarded as am-implied term of the obligation under- 
* taken and non-performance due to their non-existence, without default 
of the obligor, will relieve him from performance. Taylor v. 
Caldwell, 1863, 3 B. & S. 826, and Krell v. Henry, [1903] 2 K.B. 740, 
afford illustrations of this doctrine. Such a term will no doubt be 
admitted only where the court thinks it necessarily implied in the 
nature of the contract and having regard to the surrounding circum- 
stances. Hamlyn v. Wood, [1891] 2 Q.B. 488, at pp. 491-2; Lazarus 
v. Cairn Line of Steamships, 1912, 106 L.T. 378. There is also auth- 
ority, both strong and abundant, that if an unforeseen contingency 
arises which renders performance impossible, and if it can be con- 
fidently said that had the parties contemplated that contingency they 
would as sensible men have provided that upon its happening per- 
formance would be excused, such a term may and should be implied 
in the contract. Reigate v. Union Mfg. Co., [1918] 1 K.B. 592, at p. 
605; F. A. Tamplin Steamship Co. v. Anglo-Mexican Petroleum Products 
Co., [1916] 2 A.C. 397, at p. 404. That in our opinion is this case. 
That the defendants would have undertaken to pay damages for 
failure to deliver the wheat in question f.o.b. cars in the contingency 
which arose, or that the plaintiffs would have been so unreasonable 
as to ask them to assume such a risk, we regard as practically incon- 
ceivable. Had the impossibility of shipment to Vancouver, which 
actually happened, been anticipated, we are satisfied that the de- 
fendants would have insisted upon, and the plaintiffs would have 
acceded to, a provision either that the contract in so far as perform- 
ance of it was thus rendered impossible should be abrogated, or 
that there should be a reasonable extension of the time stipulated 
for delivery. 3 

There may be some ground for Mr. Bennett’s contention that the 
authorities holding that under a contract for the sale and delivery 
of goods f.o.b. a vessel the purchaser is bound to have a ship to 
receive the goods at the designated place of shipment do not govern 
such a case as this. The number of owners having ships open for 
charter is large; here the Canadian Pacific Railway Co.’s cars were 
the only available means of carriage. There is a dearth of English 
authority on the question immediately under investigation. But the 
weight of American authority appears to favour the view that under 
a contract for the sale of a quantity of goods to be delivered during 
a specified period “f.o.b. cars” at the place where the vendor carries: 
on business, which is silent as to the duty of providing such cars, he is 
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not under an obligation to supply them, but is required only to be 
ready to load them when supplied. Evanston Elevator and Coal Co. 
v. Castner, 1905, 133 Fed. Rep. 409; Hocking v. Hamilton et al., 1893, 
158 Pa. 107; Chicago Lumber Co. v. Comstock, 1896, 71 Fed. Rep. 477. 
A case closely in point where that view prevailed in regard to the 
respective obligations of vendor and purchaser is Baltimore and Lehigh 
Ry. Co. v. Steel Rail Supply Co., 1903, 123 Fed. Rep. 655. See also 
Marshall v. Jamieson, 1878, 42 U.C.Q.B. 115, and Pullan v. Speizman, 
1921, 51 Ont. L.R. 386, both cases in which the principle of the deci- 
sions on contracts f.o.b. ships was applied. But it is probably unneces- 
sary to determine this interesting question in this case, and there are 
undoubtedly cases of contracts similar in their general character to that 
now before us in which special circumstances impose upon the vendors 
the obligation of procuring cars, aS was held in Vancouver Milling and 
Grain Co. v. Alberta Pacific Elevator Ry., [1912] 2 W.W.R. 526 at p. 
529. While it may be that, apart from s. 31 of the Sales of Goods Act, 
it was the duty of the defendants, as the parties to the contract who 
were at the point of shipment, to take all proper measures to secure 

cars from the railway company to receive the wheat sold to the plain- 
. tiffs, under the circumstances of this case that was the utmost obligation 
they assumed in respect of procuring carriage for the wheat and that 
duty, if incumbent upon them, the evidence shews was fully dis- 
charged. They did not assume the further obligation of warranting 
that the railway company over which they had no control would 
provide the cars they should demand. 

It is entirely clear from the evidence that failure to comply liter- 
ally with the provisions of the Grain Act was not the cause of cars 
not being available. Had those provisions been carried out to the 
letter it is more than probable that the defendants would have had 
fewer cars available to receive their wheat than they actually ob- 
tained. 

With Mr. Justice Stuart we regard the making to the order of 
the Bank of Hamilton of the bills of lading for the four cars of 
wheat that were shipped as of no significance. Both parties clearly 
regarded that method of carrying out the provision, “eighty per cent 
of the price to be advanced against the bills of lading,’ as within the 
contemplation of the contract. 

That the contract contemplated that the vendors should retain the 
right of stoppage in transitu until their drafts against the bills of 
lading had been taken up has no bearing on the questions of the 
incumbency or the extent of any duty in regard to the procuring 
of cars. 

The case at bar is distinguishable from Blackburn Bobbin Co. v. 
T. W. Allen & Sons, Ltd., [1918] 1 K.B. 540; [1918] 2 K.B. 467, relied 
on by Mr. Bennett. There the customary mode of conveyance for the 
goods contracted for was unknown to the purchasers; here the pur- 
chasers were aware that shipment on cars of the Canadian Pacific 
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Railway Co. was the only possible means of performance. That ship- 
ment was what was contracted for and both parties knew that unless 
cars from the railway company were available it could not be made, 
and that the railway company alone could provide the cars—the 
vendors could not. Though large enough to include it, the words of 
the contract were not used with reference to the contingency that 
happened. The parties contemplated the availability of cars as the 
foundation of what was to be done under the contract. Nickoll & 
Knight v. Ashton, Edridge & Co.;{1901] 2 K.B. 126, at pp. 182, 139. 
There was a failure of something which was at the basis of the contract 
in the mind and intention of the contracting parties. Horlock y. 
Beal, [1916] 1 A.C. 486, at p. 512, per Lord Shaw. The occurrence 
(i.e. the lack of cars) caused the foundation of the contract to 
disappear and with it the contract itself vanished. F. A. Tamplin 
Steamship Co. v. Anglo-Mexican Petroleum Products Co., [1916] 2 
A.C. 397, at p. 406. 
For these reasons the appeal fails. 


[Idington J. also gave reasons for dismissing the appeal. ] 

Durr J. The interpretation of f.o.b. contracts has most frequently 
occurred where carriage from the f.o.b. point was to take place by 
water. In such a case, in the absence of express or implied agreement 
to the contrary, it is the duty of the buyer to furnish the ship, and, 
the ship being furnished, it is the duty of the seller to deliver the 
goods on board the ship at his own expense, “upon the terms of a 
reasonable and ordinary bill of lading or other contract of carriage’; 
per Hamilton L.J.: Wimble v. Rosenberg, [1913] 3 K.B. 743, at p. 
757. The obligation to deliver and to enter into a contract of car- 
riage is obviously conditional upon the ship being furnished and a 
contract of carriage being possible. No breach of the seller’s obliga- 
tion arises if the ship is not notified, or if, the ship being notified, 
receipt of the goods is refused. The contract which has given rise 
to this litigation contemplated shipment by the Canadian Pacific Rail- 
way Company and I think also that it contemplated shipment to Van- 
couver, although this last is really not material. The critical question 
is: Did the seller enter upon an obligation to deliver—that is, to deliver 
effectively—to the railway company, and to enter into a contract of 
carriage with the railway company, even though the company should 
decline to furnish cars or to enter into such a contract? There appears 
to be no basis for such an obligation. None is expressed, and none 
can be implied when the words of the contract are read in the light 
of the uniform interpretation of similar words in contracts of sale 
contemplating delivery on board ship. 

Mr. Bennett relied upon a number of American authorities as incon- 
sistent with this conclusion, but on this subject American authority 
is divided. Without passing upon the relative weight of the decisions 
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which could be cited respectively against and in support of Mr. Ben- 
nett’s contention, it is sufficient to say that the American authorities 
yield no decision resultant. They are collected in Professor Williston’s 
book on Sales, in the edition of 1924, at p. 599. Canadian authority, 
so far as it goes, supports the view just expressed. Pullen v 
Speizman, 51 Ont. L.R. 386; Marshall v. Jamieson, 42 U.C.Q.B. 115. It 
does not necessarily follow, it should be observed, that under the con- 
tract in question it was the duty of the seller to provide cars. Upon 
that point no opinion is expressed. 

In this view it is quite unnecessary to consider whether the cir- 
cumstances of this case bring it within the principle of those cases 
in which, commercial frustration of the contract. having resulted 
from impossibility of performance by the contemplated means, non- 
performance has been held to be excused. Here, the respondent com- 
pany has done everything it was called upon to do in the circumstances. 
The question whether the failure of the railway company to provide 
cars would afford an excuse within the principle mentioned might 
have arisen if the contract sought to be enforced in this action had 
been a contract f.o.b. Vancouver. 

The appeal should be dismissed with costs. 

Appeal dismissed. 


[As to-f.o.b. contracts, see also Wimble v. Rosenberg, 1913, in the 
present chapter, §7, infra, and the cases in chapter II, §4, supra; 
Brandt v. Morris, [1917] 2 K.B. 784, followed in Pullan v. Speizman, 
supra; Coleman v. McDermott, 1856, 1 U.C.E. & A. 446; Clark v. Rose, 
1370; 29: U.C.R.-302; Mayhew v. Scott Fruit .Co., 1915, -8 Alta. L.R. 
66, 21 D.L.R. 54, 7 W.W.R. 1140; Stuart v. Clarke, 1917, 11 Alta. L.R. 
551, 36 D.L.R. 254; Benjamin on Sale, 6th ed. 1920, pp. 445-6, 459, 785, 
840-842, 965; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 597-605, 624- 
629.] 


§4. Place and time of delivery. 


HERTLE v. JENNY. 
1915, 49 N.S.R. 6, 22 D.L.R. 742. In the Supreme Court of Nova Scotia. 


Rircuig J. The action is brought for work and labour in ¢on- 
verting a row boat into a motor boat and making a cover for the 
engine in another boat. So far as the work on the row boat is con- 
cerned, the learned County Court judge has found the sum of $20.00 
to be sufficient. I agree with him and on this branch of the case 
the appeal must fail. 

So far as the cover for the engine is concerned, the judge has 
disallowed the claim, holding that the plaintiff was bound to deliver 
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or tender the cover to the defendant and finding that he did not do 
so. The contention of the plaintiff is that his claim is for work and 
labour and not for goods sold and delivered, and that therefore no. 
tender or delivery was necessary. It is a question of some difficulty 
as to whether or not the plaintiff is right in his contention, but in 
the view which I take of this case it is a question which it is. 
not necessary to decide. I treat the case, as the judge below did, as. 
a case of goods sold and delivered, and, dealing with it on that basis, 
I am of opinion that the plaintiff is entitled to recover. When the 
cover was completed the legal question is, was the plaintiff bound 
to deliver or tender the cover, or was it sufficient for him to notify 
the defendant that the cover was finished and ready for him to 
come and get it. I think that notification is all that was necessary. 
The cover being finished and at the plaintiff’s place of business, I 
cannot find any evidence or any contract expressed or implied that 
the plaintiff was to send the cover to the defendant. 

Section 30 of the Sale of Goods Act is as follows: ‘Whether it is 
for the buyer to take possession of the goods or for the seller to 
send them to the buyer is a question depending in each case on the 
contract expressed or implied between the parties. Apart from any 
such contract expressed or implied, the place of delivery is the seller’s 
place of business if he have one, and if not, his residence.” 

The cover was finished and was in the loft of the plaintiff’s work- 
shop. The section of the Sale of Goods Act which I have quoted 
is the same as section 29 of the English Act. Commenting on that 
section, Mr. Benjamin, in his book on Sales, at page 682, says: “In 
the absence of a counter agreement the seller is not bound to send or 
carry the goods to the buyer. He does all that he is bound to do 
by leaving or placing the goods at the buyer’s disposal so that the 
latter is able to remove them.” : 

It would seem that at common law, apart from the statute, the 
presence of the goods at the seller’s place of business ready to be 
delivered, the defendant being notified, is equivalent to delivery. In 
Smith v. Chance, 2 B. & Ald. 755, Holroyd J. said: “A party cannot 
maintain an action for goods sold and delivered until he has either 
delivered them or ordered something equivalent to delivery, as for 
instance, if he has put it in the vendee’s power to take away the 
goods himself.” : 

In 2 Kent’s Commentaries, 12th edition, page 505, it is said: “The 
store of the merchant, the shop of the manufacturer or mechanic and 
the farm or granary of the farmer at which the commodities sold 
are deposited or kept must be the place where the demand and 
delivery are to be made when the contract is to pay upon demand 
and is silent as to the place.” 

I also refer to Wood v. Tassell, 1844, 6 Q.B. 234. 

The law being in my opinion as I have stated it, I turn to the facts. 

It is clear that the cover was finished and that it was at the 
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plaintiff's workship. Did he notify the defendant that the work had 
been completed? There is no finding on this point. It was not, if the 
judge’s view as to delivery is correct, necessary to make such a finding. 
The plaintiff says: “I notified Jenny that the whole work was nearly 
completed; there came a wet day. After I notified him that all the 
work was done and gave him the bill, he took the boat away. The 
engine cover was in a lott over the boat.” 

The defendant says: ‘‘Hertle did not say to me that all the work 
was finished; he simply handed me the bill.” 

The bill was for all the work. I cannot come to any other con- 
clusion than that the rendering of the bill was a clear intimation 
that the cover was finished and ready to be taken possession of by 
the defendant. And it certainly does seem likely when the plaintiff 
handed the bill to the defendant that he would make some reference 
to the completion of the work. I think he did, and as I have said, 
there is no finding the other way. Both parties having partially 
succeeded and partially failed, I think the appeal should be dismissed 
as to the work done on the row boat and allowed as to the engine 
cover, without costs. 

The result will be unsatisfactory to both parties but if it has the 
effect of discouraging litigants from fighting to the bitter end cases 
in which trifling sums of money are involved the litigation will have 
served a useful purpose. 


[Graham E.J., Russell and Longley JJ. concurred. Townshend C.J. 
also gave reasons for arriving at the same conclusion. ] 


Appeal allowed in part and dismissed in part. 


HARTLEY v. HYMANS. 
[1920] 3 K.B. 475; S.C., 90 L.J.K.B. 14. In the High Court of Justice. 


By a contract coming within s. 4 of the Sale of Goods Act, 1893, and 
duly made in writing, the plaintiff agreed to sell to the defendant 
11,000 lb. of cotton yarn, delivery to begin in September, 1918, and to 
be at the rate of 1100 lb. per week, failure to deliver within the 
stipulated time .tto render the contract liable to cancellation by the 
defendant, and incomplete deliveries not to be taken into account. De- 
livery should have been completed by November 15, 1918. The 
plaintiff delivered no yarn until October 26, 1918, when he delivered 
550 lb., and thereafter on various dates from the end of November, 
1918, to the end of February, 1919, he delivered seven further quan- 
tities averaging upward of 500 lb. each. During all this period and 
the early part of March, 1919, the defendant by his letters complained 
of the delay and asked for better deliveries, but thereby led the 
plaintiff to entertain the belief that the contract still subsisted, and 
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to act upon that belief at expense to himself. On Mareh 13, 1919, 
the defendant, having given no previous notice requiring delivery 
in any reasonable time, wrote to the plaintiff cancelling the order, 
and he thereupon refused to take any further quantity of the yarn. 
The plaintiff brought an action against the defendant for damages 
for refusing to take the remainder of the yarn. 


McCarpic J. read the following judgment: This action raises a 
point of much interest and constant recurrence with respect to 
contracts for the -sale of goods. [His Lordship stated the facts, 
observing (inter alia) that it seemed to be absolutely clear from the 
defendant’s letters that he had treated the contract as being alive 
after the expiration of the contract period for delivery of the goods, 
and continued:] I am satisfied that the failure of the plaintiff to 
deliver was not due to any neglect on his part. It arose through 
the difficulties of the times which affected both his sub-contractors 
and himself, and it was due to no small extent to the existence and 
operations of the Cotton Control Board. The yarn in question was 
being spun for the plaintiff by one firm and it was being “doubled” 
for him by another firm. It was of a special description and was 
suitable for the continental market only as distinguished from the 
English market. At the date of the defendant’s cancellation on March 
13 the whole of the yarn required for the contract had been spun 
and practically the whole of it had been ‘‘doubled.” Those are the 
substantial processes, and the remaining work to make the goods 
ready for delivery could have been promptly carried out. The plaintiff 
could, within a reasonable time from March 138, have supplied to the 
defendant the whole undelivered balance. He was ready and willing 
to do so. The defendant’s customer never did cancel his contract 
with the defendant. At the time of the defendant’s cancellation of 
the contract the market had fallen heavily and the defendant’s re- 
pudiation has caused substantial loss to the plaintiff. The damages 
are agreed at £563. 

Upon the above facts and letters (which are characteristic of many 
sales of goods cases) there arise the important questions of law 
which were argued before me with great ability by counsel on both 
sides. 

The plaintiff submits (in substance) that the defendant treated 
the contract as subsisting after the expiration of the stipulated period 
for delivery, and that he was therefore bound to give a reasonable 
notice before terminating’ the bargain. 

The defendant submits (in substance) that after the expiration of 
the contract period he was completely justified in law in terminating 
the contract at any time and without the slightest notice to the 
plaintiff. 

It is common ground and indeed it is obvious that the defendant 
here terminated the contract in the most abrupt manner and without 
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any notice at all save the letter of March 13, 1919. That letter 
fixed no time within which the plaintiff was required to deliver. 
On the contrary it decisively refused to take delivery of the goods 
which were almost ready for delivery and upon the manufacture of 
which the plaintiff had taken special steps involving heavy expense 
at the defendant’s request long after the expiry of the contract period. 

it may well have been thought that the law upon the matter 
had long been ascertained and clearly settled inasmuch as the point 
is vital and of unceasing recurrence. But counsel could not cite nor 
have I been able to find a single direct reported authority on the 
- question, and two days of acute argument occurred before me in 
discussing several lines of ambiguous or complex decisions and in 
seeking to formulate some guiding and definite principle. Questions 
of waiver were argued in conjunction with s. 4 of the Sale of Goods 
Act, 1893 (56 & 57 Vict. c. 71), and questions as to a new agreement 
were analyzed in conjunction with the conduct of the defendant and 
his alleged obligation to give a reasonable notice ere cancelling. 
Here, of course, the contract fell within s. 4 of the Sale of Goods 
Act, 1893. The whole legal position is, in my view, most unsatisfactory 
and confusing. I have felt the greatest difficulty in arriving at any 
opinion and I give this judgment with the utmost diffidence and doubt, 

It is well to deal at once with one or two points on which the 
law applicable seems to be settled. 

In the first place I think that time was here of the essence of 
the contract. This, indeed, was not really disputed by the plaintiff. 
It is curious that s. 10 of the Sale of Goods Act, 1893, deals so ambig- 
uously with this point. That section provides: “‘(1) Unless a different 
intention appears from the terms of the contract, stipulations as to 
time of payment are not deemed to be of the essence of a contract 
of sale. Whether any other stipulation as to time is of the essence 
of the contract or not depends on the terms of the contract.” This 
section gives a very slender notion of the existing law, and it is 
well to remember s. 61 which provides (inter alia): ‘(2) the rules 
of the common law, including the law merchant, save in so far as they 
are inconsistent with the express provisions of this Act shall con- 
tinue to apply to contracts for the sale of goods.” Now the common 
law and the law merchant did not make the question whether 
time was of the essence depend on the terms of the contract, unless 
indeed those terms were express on the point. It looked rather to 
the nature of the contract and the character of the goods dealt with. 
In ordinary commercial contracts for the sale of goods the rule clearly 
is that time is prima facie of the essence with respect to delivery: 
see per Lord Cairns L.C. in Bowes v. Shand, 1877, 2 App. Cas. 455, 
463, 464 (the sale of rice); per Cotton L.J. in Reuter v. Sala, 1879, 
4 C.P.D. 239, 249 (sale of pepper); and per Lord Esher M.R. in 
Sharp v. Christmas, 1892, 8 Times L.R. 687 (the sale of potatoes). In 
Paton & Sons v. Payne & Co., 1897, 35 S.L.R. 112, however, it was held 
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by the House of Lords that in a contract for the sale and delivery 
of a printing machine time .was not of the essence. This point is 
not fully dealt with in Benjamin on Sale, 5th ed., pp. 588 et seq., 
and no general rule appears to be stated in that treatise. But in 
Blackburn on Sale, 3rd ed., pp. 244 et seq., the matter is more clearly 
treated and it is laid down that “In merchantile contracts, stipula- 
tions. as to time (except as regards time of payment) are usually 
of the essence of the contract.” I may add that the relevant de- 
cisions on the point are excellently summarized in Halsbury’s Laws 
of England, vol. xxv., p. 152, in the section on Sale of Goods written 
by Sir Mackenzie Chalmers and Mr. W. C. A. Ker. With the above 
text-books may be contrasted the passage in Addison on Contracts, 
lith ed., p. 548. 

Now, if time for delivery be of the essence of the contract, as in thse 
present case, it follows that a vendor who has failed to deliver within 
the stipulated period cannot prima facie call upon the buyer to accept 
delivery after that period has expired. He has himself failed to fulfil 
the bargain and the buyer can plead the seller’s default and assert 
that he was not ready and willing to carry out his contract. That 
this is so seems clear. It is, I take it, the essential juristic result 
when time is of the essence of the contract. This is cogently shown 
by the judgment in Plevins v. Downing, 1 C.P.D. 220, where the 
plaintiff vendors agreed to deliver iron in the month of July; as 
Brett J. put it, ibid. 226, when delivering the opinion of the Court: 
“The day after the end of July they could not have insisted on 
an acceptance of iron then offered to the defendant”: see also per 
Martin B. in Coddington v. Paleologo, 1867, L.R. 2 Ex. 193, 196, 197; 
and upon an analogous point see Pearl Mill Co. v. Ivy Tannery Co., 
F191 9] LKB TS 83: 

Hence Mr. Langdon contends in the present case that upon the 
expiry of the contract period on November 15, 1918, the plaintiff 
ceased to possess a right to tender under the contract, that the de- 
fendant then ceased to be under a duty to take delivery, and that 
the subsequent letters of the defendant and his acceptance of post- 
poned deliveries did not place him under any contractual obligation 
to the plaintiff. He submits that whatever the defendant’s conduct, 
and in spite of his letters, he could at any time reject delivery even 
though tendered at his express demand. 

Mr. Atkinson argues on the other hand that the defendant must by 
reason of the above matters be taken to have waived the right to 
insist that time was of the essence of the contract, and he alter- 
natively submits that upon the correspondence I should find that a 
new agreement was made between the parties. He further submits 
that upon the proper effect of such new agreement the defendant 
could terminate his obligation to take the undelivered balance only 
by giving a notice to the plaintiff fixing a reasonable time for com- 
pletion of the bargain. 
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Discussion on the above points involved a citation of many de- 
cisions bearing more or less directly on waiver, extension of time, 
new agreement and the like, and those decisions certainly illustrate 
the difficulties of the position. 

I cannot help feeling that much of the difficulty has arisen by 
the omission to keep clear the distinction between cases which are 
within the Statute of Frauds or s. 4 of the Sale of Goods Act, 1893, 
and cases which are not within those statutory provisions. If this 
distinction be borne in mind then the cases where the waiver or 
extension of time is evidenced by writing may fall into one class, and 
the cases where the waiver or extension of time is not so evidenced 
fall into another class. In the present case, it is to be noted, the 
plaintiff relies on the defendant’s letters, and he pleads those letters 
in the statement of claim as evidence of and as constituting an agree- 
ment for an extension of time for delivery, or a waiver of the contract 
time. 

Now in considering the present case it is well to bear in mind 
s. 11, sub-s. 1 (a), of the Sale of Goods Act, 1893, which provides: 
“Where a contract of sale is subject to any condition to be fulfilled 
by the seller, the buyer may waive the condition, or may elect to treat 
the breach of such condition as a breach of warranty, and not as a 
ground for treating the contract as repudiated.” This provision seems 
to apply as much to conditions as to time as to other conditions: see, 
for example, Alexander v. Gardner, 1835, 1 Bing. N.C. 671, 677, and 
Halsbury’s Laws of England, vol. xxv. p. 153. In Alexander vy. 
Gardner the plaintiff agreed to sell the defendant butter to be 
shipped in October. The butter was not, in fact, shipped till November, 
but the defendant waived the objection and accepted the invoice and 
bill of lading. It was held that he was liable for the price, although 
the butter was lost by shipwreck. Tindal C.J. said: “If the party 
waives the condition he is in the same situation as if it had never 
existed.” It is to be noted that although in that case the waiver 
* was not by writing but by conduct only it yet was held effective. 
The rule as to waiver is stated broadly in Blackburn on Sale, 3rd 
ed., pp. 212, 213, as follows: “Where there is a condition precedent 
to the duty of either party to do some act, it is a good defence to an 
action for not doing that act to say that the condition precedent has 
not happened or been performed. But that defence is no longer 
available if the party wishing to set it up has waived his right to 
insist upon the performance of it, as, for example, where, after the 
time when the condition ought to have been performed, he accepts 
any benefit under the contract.” See also p. 523 of the same treatise. 
With equal breadth is the matter stated in Benjamin on Sale, 5th ed., 
p. 563: “The necessity for performing the condition precedent may 
be waived by the party in whose favour it is stipulated, either ex- 
pressly or tacitly, by inference from his acts or conduct, as, for 
example, where he leads the other party to suppose that the contract 
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is still binding, and that the breach of the condition will be treated 
only as a breach of a warranty.” It might well be presumed from 
the above passages that waiver can be effected in contracts for the sale 
of goods either by writing or by word of mouth or by conduct and 
equally whether the contract be within or without s. 4 of the Sale 
of Goods Act, 1893, or the Statute of Frauds. But the extent t9 
which the rule has been cut down will appear later in this judgment. 

Now, if the present be a case of waiver I should hold that the 
defendant had undoubtedly waived the condition that the goods should 
be delivered by November 15, inasmuch as long after that date he 
demanded and received deliveries under the contract. But Mr. Lang- 
don argued that a distinction existed between cases where a contract 
period was continuing and cases where the contract period had wholly 
expired. In the former cases he submitted that waiver could take 
place provided that s. 4 of the Sale of Goods Act, 1893, was complied 
with, but in the latter it could not take place at all unless the de- 
fendant had actually received the goods and even though the waiver 
was evidenced by writing. I confess that I cannot myself understand 
why a man may not waive a condition after expiry of the contract 
period. But a view favourable to Mr. Langdon’s contention seems to 
have been taken by Bray J. in Corn Products Co. v. Fry, [1917] W.N. 
224, where, although the parties seem to have treated the contract as 
subsisting after the contract period, yet Bray J. said: ‘In the absence 
of a new binding agreement, no arrangement made after the time 
for performance by the defendants had expired would be binding,” and 
the learned judge cited Plevins v. Downing, 1 C.P.D. 220, in support 
of his proposition. With the view of Bray J. may be contrasted the 
words of Bailhache J. in Dudley, Clarke & Hall v. Cooper, Ewing & 
Co., July 9, 10, 11, 14, 1919, which is unreported but of which a short- 
hand note has been supplied to me. He said: ‘“‘When there is a 
eontract for the delivery of goods in a specified time, if the goods are 
not delivered within that time there is a breach of contract by the 
seller who contracts to deliver within the specified time unless he has 
some exception in his contract which excuses him. But it is commonly 
the case that parties do not hold each other strictly to contractual 
times, and when it is found that the parties are not holding each 
other strictly to the contractual time but are extending the time or 
treating the contract as still on foot, the contract remains on foot 
so far as time is concerned notwithstanding that the contractual time 
has expired.” Both of the above cases, Corn Products Co. v. Fry, 
and Dudley, Clarke & Ball vy. Cooper, Ewing & Co., were, of course, 
cases within s. 4 of the Sale of Goods Act, 1893. In the passage cited 
from Bailhache J. in the latter case, that learned judge did not 
refer to any need for a new agreement, or to s. 4 of the Sale of Goods 
Act, 1893, nor did he point to any possible distinction between an 
extension of time before the expiration of a contract period and an 
extension of time after the expiration of such period. 
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Now before I venture to state my view of the decisions I may 
usefully quote the following passage from Addison on Contracts, 11th 
ed., p. 544: “In the case of contracts required by s. 4 of the Sale 
of Goods Act, 1893, to be in writing, it often appears that the time 
specified for delivery or acceptance of the goods or payment of the 
price is enlarged by one party at the verbal request of the other. 
The promise to deliver or pay at the substituted time cannot be 
sued on, and it appears that the original agreement is no longer 
the agreement between the parties. The difficulty on this point, which 
has been the subject of consideration in many cases, has now been 
set at rest, and the plaintiff must rely on the original agreement 
or nothing. If he can aver and prove that he was ready and willing 
to perform his part of it, and that the defendant made default on 
his part, the plaintiff proves a cause of action. Thus, where the 
time for delivery is extended at the request of the defendant, the 
plaintiff can prove that he was ready and willing to deliver at the 
time mentioned in the written agreement. But if the time were ex- 
tended at the plaintiff’s own request, he cannot sue on the original 
contract, since he was not ready and willing to perform his part; nor 
ean he sue on the substituted agreement, because the term on which 
he insists is not in writing.” In connection with this passage a num- 
ber of decisions are cited ranging from Cuff v. Penn, 1813, 1M. & S. 
21, to Plevins v. Downing, 1 C.P.D. 220, 226. I do not pause to analyse 
this passage or to point out the difficulties it suggests, particularly 
by the words “it appears that the original agreement is no longer 
the agreement between the parties.’ I myself conceive that upon 
the expiration of a contract period the contract does not ipso facto 
become void. On the contrary it clearly remains alive—e.g., for the 
purpose of an action by the party not in default. I imagine that all 
that is meant by Addison is that the party who is in default cannot 
sue on the original contract which he was not ready and willing to 
perform unless he can prove either a waiver by the other side or 
an agreement that the original contract should continue to subsist 
in spite of the expiration of the contract period. 

Now: Plevins v. Downing seems to be the root decision of the matter 
and I desire to state my view as to the effect of that decision. There 
the basic facts were that the plaintiffs sold some iron for delivery in 
July, 1874, under a written contract. The value of the iron was over 
£10, and the contract therefore was required to be evidenced by 
writing. They failed to deliver the iron in July and were therefore 
in default. In October, 1874, the defendant met the plaintiffs’ manager 
and said: “You have not sent any (iron) pigs lately’; to which the 
plaintiffs’ manager replied: “I will send you a boat (of them) this 
week.” Thereupon the plaintiffs forwarded twenty-five tons which 
the defendant refused to accept. There the arrangements made after 
the contract period were purely verbal. The plaintiffs sued for dam- 
ages for non-acceptance. They failed in the action (as I read the 
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decision of Brett, Grove and Denman JJ.) for two reasons—namely, 
(1) because they were unable to shew that they were ready and 
willing to fulfil the original contract, and (2) because the incident 
of October consisted of a verbal conversation. only. In the judgment 
of the Court there is this passage: “Inasmuch as they (the plaintiffs) 
cannot rely upon their readiness and willingness to deliver according 
to the terms of the original contract, because they were not so ready 
and willing, they are logically driven to rely upon the subsequent 
request of the defendant, either. as a proposed alteraticn of a term 
of the original ccntract, or as a request upon which to hang a new 
contract to accept. But, as the request was merely verbal, the under- 
taking sought to be founded on it cannot be enforced.” It will be 
observed that the Court did not hold that the request could not (apart 
from the Statute of Frauds) be a proposed alteration of a term of 
the original contract or that it could not be a footing on which to 
base a new contract to accept. The decision on this point rested on 
the ground that the request was verbal. Hence, I do not, with respect, 
follow wholly the observations of Bray J. already cited in Corn 
Products Co. v. Fry, as to the effect of Plevins v. Downing. If the 
request in Plevins v. Downing had been in writing then I conceive 
that, upon the circumstances of that case, a verdict for the plaintiff 
could have been supported and the more so if the written request 
had referred to the original written contract. 

The effect of Plevins v. Downing is stated in Benjamin on Sale, 
5th ed., p. 689, as follows: “Held, that the plaintiffs could not sue on 
the original contract, inasmuch as they were unable to prove that 
they were ready and willing to deliver the 25 tons at the end of 
July, and had only withheld delivery at the defendant’s request, 
neither could they rely upon the request to deliver made to them 
by the defendant in October, as that would have constituted a new 
contract, which was by parol only.” Plevins v. Downing, however, 
seems to decide that a new and binding arrangement as to time of 
delivery cannot, where the Statute of Frauds applies, be made by mere 
conduct or by word of mouth either before or after the contract period 
has expired. Plevins v. Downing seems also to decide that a waiver 
of rights as to time of delivery cannot (where the contract is under 
the Statute of Frauds) be made by mere conduct or spoken words. 
The defendant in Plevins v. Downing had in my view clearly waived 
by his words a right to insist on the plaintiffs’ non-observance of 
the contract time, and I confess that, apart from the Statute of 
Frauds, I do not see why he should not have been held to that 
waiver having regard to the facts of the case. This, I imagine, is 
consonant with the decision in Goss vy. Lord Nugent, 1833, 5 B. & Ad. 
58, a case with respect to land and therefore within s. 4 of the 
Statute of Frauds. There the defendant verbally stated that he 
would accept the title of the plaintiff to certain lands notwithstanding 
a defect therein. It was held that he was not bound by such state- 
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ment, inasmuch as it was not in writing. Thus a waiver whether 
by word of mouth or by conduct cannot apparently be binding if 
the original contract be within the statute. It is worth while to 
recall, when considering such decisions, that it suffices to satisfy the 
Statute of Frauds if the party charged has signed a proposal for an 
agreement which the other party has accepted verbally or by conduct: 
see Reuss v. Picksley, 1866, L.R. 1 Ex. 342. 

In the case of Tyers v. Rosedale and Ferryhill Iron Co., 1875, 
L.R. 10 Ex. 195, the variation of the contract took place during and 
not after the contract period. There was no express contract for 
such variation, but the letters between the parties showed an acquies- 
cence with respect to the postponement of deliveries: see per Cockburn 
C.J., ibid. 198. If such an acquiescence, when evidenced in writing, 
is effective during the contract period I am unable to see why it 
should not be effective after the expiration of the contract period, 
and I conceive that this was the substance of the opinion of Bailhache 
J.: Dudley, Clarke & Hall v. Cooper, Ewing & Co. (unreported). This 
view seems to accord with Bentsen v. Taylor, Sons & Co., [1893] 2 
Q.B. 274 (which was a charterparty case) in which the ship sailed a 
month. later than the contract date. The defendants (the charterers) 
therefore had the right to repudiate. But instead of doing so they 
wrote certain letters and did certain things which I need not specify. 
Lord Hsher -M.R. said, ibid. 279: “She (the ship) did not sail ‘ill 
nearly a month afterwards, and there was a breach of the condition. 
The defendants had then a right to treat the contract as at an end, 
or they could, if they chose, treat it as still subsisting. But, if they 
intended to treat the contract as at an end, it was their duty so to 
exercise their right as not to lead the plaintiff to believe that he was 
still bound by the contract.” The test put by Bowen L.J. in that 
ease was this, ibid. 283: ‘Did the defendants by their acts or conduct 
lead the plaintiff reasonably to suppose that they did not intend to 
treat the contract for the future as at an end, on account of the 

failure to perform the condition precedent, but that they only in- 
tended to rely on the misdescription as a breach of warranty, treating 
the contract as still open for further performance?” The test seems 
to apply exactly to the present case apart from the question of s. 4 
of the Sale of Goods Act, 1893. It may be said however that Bentsen’s 
Case was a case of charterparty and not of sale of goods. The answer 
to that criticism is that exactly the same principle was applied by 
the Court of Appeal in Panoutsos v. Raymond Hadley Corporation, 
[1917] 2 K.B. 473, which was in fact a sale of goods case. I do not 
state the facts in that well-known decision by the Court of Appeal 
consisting of Lord Reading C.J., Lord Cozens-Hardy M.R. and 
Serutton L.J. Lord Reading C.J. cited with approval, ibid. 478, 479, 
the doctrine of Bowen L.J. in Bentsen’s Case, and added: “I cannot 
find any authority to support the proposition that, when one party 
has led another to believe that he may continue in a certain course 
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of conduct without any risk. of the contract being cancelled, the first- 
mentioned party can cancel the contract without giving any notice 
to the other so as to enable the latter to comnly with the requirement 
of the contract. It seems to me to follow from the observations of 
Bowen L.J. in Bentsen vy. Taylor, Sons & Co. that there must be 
reasonable notice given to the buyer before the sellers can take ad- 
vantage of the failure to provide a confirmed bankers’ credit. That 
is the decision of Bailhache J.” It is curious to observe that the 
waiver by the seller in Panoutsos’ Case (where, as I have said, the 
contract was within s. 4 of the Sale of Goods Act, 1893) was not by 
writing but by conduct only, and there seems to have been a binding 
variation of the contract obligation in favour of the buyers in spite 
of the absence of writing. The decision in that case may well be 
contrasted with the decisions already cited in this judgment. a 
desire to add that the principle stated in Panoutsos’ Case seems to 
be fully agreeable to the broad rule of justice stated by Lord Cairns 
L.C. and Lord O’Hagan in Hughes vy. Metropolitan Ry. Co., 1877, 2 
App. Cas. 439, 448, 449, and by Farwell J. in Bruner v. Moore, [1904] 
1 Ch. 305, 312, 318. It is true, however, that in these two latter 
cases the Statute of Frauds did not arise, and hence I cite Morell v. 
Studd, [1913] 2 Ch. 648, where s. 4 of that statute was in question 
and where, as Astbury J., after referring to Hickman vy. Haynes, 1875, 
L.R. 10 C.P. 598, and Goss vy. Lord Nugent, 5 B. & Ad. 58, said: “They 
[those cases] merely decide that when a contract falling within the 
Statute of Frauds is once made, no conduct or verbal waiver can be 
relied upon to substitute a different term from one appearing in the 
contract itself.” [1913] 2 Ch. 659. 

How several of the cases and dicta I have cited are to be recon- 
ciled with Leather-Cloth Co. v. Hieronimus, L.R. 10 Q.B. 140, I know 
not. There the written contract for the sale of goods provided that 
the goods were to be sent by the sellers to Ostend. They then changed 
the place of destination to Rotterdam. It was left by Archibald J. 
to the jury to say from the silence and subsequent conduct of: the 
defendant whether or not there had been an assent by him to the 
change of route from Ostend to Rotterdam. The jury found that 
there was such assent and a verdict passed for the plaintiff. The 
Court of Queen’s Bench (Cockburn C.J., Blackburn, Mellor and Archi- 
bald JJ.) upheld the verdict, and Blackburn J. said: “I cannot see 
why the assent to a substituted mode of performing one of the terms 
of a contract need be in writing and may not be by parol, though the 
original contract must have been in writing.” L.R. 10 Q.B. 146. This 
was a clear case of waiver by conduct. I see that Leather-Cloth 
Co. v. Hieronimus, ibid. 140, was not discussed by the House of Lords 
in Morris v. Baron & Co., [1918] A.C. 1. 

I have, I fear, already cited a somewhat large number of de- 
cisions with respect to the operation of the Statute of Frauds and 
of s. 4 of the Sale of Goods Act, 1893. 
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In considering certain decisions it is desirable to separate clearly 
the points which arose therein with respect to the principle of Ogle 
v. Harl Vane, 1868, L.R. 3 Q.B. 272. That principle was closely inter- 
woven with the observation of the Court in Hickman vy. Haynes, 1875, 
L.R. 10 C.P. 598, and Plevins v. Downing, 1 C.P.D. 220. It will suffice 
to say that that principle has no bearing on the present case and to 
discuss it would only involve a further confusion. The Statute of 
Frauds has already introduced sufficient difficulties into the application 
of the ordinary principles of contract law. 

Now, upon this unhappy confusion of authority and this embar- 
rassing ambiguity of principle, what are the conclusions at which I 
should arrive in the present case, where the contract was one within 
s. 4 of the Sale of Goods Act, 1893? In my view the facts and docu- 
ments here clearly call for one or more juristic bases upon which 
to support the plaintiff’s claim. I shall hold: 

(1) That here the defendant waived his right to insist that the 
contract period terminated on November 15, 1918. The waiver is 
evidenced by writing, and I rule that it binds the defendant even 
though it took place after November 15. Waiver is not a cause of 
action, but a man may be debarred by the doctrine of waiver from 
asserting that an original condition precedent is still operative and 
binding. In view, moreover, of the fact that the plaintiff acted (at 
great expense to himself) upon the footing that the waiver had taken 
place, it would, I conceive, be wrong to allow the defendant to insist 
on the terms of the original contract as to time. 

(2) I hold that (in so far as estoppel differs from waiver) the 
defendant is estopped from saying that the period for delivery ex- 
pired on November 15, 1918, or from asserting that the contract 
ceased to be valid on that date. Inasmuch as the defendant led the 
plaintiff to believe by letter, as well as conduct, that the contract was 
still subsisting, and inasmuch as the plaintiff acted on that belief at 
serious expense: to himself, it would be unjust to allow the defendant 
to assert that the delivery period ended on November 15. I shall 
apply to this case the principle asserted by the Court of Appeal in 
Bentsen’s Case, [1893] 2 Q.B. 274, 283, and approved by the Court of 
Appeal in Panoutsos’ Case, [1917] 2 K.B. 478. 

(3) I hold that upon the letters passing between the parties I 
ean, and ought to, imply a new agreement that the contract period 
should be extended beyond November 15, 1918—i.e., until the defendant 
had given a notice to the plaintiff requiring delivery within a reason- 
able period. I here imply such agreement. In so holding I feel that 
I am acting not only in consonance with Plevins v. Downing, but 
also in accord with the already cited words of Bailhache J. in Dudley, 
Clarke & Hall v. Cooper, Ewing & Co. (unreported), and with the 
principle of Panoutsos’s Case. I do not doubt that the defendant 
would have been entitled in March, 1919, to give notice fixing a reason- 
able time within which the plaintiff was required to supply the un- 
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delivered balance of the contract goods. This point was aiso dealt 
with by Bailhache J. in Dudley, Clarke & Hall v. Cooper, Ewing & ~ 
Co., when he said: “It is quite open to a buyer to say when deliveries 
are late and he has been extending the time that he will not take 
further deliveries unless they are made within some reasonable time 
which he is entitled to designate.’ The principle is one which is 
further illustrated by the cases cited in Leake on Contracts, 6th ed., 
p. 617, and it accords with the ratio of the decision in Jones v. 
Gibbons, 1853, 8 Ex. 920. The,defendant here gave no such notice. 
He cancelled with peremptory abruptness.. But for the fact that the 
defendant’s repudiation was absolute as to all undelivered goods a 
difficult question would have arisen as to the proper period or periods 
for delivery which could have been fixed by the defendant in March, 
1919. But, inasmuch as he absolutely refused on that date to take 
any further goods at any time, the point is covered by the decision 
of the Exchequer Chamber in Tyers v. Rosedale and Ferryhill Iron 
Co., L.R. 10 Ex. 195. Hence it is right to assess the damages as at 
March, 1919. Those are agreed at £563. 
I therefore give judgment for the plaintiff for that amount with 
costs. 
Judgment accordingly. 


LEVEY & CO. v. GOLDBERG. 
[1922] 1 K.B. 688; S.C., 91 L.J.K.B. 551. In the High Court of Justice. 


Action tried by McCardie J. The plaintiffs claimed damages from 
the defendants for not accepting certain cloth which he had agreed 
to buy. 

By a contract in writing dated in December, 1919, the defendant 
agreed to buy from the plaintiffs fifty-two pieces of cloth at 12s. per 
yard, to be delivered as to certain pieces in February or March, 1920, 
and the remainder between May and August, 1920. Certain pieces 
were delivered, but at certain interviews in August and December, 
1920, between the defendant and the plaintiffs, the plaintiffs, at the 
oral request of the defendant, consented to extend the time for the de- 
livery of the bulk. Subsequently, and before delivery was made, the 
defendant purported to repudiate the contract, and refused to accept 
delivery of the bulk of the cloth. 

The defendant admitted that he had refused to take delivery, and 
said that the plaintiffs were never ready and willing to deliver within 
the contract time or within a reasonable time, and he relied on s. 
4 of the Sale of Goods Act, 1893. 


McCarpin J stated the facts and continued: Mr. Cartwright Sharp 
for the defendant contended that there had been a parol variation 
of the written bargain between the parties, which variation, he said, 
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was, by the terms of s. 4 of the Sale of Goods Act, 1893, unenforceable. 
In support of this contention he referred to Morris v. Baron & Co., 
[1918] A.C. 1, where the authorities are reviewed. That decision and 
the earlier ones there cited make it quite plain that a contract re- 
quired by s. 4 of the Sale of Goods Act, 1893,.to be in writing, cannot 
be varied by word of mouth. I ventured to emphasize that point in 
Hartley v. Hymans, [1920] 8 K.B. 475. If this were a case of waiver 
amounting to a variation of the contract it might well be, as I 
there indicated, that the waiver would have to be evidenced in writ- 
ing. In Hartley v. Hymans the waiver was in fact evidenced in 
writing. But a variation of a contract is a definite change of con- 
tractual obligations and is in my view wholly distinct from the doc- 
trine of forbearance which is as extant today as before Morris v. 
Baron & Co. and Hartley v. Hymans. That principle of forbearance 
was first indicated in Ogle v. Harl Vane, L.R. 3 Q.B. 272. In that 
ease the defendant had failed to deliver certain iron by the contract 
date, and the plaintiff abstained, because of a request by the defend- 
ant, from buying against him at that date. The question was as to 
the measure of damages, and the essence of the decision was that, 
inasmuch as the plaintiff had abstained at the defendant’s request 
from buying against him at the correct date and had waited till a 
later date because of that request, the plaintiff was entitled to assess 
his damages as at the later date and was not bound by the limitations 
of the earlier date. But the doctrine of forbearance as relevant to 
the sale of goods is illustrated most conspicuously by Hickman v. 
Haynes, L.R. 10 C.P. 598. There the plaintiff had agreed to deliver 
and the defendants to accept certain iron in June. In that month 
one of the defendants saw the plaintiff and requested him to allow 
the delivery to stand over, and the plaintiff verbally consented. On 
August 1, the plaintiff pressed the defendants to take delivery, and 
the defendants, after some correspondence, wrote on August 9 asking 
for further time. The plaintiff again waited, but without result, and 
>it was not until October that the plaintiff brought his action for 
non-acceptance of the goods in accordance with the terms of the 
original contract. It was held that the true effect of what took place 
between the parties was that the plaintiff voluntarily withheld de- 
livery at the request of the defendants, and as no new contract was 
substituted for the original written contract the plaintiff was en- 
titled to maintain his action. It was further held, and in this re- 
spect Ogle v. Earl Vane was adopted, that the damages must be asti- 
mated according to the market price of iron at a reasonable time after 
the last request of the defendants to withhold delivery. 

I desire to express my view that this principle, which I will call 
the Ogle v. Earl Vane and Hickman v. Haynes principle, is wholly 
unaffected by the decision of the House of Lords in Morris v. Baron 
& Co., or by anything I said in Hartley v. Hymans. In the present 
case I hold that the plaintiffs had till the end of August to deliver 
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and that they voluntarily abstained from delivering in August at the 
request of the defendant. The defendant therefore cannot rely upon 
the omission to tender delivery within that period. That concludes 
the case in favour of the plaintiffs. 

Mr. Cartwright Sharp suggested that the plaintiffs were not ready 
and willing to deliver during August. The plaintiffs were not bound 
actually to tender delivery; it was sufficient if they were ready and 
willing to deliver. That principle is amply established by Jackson 
v. Allaway, 1844, 6 Man. & G. 942, and Baker vy. Firminger, 1859, 
Do lide (Chx) 150s. a0 he question of readiness and willingness is sub- 
stantially a question of fact. If the defendant had desired delivery 
in August I entertain no doubt that the plaintiffs could have secured 
delivery from their manufacturers without the slightest difficulty. I 
find that the plaintiffs were always ready and willing to carry oat 
their bargain, and J assess their damages at £1150. 


Judgment for plaintiffs. 


CALIFORNIA PRUNE AND APRICOT GROWERS v. 
. BAIRD AND PETERS. 


{1926] S.C.R. 208, [1926] 1 D.L.R. 314. In the Supreme Court of 
Canada. 


Appeal by the plaintiff from a decision of the Appeal Division of 
the Supreme Court of New Brunswick, affirming the judgment of the 
trial judge dismissing an action brought to recover damages for 
non-acceptance. The judgment of the court (Anglin C.J.C., Duff, Mig- 
nault, Newcombe and Rinfret JJ.) was delivered by 


RiyFret J. By a contract made in writing and dated the 27th 
day of May, 1920, the respondent (a New Brunswick firm), bought 
and the appellant (a California company), sold one carload of prunes 
to be delivered f.o.b. Pacific Coast rail shipping point. 

The following terms and conditions were set forth on the contract 
with special. prominence: 

“Destination: Saint John, N.B. Routing: Delivery routing may 
be given later. Consigned to: Order of seller. Time of shipment: 
October.” 

There were further stipulations, amongst others, as follows: 

“Boxing specifications may be changed by buyer, provided such 
changes are received at this office (meaning no doubt the office at 
San José, California), prior to September 1, 1920. Seller shall, where 
possible, recognize routing named by buyer, but seller has option of 
selecting the initial line. No unimportant variation in the perform- 
ance of this contract shall constitute basis for a claim. Brokers or 
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salesmen not authorized to sign this contract nor change terms or 
wording without written authorization by seller.” 

On October 15, 1920, the appellant shipped from Red Bluff, Cali- 
fornia, to the respondent in Saint John, N.B., and consigned to the’ 
order of the appellant a carload of prunes of the brand and assort- 
ment conforming to the specifications provided by the respondent. 

The carload of prunes was sent from Chicago to Saint John, N.B., 
over the line of the Canadian Pacific Railway and arrived in Saint 
John early in December. 

The price of the prunes, with the freight added, amounted to $8,- 
604.21. A sight draft for that amount, with bill of lading attached, 
was presented to the respondent, who refused to accept it. They 
moreover. disclaimed any obligation on their part to receive the prunes 
and to pay for them. Their ground was that, by a notice in writing, 
they had directed the appellant to route the carload of prunes via 
Canadian National Railways from Chicago; that the appellant had 
failed to comply with the terms of this notice, which were in effect 
part of the contract; that the change in the routing as ordered was 
an important variation in the contract and that they were thereby 
relieved from any liability. 

Whether the breach complained of gave rise to a right to reject 
the prunes and treat the contract as repudiated is therefore the 
important question to be determined in this case. 

There is, however, another point raised by the appellant and which 
must first receive our attention. 

It is admitted that no notice of delivery routing was given to the 
appellant direct; but, by letter under date of August 30, 1920, the 
respondent requested W. S. Clawson & Co., of the city of Saint John, 
to instruct the appellant to ship the carload of prunes by Canadian 
National Railway from Chicago to Saint John. The appellant alleges 
that this was not a delivery routing given in the manner eontemplated 
by the contract. 

“As against this contention, there stands in the appellant’s way the- 
concurrent findings of the two courts of New Brunswick. The trial 
judge said: 

“T have not the slightest doubt of the truth of Mr. Clawson’s evi- 
dence and have no hesitation in finding that he negotiated this con- 
tract with the defendants as the agent of Sainsbury Bros. Neither 
have I any doubt that Sainsbury Bros. were the direct representatives 
in Canada of the plaintiff as they advertised themselves to be, and 
as the plaintiff by its circular letter of February 15, 1919, addressed 
to Canadian buyers, informed the trade in Canada they were. I am 
of opinion that the defendants gave the delivery routing in the man- 
ner contemplated and in ample time to entitle them to have the 
goods shipped as directed by them.” 

Mr. Justice White, delivering the unanimous judgment of the ap- 
peal division of the Supreme Court of New Brunswick, confirms the 
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holding of the trial judge in these words: “I have carefully read the 
evidence in the case and am satisfied that the learned judge could 
not properly have found the facts otherwise than he has found them.” 

On this matter, therefore, the appellant finds itself in a position 
of considerable difficulty. 

[Rinfret J. then discussed the facts relating to the position of 
Clawson and Sainsbury Bros. as agents of the appellant.] . 

Under all these circumstances, and even although there may be 
on the part of the traffic or sales managers of the appellant some 
statements, here and there, tending to the contrary, it is impossible 
to conclude that the concurrent holdings of the two courts below 
should be reversed. 

It must be taken therefore that Sainsbury Bros. were the agents 
of the appellant and that they had authority to receive on its behalf 
routing instructions in connection with the contract in question. 

It follows that the notice in the letter of August 30 from the re- 
spondent to Mr. Clawson: “Bill our car of prunes to Saint John and 
route it Canadian National Railway from Chicago.” amounted to a 
stipulation which, having been made in ample time, must be read 
into the contract. 

There remains the question whether the breach of this stipula- 
tion gave rise to a right to reject the goods. 

The law is now settled that in mercantile contracts the time and 
the place of shipment are material or essential parts of the descrip- 
tion of the goods sold and full compliance therewith is a condition 
precedent to the seller’s right to recover. 

In Bowes v. Shand, 1877, 2 App. Cas. 455, the contracts were for 
8,200 bags of rice to be shipped at Madras during the months of 
March and April. The bags of rice (outside of 1,080), were put on 
board vessel, at Madras, in February. The rice was refused because 
it had not been shipped during March and April. The House of Lords 
held that the contract had not been complied with. 

Norrington v. Wright, 1885, 115 U.S.R. 188, is a decision of the 
Supreme Court of the United States to the same effect. The time of 
shipment was there declared to be a material element in a contract, 
which must be strictly complied with and a breach of which justifies 
repudiation of the goods by the buyer. 

The same court, in the case of Filley v. Pope, 1885, 115 U.S.R. 
218, held that the place of shipment was also “a statement descriptive 
of the subject matter or of some material incident” in a mercantile 
contract, and was to be regarded as a condition precedent, upon the 
non-performance of which the party aggrieved may repudiate the: 
whole contract. 

In that case, Pope & Bros., of New York, had sold to Mr. Filley, 
of St. Louis, 500 tons of pig iron to be shipped from Glasgow as soon 
as possible. The pig iron was shipped from Leith instead of Glas- 
gow, because an earlier vessel could be got from that port. The iron. 


§ 4] Califorma Prune Growers v. Baird. 443 


in fact arrived sooner than if it had been shipped at Glasgow. The 
pig iron was refused on the ground that the seller had not complied 
with the terms of the contract as to place of shipment. In an action 
for non-acceptance, and without any evidence of damage being ad- 
duced, this sole ground of rejection was held. good. 

[Rinfret J. then examined the reasons given in the cases just 
cited. ] 

There does not seem to exist any sound reason why the principles 
thus enunciated with regard to time and to place of shipment should 
not receive equal application to a stipulation in respect of mode of 
shipment. 

Lord Blackburn, in Bowes v. Shand, 2 App. Cas. 455, had already 
said (p. 480) 

“Tt was argued, or tried to be argued, on one point, that it was 
enough that it was rice, and that it was immaterial when it was 
shipped. As far as the subject matter of the contract went, its being 
shipped at another and a different time being (it was said) only a 
breach of a stipulation which could be compensated for in damages. 
But I think that that is quite untenable. I think, to adopt an illus- 
tration which was used a long time ago by Lord Abinger, and which 
always struck me as being a right one, that it is an utter fallacy, 
when an article is described, to say that it is anything but a warranty 
or a condition precedent that it should be an articie of that kind, 
and that another article might be substituted for it. As he said, 
if you contract to sell peas, you cannot oblige a party to take beans. 
If the description of the article tendered is different in any respect 
it is not the article bargained for, and the other party is not bound 
to take it. I think in this case what the parties bargained for was 
rice, shipped at Madras or the coast of Madras. Equally good rice 
might have been shipped a little to the north or a little to the south 
of the coast of Madras. I do not quite know what the boundary is, 
and probably equally good rice might have been shipped in February 
“as was shipped in March, or equally good rice might have been 
shipped in May as was shipped in April, and I dare say equally good 
rice might have been put on board another ship as that which was 
put on board the Rajah of Cochin. But the parties have chosen, for 
reasons best known to themselves, to say: We bargain to take rice, 
shipped in this particular region, at that particular time, on board 
that particular ship, and before the defendants can be compelled to 
take anything in fulfilment of that contract it must be shewn not 
merely that it is equally good, but that it is the same article as they 
have bargained for—otherwise they are not bound to take it.” 

Benjamin on Sale (6th ed., p. 679), expresses the view that “the 
extract from Lord Blackthorn’s opinion above quoted shows that the 
place or mode of shipment may be as material a part of the descrip- 
tion of the goods as the time.” 

At p. 401, the same author had written: “....if a particular 
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mode of tranmission be expressly or impliedly prescribed by the con- 
tract, as, for example, delivery to a specified carrier or by a particu- 
lar route, the goods must be delivered to that carrier, or by that 
route.” 

See also Williston on Sales, 2nd ed. 585-587. 

Moreover, this very question came up squarely for decision before 
the British Court of Appeal in the case of L. Sutro & Co. v. Heilbut, 
Symons & Co., [1917] 2 K.B. 348. 

The contract was for the sale_of rubber “to be shipped during the 
months of March, April, 1916, by Vessel or vessels (steam or motor) 
from the east to New York direct and/or indirect with liberty to 
call and/or transship at other ports.” 

The cargo was sent by steamship to Seattle and thence by rail to 
New York. The buyers refused to accept it, because it had not been 
conveyed by sea to New York. No particular damage was shown. 

Under a clause in the contract, the buyers’ objection was submitted 
to arbitration; and the arbitrators found that, owing to the outbreak 
of war, it had become usual, at the time of this contract, to send by 
sea and rail shipments from the east which heretofore had gone the 
whole distance to New York by water. It was well known to those 
engaged in the trade that rubber sold on contracts in the form of 
the one in question would be forwarded by steamer to a port of the 
United States; hence they would be transmitted by rail to destination. 

The Court of Appeal however held, affirming Mr. Justice Lush, 
“that the contract provided for a sea carriage from the port of load- 
ing to New York; that the usage (assuming it was a usage), found 
by the arbitrators was inconsistent with the terms of the contract, 
and therefore was not applicable thereto; and that the tender was 
not a good tender and the buyers were not bound to accept the same.” 

Swinfen Eady L.J., delivering the judgment of the Court of Appeal, 
said (page 355) that it was not necessary for the buyers “to justify 
in a court of law the mercantile reasons for inserting any particular 
stipulation in a contract. The observations on this point of Lord 
Cairns in Bowes v. Shand, 2 App. Cas. 455, are very relevant.” He 
then proceeds to quote from Lord Cairns’ judgment in the latter 
case the passage at page 463 to which reference has already been 
made above; and he goes on to say: “The court assumes that a mer- 
chant, in entering into a mercantile transaction, has regard to his 
arrangements for paying for goods purchased, and his intention about 
reselling them in the ordinary course of his trade.” And he concludes 
by saying that “where a particular method of conveyance is stipulated 
for, it is not permissible to inquire whether there is not some other 
usual method; and a finding that there is another usual method is 
irrelevant.” 

The same underlying principle will be found in this decision of 
the Court of Appeal as in Bowes vy. Shand, and Filley v. Pope, that 
“it is not for the court to speculate on the reasons or motives which 
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have induced the parties to a mercantile contract to agree upon any 
particular term or to consider what practical benefit might have arisen 
from the performance of any particular term of the contract.” 

In the words of Williston on Sales, 2nd ed., p. 585, “the property 
will not pass if the goods are too many, or too few, or they are sent 
at a materially different time, or by a different route or method of 
shipment, or are misdirected.” Bidwell v. Overton, 26 Abbott’s Cas. 
N-Y. 402; 

In that view, the mode of shipment is a material and indeed an 
essential term of the contract. The consequence is that its non-per- 
formance is not ‘an unimportant variation’ which may, under the 
present contract, be excluded as constituting a “basis for a claim;” 
but, on the contrary, “may fairly be considered by the other party 
as a substantial failure to perform the contract at all.” Wallis v. 
Pratt) “El 9dt Js Ac. 394. 

If it were necessary, attention may be drawn to the fact that in 
the contract itself the parties, in this case, have given to “routing” 
the same conspicuous place as they have to “destination,” ‘consigned 
to” and “time of shipment.” These are the four conditions of the 
contract which appear to have been singled out as specially important. 

When instructing Mr. Clawson, on the 30th August, the respondent 
wrote: 

“We want you to be particular to call their attention to the rout- 
ing, as this car must come by C.N.R. from Chicago.” And when trans- 
mitting these instructions to his principals, Mr. Clawson in turn 
insisted: “Be sure and see that car comes ‘Canadian National Railway 
from Chicago.’ ” 

Moreover, the variation in the routing of this shipment has proven 
in the event to be of importance to the respondent. The evidence 
shows that the latter had an agreement with the Canadian National 
Railway for the hauling of its carload from Chicago to St. John, 
_Whereby it would have been able to ship portions of the carload to 
its branches in New Brunswick while the car was in transit. The 
breach made this impossible. : 

Both courts in New Brunswick have decided that the appellant’s 
action to recover damages for non-acceptance of the prunes should 
be dismissed with costs. For the reasons which we have given, we 
think those decisions ought to be upheld. ; 

Appeal dismissed. 


[As to oral variation or rescission of a written contract, see also 
Morris v. Baron, 1918, in chapter I, §6, supra, and the notes following 
that case. ] 


[As to the time of delivery, see also Coleman v. McDermott, 1856, 
1 U.C.E. & A. 445; Seythes & Co. v. Dods Knitting Co., 1922, 52 O.L.R. 
475; Mooney v. Lipka, 1926, 21 Sask. L.R. 40, [1926] 4 D.L.R. 647, 
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[1926] 3 W.W.R. 391; Benjamin on Sale, 6th ed. 1920, pp. 786-794; 
Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1123-1149.] 


[As to the time of delivery if no time fixed, see Hick v. Raymond, 
[1893] A.C. 22; Sims v. Midland Ry. Co., [1913] 1 K.B. 103; Hope 
v. Canada Foundry Co., 1917, 40 O.L.R.. 3382. 309 DIL. 308. --As: to 
delivery ‘at once,’ see Reg. v. Rogers, 1877523" QsBeDe 285 betriemvy. 
Rae, 1919, 46 O.L.R. 19. As to delivery “as soon as possible,” see 
Bonner-Worth v. Geddes, 1921, 50 O.L.R. 196, 64 D.L.R. 257. As to 
delivery “as required,” see Jones v. Gibbons, 1858, 8 Exch. 920; Pearl 
Mill Co. v. Ivy, [1919] 1 K.B. 78; Sierichs v. Hughes, 1918, 42 O.L. 
608, 48 D.L.R. 297. See also Chalmers on Sale of Goods, 10th ed. 
1924, pp. 197 ff, as to judicial construction of various terms as to 
delivery of goods. ] 


[As to the place of delivery, see also Benjamin on Sale, 6th ed. 1920, 
. Dp. 783-786; Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1116-1122.] 


$5. Delivery of wrong quantity. 


SHIPTON, ANDERSON & CO. v. WEIL BROS. & CO. 


[1912] 1 K.B. 574; S.C., 31 L.J.K.B: 910: “Inthe High Court of Justice. 


Award of arbitrators stated in the form of a special case for the 
opinion of the Court. 

The plaintiffs, under a written contract, sold to the defendants a 
cargo of wheat, “weight as per bill or bills of lading .... say 4509 
tons, 2 per cent. more or less; seller has the option of shipping a 
further 8 per cent. more or less on contract quantity.’ In intended 
performance of that contract the plaintiffs tendered to the defendants 
a cargo of wheat which weighed 55 lbs. more than 4950 tons, the 
maximum number of tons which the plaintiffs were entitled to de- 
liver under the contract. The defendants rejected the tender solely 
upon the ground that the quantity of cargo was 55 lbs. in excess 
of the contract quantity. The price payable for the 55 lbs. would 
have been about 4s., the whole contract price being more than £40,000 
for 4950 tons; but the plaintiffs never claimed payment of the 4s. 

The plaintiffs sold the cargo rejected by the defendants at a loss 
of £3290 and claimed that sum as damages. The dispute between the 
parties was referred to arbitration under an arbitration clause con- 
tained in the contract. The arbitrators stated their award in the 
form of a special case for the opinion of the Court, the questions 
being (1.) whether upon the true construction of the contract the 
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sellers were entitled to calculate the “further 8 per cent. more or less” 
on 4590 tons or on 4500; (2.) whether, if the sellers were only en- 
titled to calculate the 8 per cent. on 4500, the excess tendered was so 
trifling as not to amount to a breach of the contract. 


Lusu J., having first decided that, upon the true construction of 
the contract, the plaintiffs were only entitled to deliver 4950 tons, 
proceeded: The second question is whether, if the plaintiffs were only 
entitled to calculate the 8 per cent. on the 4500 tons, which is in my 
view the true position, the excess in fact tendered was so trifling as 
not to amount to a breach of the contract. Now the excess quantity 
is trifling, so trifling that it is quite impossible to suppose that any 
business man would regard it as in any way affecting the substance 
of the contract or as making the contract any the more or any the 
less an advantageous contract to enter into. It is an excess of 55 
lbs. in a total cargo of 4950 tons; approximately it is an excess of 
1 lb. in every 100 tons tendered. If one considers the excess in money, 
it seems more trifling still; it is an exeess of 4s. on a contract price 
of over £40,000; or putting it again in still plainer figures an excess 
of 1s. in £10,000. Counsel for the defendants however, say that that 
is an excess which by law entitles the buyer to reject, and they rely 
upon s. 30, sub-s. 2, of the Sale of Goods Act of 1893. They contend, 
as they must to be consistent, that any excess that can be measured 
in weight or in currency would have this effect, that, if it is only 
sixpence or indeed anything that can be measured, there is a dis- 
crepancy between the contract and the tender which is fatal. I asked 
if there was any authority for such a contention, and I was referred 
to the case of Tamvaco v. Lucas, 1 HE. & EH. 581. The difference be- 
tween the contract quantity and the shipped quantity was, no doubt, 
not very large in that case, and it was undoubtedly held that the 
tender was a bad tender because there had been an excess; but I 
would point out that, as far as I can gather from the arguments and 
from the judgment, the question was not raised which is raised in 
this case, whether there can be an excess so trivial that it is not in 
substance an excess at all. That case was dealt with on the footing 
that there had been in fact an excessive tender, and the question was 
whether in the circumstances of that case the buyer could or could 
not reject. I do not think that that case can be relied upon as an 
authority for the proposition that any excess, if once it can be mea- 
sured and put into pounds, shillings, and pence, or put into weight, 
is of itself necessarily in law an excess which makes the tender bad. 
I have found a case which I think is more in point. It is true that 
the actual point was not decided, because it was not necessary to de- 
cide it; but there was a dictum of Bigham J. in that case which 
exactly, in my opinion, applies to this case. The case to which I 
refer is Harland v. Burstall, 1901, 6 Com. Cas. 113, 116. A smaller 
quantity was there delivered than the contract quantity, thirty loads 
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out of 500, of course a very different proportion to this, and Bigham 
J. held that there was a deficiency which entitled the buyers to reject. 
The learned judge says: “Of course, in carrying out a commercial 
contract such as this, some slight elasticity is unavoidable; no one 
supposes that the delivery is to be within a cubic foot of the named 
quantity, but it must be substantially of the quantity named; and in 
my judgment 470 loads is not substantially 500.” I think the ques- 
tion is whether there has been a substantial departure from the 
contract. As I pointed out during the argument, the right to reject 
is founded upon the hypothesis that the seller was not ready and 
willing to perform, or had not performed, his part of the contract. 
The tender of a wrong quantity evidences an unreadiness and unwill- 
ingness, but that, in my opinion, must mean an excess or deficiency 
in quantity which is capable of influencing the mind of the buyer. In 
my opinion, this excess is not. I agree that directly the excess be- 
comes a matter of possible discussion between reasonable parties, the 
seller is bound to justify what he has done under the contract; but 
the doctrine of de minimis cannot, I think, be excluded merely be- 
cause the statute refers to the tender of a smaller or larger quantity 
than the contract quantity as entitling the buyer to reject. 

I wish to add this. The reason why an excess in tender entitles 
a buyer to reject is that the seller seeks to impose a burden on the 
buyer which he is not entitled to impose. That burden is the pay- 
ment of money not agreed to be paid. It is prima facie no burden 
on the buyer to have 55 lbs. more than 4950 tons offered to him, and 
there is nothing to suggest that these sellers would have ever insisted, 
or thought of insisting, upon payment of the 4s. over the £40,000. The 
sellers’ original appropriation appeared to be within the proper quan- 
tity. The excess of 55 lbs. appears when the quantity shipped is con- 
verted from kilos into tons. If the sellers had expressly or impliedly 
insisted upon payment of the 4s. upon their view of the contract, the 
case would have been different; but nothing of that kind can be sup- 
posed to have taken place here. 

For these reasons I think that the second question must be an- 
swered in the affirmative, and the award must be that the defendants 
pay £3290 to the plaintiffs. 

Judgment for plaintiffs. 


IN RE AN ARBITRATION BETWEEN HARRISON AND 
MICKS, LAMBERT & CO. 


[1917] 1 K.B. 755; S.C., 86 L.J.K.B.573. In the High Court of Justice. 
Buyers verbally agreed with the seller to purchase the remainder 


of a cargo of wheat ex Clodmore which the seller estimated at 5400 
quarters. At the time of the verbal agreement the buyers stipulated 
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that they should have the whole of the remainder of the cargo. On 
the same day the seller sent to the buyers a contract in writing by 
which he sold to the buyers “the remainder” of the cargo “(more 
or less about) 5400 quarters Manitoba wheat .... at Hull ex Clod- 
more.” The buyers accepted delivery of about 5400 quarters. The 
seller had, in fact, made a miscalculation, and at the time of the 
sale he had 574 quarters more than 5400 quarters in hand. Rules 
and conditions were indorsed on the written contract, of which con- 
dition 3 was as follows: “The word ‘about’ when used in reference 
to quantity shall mean within 5 per cent. over or under the quantity 
stated.” The buyers contended that, having regard to the condition, 
the most they could be compelled to accept was 5400 quarters plus 
270 quarters, i.e. plus 5 per cent., on the 5400 quarters. 


BAILHACHE J., having stated the facts, continued: The question is 
whether on the true construction of the contract the buyers are liable 
to take delivery of the remainder, the 574 quarters, and the point for 
our determination is whether under the contract there was a sale of 
5400 quarters ‘more or less about’—the words “more or less about” 
merely giving a 5 per cent. margin within which the buyer or the 
seller were bound to accept or deliver as the case might be—or whe- 
ther the quantity “5400 quarters more or less about” are words of 
estimate; and the subject-matter of the sale is the remainder of the 
cargo ex Clodmore. I have come to the conclusion that upon the 
true construction of the contract the subject-matter of the sale was 
the remainder of the cargo ex Clodmore. 

In my judgment the words “5400 quarters more or less about” 
are, as they prima facie appear to be, words of estimate and of esti- 
mate only, and the ruling words are “the remainder of the cargo.” 
We could not hold otherwise without departing from the reasoning 
in Levi v. Berk, 1886, 2 Times L.R. 898, 899, and Borrowman vy. Dray- 
ton, 1876, 2 Ex. D. 15. In Levi v. Berk there was a sale of a cargo 
which was said to be about 450 tons. When the goods came to be 
delivered it turned out that instead of being 450 tons the cargo was 
only 341 tons. The proportion of divergence between the two figures 
in that case was very much larger than in the present one. Lord 
Esher M.R. in giving judgment said: ‘‘As to the other point, no 
doubt the difference in quantity was serious and considerable, but 
it did not appear that there was any fault or default in not obtaining 
a full cargo, or that the party did not obtain all that he could, and 
in the ordinary view of such documents there was not a total failure 
in the performance of the contract. Effect must be given to the 
word ‘cargo’ without requiring the quantity specified, and where the 
buyer contracted for a ‘cargo’ and mentioned the quantity (unless 
something plainly showed the contrary to be intended), the governing 
word was ‘cargo’ and the buyer was bound to take the cargo what- 
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ever its quantity might be. The judgment therefore, was for the 
sellers, the appellants.” 

In my judgment the parties in the present case were on the one 
hand contracting to sell and on the other hand to buy what was 
left of the cargo ex Clodmore—whatever that might happen to be; 
and it seems to me that, following,the reasoning, and indeed the deci- 
sion, in Levi v. Berk, I must give effect to the words “remainder of 
the cargo” in the contract in the present case and treat the words 
“5400 quarters more or less about” as mere words of estimate. 

In Borrowman vy. Drayton, 2 Ex. D. 15, which was the converse of 
Levi v. Berk, 2 Times L.R. 898, the judgment of Mellish L.J. is based 
on closely the same lines of reasoning. In Levi v. Berk the cargo 
turned out much less, but in Borrowman y. Drayton the cargo turned 
out to be in excess of the estimated quantity, and it was held, not- 
‘withstanding that, that the buyer was entitled to the whole of the 
cargo which was in fact carried. The contract began with the words 
“Sold this day for Borrowman, Phillips & Co. to John B. Drayton 
& Co. a cargo of from 2500 to 3000 bushels.” The total quantity car- 
ried was 3300 barrels, which was in excess of the maximum quantity 
named in the contract. Mellish L.J., in delivering the judgment of 
the Court, said, 2 Ex. D. 15, 19: “Generally speaking, the term 
‘cargo,’ unless there is something in the context to give it a different 
signification, means the entire load of the ship which carries it, and 
it may fairly be assumed that when one man undertakes to sell and 
another to buy a cargo, the subject-matter of the contract is to be 
the entire load of the ship. And that such must have been the sense 
in which the term ‘cargo’ is used in this contract is materially 
strengthened by the agreement that the vessel shall proceed to a 
port of discharge to be determined, within certain limits, by the 
buyer, shewing plainly that what was contemplated was that the 
vessel and its entire cargo were to be at his disposal. There are 
various reasons why a purchaser may wish to buy the whole quantity 
of goods loaded on board of a particular vessel. Such a contract 
gives him the complete control of the vessel.” Then he gives a 
variety of reasons of that kind, but the judgment was that the ruling 
words were “the cargo.” So in the present case, although it is true 
that the same reasons which induce a man to desire to have the 
whole cargo do not apply when he is only dealing with the remainder 
of the cargo, yet I think that the rule which was applied in Borrow- 
man v. Drayton applies in the present case, and I must hold that 
the governing and ruling words are “the remainder of the cargo.” 

The conclusion at which I have arrived is that the parties in the 
present case were dealing with—they were buying and _ selling— 
so much of the cargo ex Clodmore-as happened to be left, and the 
words “5400 more or less about” were the seller’s estimate of what 
that remainder of the cargo was. The estimate was exceeded, but, 
notwithstanding the excess, the buyer is, in my judgment, bound to 


§ 5] In re Harrison and Micks. 451 


take the 574 quarters, or whatever the excess may turn out to be. 
That conclusion is, I think, very strongly borne out by McLay & 
Co. v. Perry & Co., 1881, 44 L.T. 152, where the parties were dealing 
with a heap of scrap iron in a yard. There it was clear that the 
subject-matter of the bargain was the heap of scrap iron. It is true 
that the estimate of the heap given was very much greater than the 
heap turned out to be; but, inasmuch as it was held that what they 
were really bargaining about was the heap, the fact that the estimate 
of what was in the heap was incorrect was immaterial. 


[Atkin J. gave reasons for reaching the same conclusion. ] 


SUSMAN v. BAKER. 
1918, 44 O.L.R. 39. In the Supreme Court of Ontario. 


An appeal by the defendants and a cross-appeal by the plaintilfs 
from the report of the Local Registrar at Kingston, acting as referee, 
upon a reference directed by the judgment in the action, dated the 
16th August, 1917, to ascertain the plaintiffs’ damages upon breaches 
of contract for the sale and delivery of goods. 


LarcHrorp J. The defendants contend that the learned referee 
erred in finding that they were under contract to deliver to the plain- 
tiffs 350 tons of steel shell turnings, less an allowance estimated at 
5 per cent., owing to the use of the words “about” and “approximate” 
in the correspondence. They allege that he also erred in awarding: 
damages for the non-delivery of 566/7 tons of shell ends and de- 
fective shells; and that he should have allowed the defendants their 
counterclaim for $143, the amount the defendants paid as freight 
upon a car of scrap steel shipped at the request of the plaintiffs from 
‘Tomiko to Hamilton, where acceptance of it was refused, necessitating 
reshipment to the defendants at Ottawa. 

The defendants further urge that, even if the findings are approved 
as to the quantities contracted for, the allowance made by the learned 
referee of 5 per cent., owing to the use of the words “about” and 
“approximate” should be increased to at least 10 per cent. 

The plaintiffs say—and this is all the cross-appeal is concerned 
about—that the learned referee should not have allowed even 5 per 
cent. off the quantities mentioned in the letters relied on as evidenc- 
ing the contracts between the parties. 

The contract of the 20th October, 1916, as evidenced by the letters 
of that date, was for about 150 tons of shell steel turnings at $6.25 
a gross ton, f.o.b. Hamilton. 

The second contract, as concluded according to the defendants’ 
letter of the 30th October, and the plaintiffs’ letter of the 31st Octo- 
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ber, was for “approximate quantities’ of “200 tons steel shell turn- 
ings at $3.60 per gross ton, all f.o.b. Renfrew.” .... 

In ascertaining the meaning of the words “about” and “approxi- 
mate,” and determining whether the allowance of 5 per cent. off the 
quantities specified should not be made, as is alleged by the plaintiffs, 
or is too low, as alleged by the defendants, the fact must be regarded 
that in neither case was the sale a sale of a bulk lot of scrap 
with an estimate of the probable quantity. In such a case all that 
is required is good faith on the part of the person making the esti- 
mate. 

Where no such independent circumstances are referred to, and the 
engagement is to furnish goods to a certain amount, the quantity 
specified is material, and governs the contract. The addition of the 
qualifying words in such cases—when not supplemented by other 
words—only provides against accidental variations arising from slight 
or unimportant excesses or deficiencies in number, measure, or weight. 

Such are the principles laid down by the Supreme Court of the 
United States in Brawley v. United States, 1877, 96 U.S. 168, cited 
with approval by Lord Shand in Steel Co. of Scotland vy. Tancred Ar- 
rol & Co., 1899, 26 Se. L. Repr. 305, at p. 314. See also 1 Corp. Jur. 337. 

In the contracts between the parties the quantities mentioned were 
not estimated, and are not affected by supplemental words other than 
“about” and “approximate,” as was the case in Morris v. Levison, 
1876, 1 C.P.D. 155,—‘a full and complete cargo of iron ore, say about 
1,100 tons’”—and in Miller v. Barner & Co., [1900] 1 Q.B. 691—‘“a@ cargo 
of ore, say about 2,800 tons.’ In each of these cases a percentage of 3 
per cent. or less was held to satisfy the contract. 

The use of the words “about” and “approximate” was, no doubt, 
due to the possibility of there being a slight excess or deficiency in 
the quantities shipped. Yet, in the case of the first contract, precisely 
100 tons, out of 150 tons of shell turnings contracted for, were de- 
livered. Under the second contract, the quantity delivered was 175 
tons instead of 200 tons. The total default amounted to 75 tons. 

Upon the shell ends and defective shells the total delivery was 
38 1/7 tons, leaving a deficiency of 616/7 tons. 


If an honest effort had been made to fulfil the contracts, and there 
had been an excess or deficiency of as much even as 2 or 8 tons, 
I should be disposed, in order to give due effect to the qualifying 
words “about” and “approximate,” to declare the contracts fulfilled. 
But, in the circumstances disclosed by the evidence, the percentage 
allowed by the learned referee not only must not be increased, but 
must be eliminated in arriving at the amount of the damages. 

At $6.40 per ton the damages are to be assessed upon a deficiency 
of 50 tons instead of 42%, thus increasing the sum allowed from 
$278.28 to $327.50, or by $49.12. 

Similarly the deficiency in the steel turnings under the second 
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contract should be 25 tons instead of 15; thus increasing the dam- 
ages assessed by $64. 
Five tons must be added to the tonnage of shell ends and defec- 


_ tive shelis, resulting in an increase of the damages under this item 


by $26.25. 

As found by the learned referee, the defendants have not estab- 
lished that they suffered any damages by the refusal of the plaintiffs 
to accept the car of scrap steel shipped from Tomiko to Hamilton. 
Prices had so advanced that there was no loss. 

In the result, the defendants’ appeal stands dismissed with costs 
and the plaintiffs’ appeal allowed with costs. 

The report is amended by adding to the sum found due by the 
defendants the amount by which the damages should be increased, 
$139.37. 


IN RE AN ARBITRATION BETWEEN MOORE & CO. AND 
LANDAUER & CO. 


[1921] 2 K.B- 519; S.C., 90 L.J.K.B. 371. In the Court of Appeal. 


Appeal by the sellers, Moore & Co. Ltd., from a judgment of Row- 
latt J. in favour of the buyers, Landauer & Co., on an award in the 
form of a special case: [1921] 1 K.B. 73. 


Scrutrron L.J. In this case a seller sold to a buyer about “3100 
eases of Australian canned fruits, consisting of about’? and then fol- 
low five items, of which the first is 2500 dozen 30/2% nominal tins 
Vickar pears at 27/6 per dozen. We are informed that 30/2%, which 
by the light of nature we might not have been able completely to 
understand, means thirty tins in a case, each tin being of a nominal 
weight of 2% lbs. When the goods arrived, the seller tendered a 
number of cases, packed thirty tins to a case, and other cases, more 
than half the total number, packed twenty-four tins to a case. The 
buyer, who rejected without giving a reason, at the arbitration gave 
as one of his reasons that he was entitled to reject the whole con- 
signment and was not bound to accept such part as was packed 
thirty tins in a case. In view of the provisions of s. 30 of the Sale 
of Goods Act, 1893, I should have thought that the buyer was clearly 
right. I adopt as my own the language in which McCardie J. dealt 
with a point of this nature in Manbre Saccharine Co. v. Corn Pro- 
ducts Co., [1919] 1 K.B. 198, 207. There the contract was for the 
sale of starch in 280 lb. bags, price so much per cwt., and the sellers 
tendered 220 lb. bags, and 140 lb. bags. McCardie J. said: “In my 
opinion it is clear that such words were an essential part of the 
contract requirements. They constitute a portion of the description 
of the goods. The size of bags may be important to a purchaser in 
view of sub-contracts or otherwise. A man may prefer to receive 
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starch either in small or large or medium bags. If the size of the 
bags was immaterial I fail to see why it should have been so clearly 
specified in the contract. A vendor must supply goods in accordance 
with the contract description, and he is not entitled to say that an- 
other description of goods will suffice for the purposes of the pur- 
chaser: see s. 13 of the Sale of Goods Act, 1893 .... The tender by 
the defendants of starch in bags other than 280 lb. bags was a failure 
to comply with their contract.” 5 

In the present case for some reason the sellers and buyers have 
put into their contract: “About 3100 cases with 30 tins to the case.” 
They have put that in as a description, and that is what the sellers 
must tender to the buyers. The umpire finds that twenty-four tins 
to the case are as valuable commercially as thirty tins to the case. 
That may be so. Yet a man who has bought under a contract thirty 
tins to the case may have sold under the same description, and may 
be placed in considerable difficulty by having goods tendered to him 
which do not comply with the description under which he bought, 
or under which he has resold. On that point, which appears to be 
the point on which the special case as stated comes before us, I 
think the umpire was wrong, and that the judgment of Rowlatt J. 
is right. 


[Bankes and Atkin L.JJ. gave reasons for reaching the same con- 
clusion. ] 
Appeal dismissed. 


[As to the quantity of goods deliverable under a contract, see also. 
London Electric Co. v. Eckert, 1917, 40 O.L.R. 208, affirmed sub nom. 
Eckert v. London Electric Co., 1918, 57 Can. S.C.R. 610; Canada Law 
Book Co. v. Boston Book Co., 1922, 64 Can. S.C.R. 182, 66 D.L.R. 209, 
reversing Boston B. Co. v. Canada L.B. Co., 1920, 48 O.L.R. 238, 55 
D.L.R. 485; Van Dyke Co. v. Laurentide, [1924] S.C.R. 294, [1924] 3 
D.L.R. 896; Perfect Fit Garment Co. v. Arron, 1926, 58 N.S.R. 445, 
[1926]2 D.L.R. 532; Weil v. Collis Leather Co., [1927] S.C.R. 326, 
[1927] 2 D.L.R. 141; Benjamin on Sale, 6th ed. 1920, pp. 798-825; 
Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1149-1176.] 


§6. Delivery in instalments. 
HONCK v. MULLER. 
1881, 7 Q.B.D. 92; S.C., 50 L.J.Q.B. 529. In the Court of Appeal. 


The defendant in October, 1879, sold to the plaintiff, and the plain- 
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tiff bought of the defendant, 2000 tons of pig iron at 42s. a ton, to 
be delivered to the plaintiff free on board at maker’s wharf, at Middles- 
borough, “in November, 1879, or equally over November, December, 
and January next, at 6d. per ton extra.” The plaintiff failed to 
take delivery of any of the iron in November, but claimed to have 
delivery of one-third of the iron in December and one-third in January. 
The defendant refused to deliver these two-thirds, and gave notice 
that he considered that the contract was cancelled by the plaintiff’s 
breach to take any iron in November. 

The present action was then brought, in which the plaintiff claimed 
the difference between the contract price and the market price of 
666 2/3 tons at the end of December, and of 6662/3 tons at the end 
of January. ; 

At the trial judgment was given for the plaintiff for £933 6s. 8d., 
less £66 13s. which the defendant had paid into court. The defendant 
obtained from the Queen’s Bench Division a rule nisi for a new trial, 
which was subsequently discharged. Thereupon the defendant ap- 
pealed to the Court of Appeal, asking for judgment in his favour. 


BRAMWELL L.J. I think it unnecessary to determine which of the 
several meanings put on the agreement in this case is right. For 
whichever is adopted I think the result should be the same. But it 
seems to me that the meaning is, that the plaintiff had the option 
to have the 2000 tons in November, or in equal portions in November, 
December, and January; and that unless he elected in’ November in 
time to have the whole delivered in November if he so elected, or in 
time to have one-third delivered in November if he elected to have 
the iron in three deliveries, he has no cause of action. And I think 
he did not elect. Such election, of course, includes notice of his op- 
tion to the defendant. He certainly did not say in November that 
he would have all in November, nor did he say that he would have 
three deliveries. What I have said seems to me the natural meaning. 
If it is not, then the contract means 2000 tons in November, unless 
the plaintiff should elect as he might to have them in equal portions 
in November, December, and January. I think he did not so elect, 
and having failed to take the 2000 tons in November, has no cause 
of action. But I will assume as the plaintiff says, though I think 
otherwise, that whichever construction is right the plaintiff elected 
to have the iron in three equal portions in November, December, and 
January. I am of opinion even then that the defendant is entitled 
to our judgment. Before saying why, I think it fair to the defendant 
to say I can see no shuffling in his conduct, nor any motive for repudi- 
ating the bargain other than a legitimate one. I do not find that iron 
had risen in price. I think it very likely the iron was at the wharf 
of the seller, and that the plaintiff was pressed by him to take it. 
But however this may be, I think his contention right. 

The case for the plaintiff is, that by the contract, or what was 
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done under it, he was to take and was entitled to have 666 2/3 tons 
in each of the months of November, December, and January. That 
though he (the plaintiff) broke his contract in not taking the 666 2/3 
in November, and though the defendant at once gave notice he would 
not go on with the contract he (the plaintiff) has a right to insist 
on the December and January deliveries. In other words, the plain- 
tiff says that having agreed to take 2000 tons he has a right or power 
to demand and take 13331/3 and no‘more. I cannot think so. I think 
that contention is ccntrary to law and justice alike. I think where 
no part of a contract has been performed, and one party to it refuses 
to perform the entirety to be performed by him, the other party has 
a right to refuse to perform any part to be performed by him. I 
think if a man sells 2000 tons of iron he ought not to be bound to 
deliver 13331/3 only, if it can be avoided. I can see no difference 
in principle between where the deliveries are at different dates and 
where they are to be all at once. I think the plaintiff no more en- 
titled to the delivery of these 13331/3 tons than he would be if he 
was to take 2000 tons in November, and send shipping for 1333 1/3 
tons only in that month at such a time that no more could be deliv- 
ered, and he said that he would take no more. Suppose it was a pur- 
chase of 100 yards of silk at so much a yard, and the buyer came 
for fifty only, could he insist on it? Would it make any difference 
that fifty yards were to be taken and paid for on Monday and fifty on 
Tuesday, and the Monday’s delivery was not taken but refused, and 
then the Tuesday’s was demanded? If there was a charter for an 
out-and-home voyage, and the charterer refused to load for the out 
voyage, could he insist on the ship taking his cargo for the home 
voyage? Suppose 10,000 tons of coal bought to be delivered at Gib- 
raltar, Aden, and Bombay, in equal quantities—at Bombay in Janu- 
ary, at Aden in February, and at Gibraltar in March, and no de- 
livery at Bombay, could the buyer be made to take the other deliv- 
eries? Suppose a contract to supply bread to a workhouse for a year 
from the 1st of January, and the contractor says he will supply and 
does supply none in January, can he insist on supplying in the other 
eleven months? Suppose he does not supply for eleven months, can 
he insist on supplying in December? Would it make any difference 
if he was paid monthly? I hope not—I think not. Suppose a man 
orders a suit of clothes, the price being £7—£4 for the coat, £2 for 
the trousers, and £1 for the waistcoat, can he be made to take the 
coat only, whether they were all to be delivered together, or the 
trousers and waistcoat first? The party to a contract so broken has 
a right not to rescind the contract, for rescission is the act of both 
parties, but a right to declare he will not perform a part only of 
his contract, viz., what would remain to be performed if the other 
party had performed his part, and so enabled the performance of 
the whole. If, indeed, the contract has been part performed and 
cannot be undone, then it must be proceeded with without such power 
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of declaring off. If in this case the plaintiff had taken the November 
delivery, but had refused the December, the defendant would have 
been bound to make the January delivery. See what the consequence 
is of a different conclusion. The defendant would sell 2000 tons of 
iron and have so many pounds sterling. He is made to sell two-thirds 
only of the iron and have two-thirds only of the pounds sterling and 
a right of action. Suppose the November delivery would have been 
a profit to the defendant, and the December and January deliveries 
a loss, why is he to bear the loss and have no security that he will 
get the profit? This reasoning would no doubt apply where there is 
part performance, but then there is no help for it. It is asked 
whether every trifling breach of contract is attended with this con3e- 
quence. I know not; but 666 2/3 tons out of 2000 are not a trifle. If 
it must be something which goes to the “root” of the contract, as was 
said, surely one-third of the subject-matter does. The case of Hoare 
v. Rennie, 5 H. & N. 19; 29 L.J. (Ex.) 73, is in point. The same 
thing was decided a few days ago in Englehart v. Bosanquet (not 
reported). It was there held that on a sale of 2000 tons of sugar 
to come in two ships when the first ship was not equal to contract, the 
buyer was not* bound to take the other. But it is said that Hoare 
vy. Rennie has been overruled by Simpson v. Crippen, L.R. 8 Q.B. 14. 
That is not so. That decision was quite right. The case was dis- 
tinguishable from Hoare vy. Rennie, for the contract had been part 
performed and could not therefore be undone. One may express a 
respectful agreement with what the learned judges said in Simpson 
vy. Crippen, viz., that they did not understand Hoare v. Rennie. The 
other cases cited are distinguishable on the same ground. It has never 
yet been held that a man may break his contract, render the perform- 
ance of the whole impossible, and though nothing has been done under 
it, insist on the performance of the remainder. Pordage v. Cole, 1 
Wm. Saund. 319, has absolutely nothing to do with the case. That 
was an action on a specialty. This is not. As to the argument that 
in a case like the present there are really three contracts for three 
parcels, that is wholly erroneous. In parol contracts, the whole of 
what is to be done on one side is the consideration for the whole of 
what is to be done on the other. The seller does not sell, the buyer 
does not buy, any parcel of 6662/3 tons any more than when the 
suit of clothes is sold there is a separate sale of coat, waistcoat, and 
trousers. 
I am of opinion that the judgment should be reversed. 


[Baggallay L.J. gave reasons for reaching the same conclusion. 
Brett L.J. dissented. ] 


Judgment reversed. 
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MERSEY STEEL AND IRON CO. v. NAYLOR, BENZON & 
CQ; 


1884, 9 App. Cas. 434, 23 R.C. 504, 538 LJ.Q.B. 497. In the House 
of Lords. 


The respondents bought from the appellant company 5000 tons of 
steel blooms of the company’s make, to be delivered 1000 tons monthly, 
commencing January, 1881, payment within three days after receipt 
of shipping documents. In January the company delivered part only 
of that month’s instalment, and in the beginning of February made 
a further delivery. On the 2nd of February, shortly after payment 
for these deliveries became due, a petition was presented to wind up 
the company. The respondents bona fide, under the erroneous advice 
of their solicitor that they could not without leave of the Court safely 
pay pending the petition, objected to make the payments then due 
unless the company obtained the sanction of the Court, which they 
asked the company to obtain. On the 10th of February the company 
informed the respondents that they should consider, the refusal to - 
pay as a breach of contract, releasing the company from any further 
obligations. On the 15th of February an order was made to wind up 
the company by the Court. A correspondence ensued between the 
respondents and the liquidator, in which the respondents claimed 
damages for failure to deliver the January instalment, and a right 
to deduct those damages from any payment then due; and said that 
they always had been and still were ready to accept such deliveries 
and make such payments as ought to be accepted and made under 
the contract, subject to the right of set-off. The liquidator made no 
further deliveries, and brought an action in the name of the company 
for the price of the steel delivered. The respondents counterclaimed 
for damages for breaches of contract for non-delivery. 


Lord Coleridge C.J. held that the respondents had been guilty 
of such a breach of the contract as entitled the company to treat it 
as at an end, and had therefore no claim for damages against the 
company. Judgment was accordingly given for the company. 


The respondents appealed to the Court of Appeal (Jessel M.R., 
Lindley and Bowen L.JJ.) which made an order to the following 
effect: “Discharge the judgment. Declare that the defendants are 
entitled to set off against the £1713, admitted to be due to the plain- 
tiffs, such damages as they, the defendants, may have sustained by 
reason of the failure or refusal of the plaintiffs to deliver to the de- 
fendants the remainder of the blooms deliverable under the contract. 
Reference to ascertain the amount of such damages. Order the plain- 
tiffs to pay the defendants’ costs of the appeal. Reserve further con: 
sideration, and the costs of the action to follow the event.” 9 Q.B.D. 
648; 23 RC. 5045 8: Cpol) EeJeQeB a 576: 
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EARL OF SELBORNE L.C. [after expressing his agreement with the 
view of the Court of Appeal that under s. 10 of the Judicature Act, 
1875, the defendant in an action by a liquidator could claim for un- 
liquidated damages and set off the amount against the principal 
claim:] Upon the other point, I do not think it desirable to lay 
down larger rules than the case may require, or than former au- 
thorities may have laid down for my guidance, or to go into possible 
cases differing from the one with which we have to deal. I am con- 
tent to take the rule as stated by Lord Coleridge in Freeth vy. Burr, 
L.R. 9 C.P. 208, which is in substance, as I understand it, that you 
must look at the actual circumstances of the case in order to 3ee 
whether the one party to the contract is relieved from its future per- 
formance by the conduct of the other; you must examine what that 
conduct is, so as to see whether it amounts to a renunciation, to an 
absolute refusal to perform the contract, such as would amount to a 
rescission if he had the power to rescind, and whether the other party 
may accept it as a reason for not performing his part; and I think 
that nothing more is necessary in the present case than to look at 
the conduct of the parties, and see whether anything of that kind 
has taken place here. Before doing so, however, I must say one 
or two words in order to show why I cannot adopt Mr. Cohen’s argu- 
ment, as far as it represented the payment by the respondents for 
the iron delivered as in this case a condition precedent, and coming 
within the rules of law applicable to conditions precedent. If it were 
so, of course there would be an end of the case; but to me it is plain 
beyond the possibility of controversy, that upon the proper construc- 
tion of this contract it is not and cannot be a condition precedent. 
The contract is for the purchase of 5000 tons of steel blooms of the 
company’s manufacture; therefore it is one contract for the purchase 
of that quantity of steel blooms. No doubt there are subsidiary terms 
in the contract, as to the time of delivery, ‘Delivery 1000 tons 
monthly commencing January next;” and as to the time of payment, 
“Payment net cash within three days after receipt of shipping docu- 
ments;” but that does not split up the contract into as many contracts 
as there shall be deliveries for the purpose, of so many distinct quan- 
tities of iron. It is quite consistent with the natural meaning of 
the contract, that it is to be one contract for the purchase of that 
quantity of iron to be delivered at those times and in that manner, 
and for which payment is so to be made. It is perfectly clear that 
no particular payment can be a condition precedent of the entire 
contract, because the delivery under the contract was most certainly 
to precede payment; and that being so, I do not see how, without ex- 
press words, it can possibly be made a condition precedent to the 
subsequent fulfilment of the unfulfilled part of the contract, by the 
delivery of the undelivered steel. 

But, quite consistently with that view, it appears to me, according 
to the authorities and according to sound reason and principle, that 
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the parties might have so conducted themselves as to release each 
other from the contract, and that one party might have so conducted 
himself as to leave it at the option of the other party to relieve him- 
self from a future performance of the contract. The question is whe: 
ther the facts here justify that conclusion? Now the facts relied 
upon, without reading all the evidence, are these. The company at 
the time when the money was abqut to become payable for the steel 
actually delivered fell into difficulties, and a petition was presented 
against them. There was a section in the Companies Act, 1862 (sect.. 
153), which appeared to the advisers of the purchasers to admit of 
the construction, that until in those circumstances the petition was 
disposed of by an order for the company to be wound up or other- 
wise, there would be no one who could receive, and could give a good 
discharge for, the amount due. There is not, upon the letters and 
documents, the slightest ground for supposing either that the pur- 
chasers could not pay, or that they were unwilling to pay, the amount 
due; but they acted as they did, evidently bona fide, because they 
doubted, on the advice of their solicitor, whether that section of the 
Act, as long as the petition was pending, did not make it impossible 
for them to obtain the discharge to which they had an unquestion- 
able right. And therefore the case which I put during the argument 
is analogous to that which according to the advice they received they 
supposed to exist, namely, the case of a man who has died between 
the delivery and the time when payment ought to be made, he being 
the only person to whom payment is due; and of course until there 
is a legal personal representative of that person no receipt can be 
given for the money. By the Act of Parliament, in the event of a 
winding-up order being made, it would date from the time when the 
petition was presented; and this clause, which no doubt, according to 
its true construction, only deals with alienations of the property of 
the company, was supposed by the solicitor of the purchasers to make 
it questionable whether the payment of a debt due to the company, 
to the persons who if there had been no petition would have had a 
right to receive it, might not be held, in the event of a winding-up 
order being made, to be a payment of the property of the company 
to a wrong person and therefore an alienation. I cannot ascribe to 
their conduct, under these circumstances, the character of a renuncia- 
tion of the contract, a repudiation of the contract, a refusal to fulfil 
the contract. It is just the reverse; the purchasers were desirous of 
fulfilling the contract; they were advised that there was a difficulty 
in the way, and they expressed anxiety that that difficulty should be 
as soon as possible removed, by means which were suggested to them, 
and which they pointed out to the solicitors of the company. The 
company evidently took up the attitude, in that state of things, of 
treating the default as one which released them from all further obli: 
gation. On the 10th of February, which was before the winding-up 
order was made, and while that state of things still continued, the 
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company by their secretary wrote to say that they thought (being 
so far correct and thinking rightly) that the objection was not well 
founded in law; and they added, ‘We shall therefore consider your 
refusal to pay for the goods already delivered as a breach of contract 
on your part and as releasing us from any further obligations on our 
part.” I think that they were wrong in that conclusion; and that 
there is no principle deducible from any of the authorities which sup- 
ports that view of such—I hardly like to call it a refusal—of such 
a demur, such a delay or postponement, under those circumstances. 

The company, until they were wound up, never receded from that 
position which they took up on the 10th of February, 1881; and it 
appears to me to be clear that the liquidator adopted it, and never 
departed from it; and that the repudiation of the contract on insuffi- 
cient grounds on the part of the company, which had taken. place 
while the petition was pending and before the winding-up order was 
made, was adhered to after the winding-up order was made, on the 
part of the liquidator. On the other hand, it seems to me that, fairly 
and reasonably considered, the conduct of the respondents was justifi- 
able. Upon the 17th of February, 1881, after the making of the 
winding-up order, they state that there are instalments which ought 
to have been delivered but which have not been delivered, in respect 
of which they would have a claim for damages, and that they appre- 
hend that they would have a right to deduct those damages from any 
payments then due from them; and, according to the view which has 
been taken in the Court of Appeal of the effect of the 10th section 
of the Act of 1875, and in which view I believe your Lordships agree, 
that was the right way of looking at the matter. Then the respond- 
ents go on to say, that they are prepared to accept all deliveries which 
the liquidator may make under the contract, and to pay everything 
due, only requesting that those payments may be considered as made 
upon this understanding, in substance, that the right to the set-off 
which exists in law for the damages shall not be prejudiced—a per- 
fectly reasonable, defensible, and justifiable proposal. And the solici- 
tor who writes the letter adds, “Or I think it probable that my clients 
would consent to accept delivery now and waive the damages,” a 
thing which in a later letter they express their willingness to do. In 
my judgment, they have not in any portion of the proceeding acted 
so as to show an intention to renounce or to repudiate the contract, 
or to fail in its performance on their part. 

Therefore I think that the judgment of the Court below is right, 
and that this appeal should be dismissed with costs, and I so move 
your Lordships. 


Lorp BLACKBURN. My Lords, I am of the same opinion. On the 
effect of the 10th section of the Act of 1875, I will only say that I 
perfectly agree with what the Court below have said and with what 
has been said by the Lord Chancellor. 
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As to the first point, I myself have no doubt that Withers v. Rey- 
nolds, 2 B. & Ad. 882, correctly lays down the law to this extent, that 
where there is a contract which is to be performed in future, if one 
of the parties has said to the other in effect, “If you go on and per- 
form your side of the contract I will not perform mine” (in Withers 
vy. Reynolds it was, “You may bring your straw, but I will not pay 
you upon delivery as under the contract I ought to do. I will always 
keep one bundle of straw in hand so as to have a check upon you”), 
that in effect amounts to saying, “I will not perform the contract.” 
In that case the other party may say, “You have given me distinct 
notice that you will not perform the contract. I will not wait until 
you have broken it, but I will treat you as having put an end to 
the contract, and if necessary I will sue you for damages, but at all 
events I will not go on with the contract.” That was settled in 
Hochster v. De La Tour, 2 E. & B. 678, in the Queen’s Bench and has 
never been doubted since; because there is a breach of the contract 
although the time indicated in the contract has not arrived. 

That is the law as laid down in Withers y. Reynolds. That is, I 
will not say the only ground of defence, but a sufficient ground of 
defence. In Freeth v. Burr, L.R. 9 C.P. 208, it was also so laid down: 
and Lord Coleridge here thinks the facts were such as to bring the 
case within that principle. I will not at this time of the day go 
through them, but when the facts are looked at it is to me clear that 
that is not so. So far from the respondents saying that when the 
iron was brought in future they would not pay for it, they were al- 
ways anxious to get it, and for a very good reason, that the price had 
risen high above the contract price. There was a statement that 
for reasons which they thought sufficient they were not willing to 
pay for the iron at present; and if that statement had been an abso- 
lute refusal to pay, saying, ‘‘Because we have power to do wrong we 
will refuse to pay the money that we ought to pay,’ I will not say 
that it might not have been evidence to go to the jury for them to 
say whether it would not amount to a refusal to go on with the con- 
tract in future, for a man might reasonably so consider it. But there 
is nothing of that kind here; it was a bona fide statement, and a 
very plausible statement. I will not say more. I refrain from weigh- 
ing its value at this moment; but, as I said before, it prevents the 
case from coming within the authority of Withers y. Reynolds and 
Freeth v. Burr, and consequently, as I understand it, Lord Coleridge 
made a mistake in the ground on which he went. The rule of law, 
as I always understood it, is that where there is a contract in which 
there are two parties, each side having to do something (it is so laid 
down in the notes to Pordage v. Cole, 1 Wms. Saund. 548, ed. 1871), 
if you see that the failure to perform one part of it goes to the root 
of the contract, goes to the foundation of the whole, it is a good de- 
fence to say, “I am not going on to perform my part of it when 
that which is the root of the whole and the substantial consideration 
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for my performance is defeated by your misconduct.” But Mr. Cohen 
contended that whenever there was a breach of the contract at all 
(I think he hardly continued to contend that after a little while, 
but he said whenever there was a breach of a material part of the 
contract) it necessarily went to the root of the matter. I cannot 
agree with that at all. I quite agree that when there were a certain 
number of tons of the article delivered, it was a material part of 
the contract that the man was to pay, but it was not a part of the 
contract that went to the root of the consideration in the matter. 
There was a delay in fulfilling the obligation to pay the money, it may 
have been with or without good reason (if that would have made 
any difference), but it did not go to the root or essence of the 
contract, nor do I think that there is any sound principle upon which 
it could do so. I repeatedly asked Mr. Cohen whether or not he 
could find any authority which justified him in saying that every 
breach of a contract, or even a breach which involved in it the non- 
payment of money which there was an obligation to pay, must be 
considered to go to the root of the contract, and he produced no such 
authority. There are many cases in which the breach may do so; it 
depends upon the construction of the contract. With regard to the 
ease of Hoare v. Rennie, 5 H. & N. 19, it has been said that the 
Chief Baron there went so far as to say that it was the essence and 
substance of the contract that the whole of the 166 tons of iron, and 
no less, should be delivered. If it was so, it would follow that when 
in the present case the January shipment had not been made, and’ 
the company could only deliver part of the quantity, it went to the 
essence of the contract. The question depends upon whether the 
whole and no less is the essence of it. And again in Honck vy. Muller, 
7 Q.B.D. 92, which has been referred to, it is expressly and pointedly 
shewn that that was the ground taken, and the noble and learned 
Lord opposite (Lord Bramwell) stated that in his opinion the contract 
of the one party was to deliver and of the other to take 2000 tons 
of iron, and that inasmuch as it was to be by three instalments and 
the first one was gone and there never could be more than two-thirds 
of the quantity, the thing bargained for being the whole quantity 
of iron and no less, the defendant was not bound to deliver two- 
thirds when the plaintiffs required the two-thirds only. Supposing 
that that was the true construction of the contract, I think that that 
would be the right conclusion. The present Master of the Rolls [Brett 
M.R. (afterwards Lord Esher) who had succeeded Jessel M.R. in 1883] 
seems, if I understand him rightly, to have thought that that was 
not the true construction of the contract—whether it was or not I do 
not express any opinion, except to point out that whatever be the 
construction of other contracts, there is not in my mind the slightest 
pretext for saying that such is the construetion of this contract; and 
that being so, these cases have really no bearing upon the matter. 

The circumstances being as I have-said, the contract not being 
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such as to make this payment a condition precedent, or to make 
punctual payment for one lot of iron which has been delivered a 
matter causing the contract to deliver other iron afterwards to be a 
dependent contract, being of opinion that that is not the meaning 
of the contract, I think that the decision of the Court of Appeal was 
right. 


{Lord Watson also gave reasons for dismissing the appeal.] 


Lorp BRAMWELL. My Lords, I am of the same opinion, and shall 
say but very few words. My Lord Coleridge says that the defendants, 
the now respondents, positively refused to pay for the iron already 
delivered, and for all which might be subsequently delivered. Now 
whether, if they had positively refused to pay for that already de- 
livered, it would have given any justification to the company or the 
liquidator for refusing to go on with the contract, it is not necessary 
for me to say at the present moment. I do not say that it would 
not; but if they had positively refused to pay for all which might be 
subsequently delivered, it would undoubtedly be an answer upon 
the authority of Withers v. Reynolds, 2 B. & Ad. 882, and the reasoning 
which you have heard. But I really cannot, with great submission 
to the noble Lord, find any evidence of that, and Mr. Cohen certainly 
did not attempt to prove it; but he set up a new ground, which was 
that the payment of the debt due was a condition precedent to the 
further performance of the agreement, with which I cannot at all 
agree. 

I have just one other word to say. I cannot tell why Honck v. 
Muller, 7 Q.B.D. 92, and Hoare v. Rennie, 5 H. & N. 19, should be 
brought forward upon this occasion. I do not think that I said in 
Honck v. Muller, what Sir George Jessel (9 Q.B.D. 658) supposed me 
to have said, namely, that ‘in no case where the contract has been 
part performed could one party rely on the refusal of the other to 
go on.” If I did say so I recall it, because I do not think so; it 
depends on the nature of the contract and the circumstances of the 
case. What I was busy upon in that case was in showing that there 
had been no performance at all there, and that in truth what the 
plaintiff was seeking to do was to make the defendant accept the 
performance of something entirely different from what had been 
agreed upon, and I think in that opinion I was right. But what has 
that to do with this case? Suppose I was wrong, what then? Suppose 
Honck y. Muller was wrongly decided, how does it bear upon this 
case? Not in the least. Nor indeed does the case of Hoare vy. Rennie, 
which, in my opinion, was decided upon the considerations which I 
haye mentioned and which I think should be supported. 


[Lord Fitzgerald concurred. ] 


Orders appealed from affirmed, and appeal dismissed. 
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DONER v. WESTERN CANADA FLOUR MILLS CO. 
1917, 41 O.L.R. 508, 41 D.L.R. 476. In the Supreme Court of Ontario. 


Appeal to the Appellate Division from the judgment of Rose J., 
after a trial without a jury, dismissing the action. 

The action was brought to recover damages for the non-delivery 
of a quantity of flour which the respondent company contracted to 
deliver to the firm of William Reynolds & Son, carrying on business 
at Stayner, which consisted of William Reynolds, now deceased, and 
his son, John, the appellant. William Reynolds died on the 14th 
August, 1916, and the appellant William A. Doner is the administrator 
of his estate, and the action was brought by him and the son John. 

William Reynolds & Son and the defendant company entered into a 
contract in writing in the words following :— 

“Oet;. 12,1945 
“Western Canada Flour Mills Company Limited 

“Kindly accept our order for the purchase of 5,000 bags of flour for 
delivery between Oct. 12, 1915, and,.Sept. 30, 1916, made up approxi- 
mately :— 


SS ROVOOPDALSeOl aU Tt Cy aE OUT. iu ane o sieatcel ee Gs ore $5.30 per bbl. Jute 
SHOU? So Battle SEM OUT Secjey! oe) orate nets BO Poet 5: 
2; 000-~ ** Ce Lhree Stars PlOUn sae: AO iat oe = 


“F.O.B. Stayner 

“All of which is to be taken in an approximately equal monthly 
quantity of 410 bags per month (variations not to exceed 25%). 

“Payments to be made in accordance with your usual terms, with 
the understanding that our account with you is kept in such condition 
as will warrant your credit department, in their judgment, extending 
usual line of credit. Failure to meet payments when due will give 
you the privilege of shipping and making sight draft with bill of 
lading attached or refusing to make further shipments. It is also 
understood that the flour purchased is for consumption in... bakery 
only, and must not be sold to the trade. 


“Subject to the above, this order will become a firm contract upon 


your acceptance being mailed to... . at the address given below. 
“Submitted by: 
“HM J. Layman, “Wm. Reynolds & Son, 
“Traveller : “Buyer 
“Stayner 


“We accept the above, 
“Western Canada Flour Mills Company Limited, 
: “G. K. Matford, 
“Treasurer.” 


An order for shipment of 410 bags was given by the buyers in 
October, 1915, a second in November, 1915, and a third in January, 
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1916; and shipments were made accordingly. A fourth order for the 
same quantity was given in February, 1916, but no shipment was 
made. No further order was given until July, 1916, when one was 
given for 110 bags; in August, 1916, an order was given for 100 bags; 
and in these cases shipments were made. No further order was 
given until October, 1916, when—the buyers’ firm having been dis- 
solved by the death of the senior~ partner—a solicitor representing 
the surviving partner and the administrator of the deceased made a 
demand for “the shipment of the balance of flour due . . . under 
contract.” From the first the buyers had failed to make punctual 
payment for the flour that was shipped to them, and their acceptances 
of drafts for the price were seldom paid at maturity or even after an 
extended period of credit had expired. 


MerepirH C.J.0. . . . I come now to the consideration of the 
meaning and effect of the contract, and the respective rights and 
obligations of the contracting parties under it. : 

As has been seen, the contract was for different quantities at 
different prices of three descriptions of flour, and it would seem to 
follow from this that before the obligation of the sellers to shiv 
arose there must be an order or request from the buyers for what 
they required. It can scarcely have been intended that the sellers 
should have had the option of sending the monthly quota made up 
of such quantities of each description of flour as they might choose, 
regardless of the buyers’ requirements, especially as it was required 
primarily at least for use in the buyers’ baking business. The 
wording of the contract supports this view, for it is, not that the 
flour is to be delivered in equal monthly quantities, but is to be taken 
—that is, by the buyers—in those quantities. 

The course of dealing was in accordance with that view, for in 
no case was a shipment made until the buyers’ order was received, 
and both parties treated the buyers’ order as a necessary preliminary. 

If, as I think, the buyers had a right to select the description of 
flour they wished to take in any month, the principle of the decisions 
in such cases as Brown v. Great Eastern R.W. Co., 1877, 2 Q.B.D. 406, 
409, applies. 

In that case the question was as to the liability of a passenger 
on a railway for failing or refusing to produce his ticket or to pay 
his fare from the station from which the train originally started. 
Mellor J., speaking as to this liability, said: “Unless the company 
make a demand, the passenger cannot tender any sum, so as to excuse 
himself.” 

The contract, being for delivery by instalments and for payment 
for each instalment separately, is, in my opinion, to be treated as 
practically a separate contract as to each instalment; and “the con- 
tract, so far as it applies to any particular instalment of goods, is 
discharged where default has been made in the delivery or acceptance 
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of the instalment; . . . Accordingly the seller cannot afterwards 
claim to deliver the instalment, nor can the buyer demand it:” Hals- 
bury’s Laws of England, vol. 25, para. 377. 

This statement is qualified by the following: ‘The fact that the 
parties have silently omitted to enforce and to require the delivery 
of any instalment of the goods, or have by mutual consent forborne 
its delivery at the contract time, is relevant, but not conclusive, to 
shew a mutual agreement to rescind the contract, so far as it applies 
to the instalment undelivered.” Ibid. 

The first of these propositions is supported by what was said by 
Blackburn J. in Simpson vy. Crippen, 42 L.J.Q.B. 28, 33. He there 
said that, although the seller could not rescind, it was “pretty clear, 
supposing that no damage had resulted, that the plaintiffs’ (the 
buyers) “could not have required the defendants to deliver the re- 
_ maining 342 tons in the next month; they lost the opportunity of 
getting the whole 500 tons and must be content with the quantity 
which they had got.” 

The contract in that case was for 6,000 to 8,000 tons, and the 
delivery was to be made by about equal monthly instalments. 

The same view was expressed by Bramwell B. in Barningham v. 
Smith, 1874, 31 L.T.R. 540, 543, and by Bigham J. in Nederlandsche 
Cacaofabrik v. David Challen Limited, 1898, 14 Times L.R. 322, 328. 

In Reuter v. Sale, 1879, 4 C.P.D. 239, 246, Thesiger L.J., referring 
to contracts by which delivery was to be made by instalments, spokes 
of them as cases “where each delivery . . . was really like a de- 
livery under a separate contract, to be paid for separately, and in 
respect of the nondelivery of which the parties might well be assumed 
to have contemplated a payment in damages rather than a rescission 
of the whole contract.” 

It follows that, if this be a correct view of the law, the buyers 
in the case at bar lost their right to require delivery to be made of 
the instalments which they failed to order in due time, unless from 
the dealings between the parties it properly can be inferred that 
there was either an agreement to postpone these deliveries or a 
waiver by the sellers of their rights under the contract. 

I find nothing in the course of the dealings to warrant the drawing 
of either of these inferences. On the contrary, a perusal of the 
correspondence leads me to a contrary conclusion. There were, no 
doubt, consents by the sellers to extensions of time for the delivery 
of two of the instalments that were delivered, but no consent to 
extend the time as to the other instalments, and nothing to indicate 
that at any time, save as to these two instalments, was there any- 
thing said by the sellers to indicate that they waived or intended 
to waive any of their rights under the contract. 

I find nothing in the two cases cited for the qualifying proposition 
in Halsbury’s Laws of England, vol. 25, para. 377, to which I have 
referred, which supports the first part of it. The two cases cited 
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are Higgin v. Pumpherston Oil Co., 20 R. (Ct. of Sess.) 532, and 
Tyers v. Rosedale and Ferryhill Iron Co., L.R. 10 Ex. 195. 

In the former of these cases the question was as to the effect of a 
somewhat similar contract, as to paraffin wax, to that in question in 
the case at bar, but differing from it in that the contract in that 
case contained a term, which is not found in the contract now under 
consideration, that “each delivery shall constitute a separate contract.” 
There had been default in the delivery of parts of some of the instal- 
ments and of the whole of others. The action was by the buyer for 
the recovery of damages for the non-delivery of the undelivered wax, 
and it was dismissed, the Court being of opinion: (1) that, as the 
contract note declared that each delivery should constitute a separate 
contract, the buyer’s remedy in the event of the seller’s refusal to 
deliver any monthly instalment must be by buying in against the 
sellers in the market; and (2) the conduct of the parties indicated 
a mutual abandonment of their claims in regard to the undelivered 
instalments. : 

The Lord President, stating his opinion, said (p. 535): “It is 
sufficiently plain that unless the parties agreed to a postponement 
of any monthly delivery or series of monthly deliveries, the one 
party could not enforce acceptance or the other party demand the de- 
livery of the belated quantity.” 

In the Court below Tyers v. Rosedale and Ferryhill Iron Co. was 
cited by the pursuer, but the Sheriff-substitute distinguished it be- 
cause in it there was a postponement at the express request of the 
buyer, and it was held, as the effect of the evidence, that the conduct 
of the parties indicated, not an intention to be free from the contract, 
but only to postpone deliveries to subsequent months. 

I find nothing in either case which indicates that the view of the 
Court was, that “the fact that the parties have silently omitted to 
enforce and to require the delivery of any instalment’ is “relevant, 
but not conclusive, to shew a mutual agreement to rescind the con- 
tract, so far as it applies to the instalment undelivered.” 

Upon the whole, I am of opinion that, apart from the question 
of there having been no proper demand for the delivery of the 
undelivered flour, as to which I have already expressed my opinion, 
the buyers were not entitled to call for delivery in a subsequent month 
of any instalment or part of an instalment in respect of which no 
order to ship was given in due time. 

There remains to be considered the question as to the flour for 
which the order of the 29th February, 1916, for 410 bags, was given. 
The buyers were entitled to delivery of them, and the onus is upon 
the sellers to shew that that right has been lost or waived by the 
buyers. I find nothing in the evidence or the correspondence which 
would justify that conclusion. The fact that the order had been 
given and that the flour had not been shipped seems to have been 
lost sight of by both parties, but that cannot affect the buyers’ right 
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to damages for non-delivery; and, in my opinion, the appellants are 
entitled to recover the difference between the contract prices and 
the market prices of the 410 bags which were ordered. The time 
for delivery of them having been by mutual consent extended until 
the 4th April, 1916, the date at which the damages are to be ascer- 
tained may, I think, be taken to be the 6th day of that month. 

There is nothing in the evidence to shew what the market prices 
were on that day; and, unless the parties agree as to them, there must 
be a reference to assess the damages. 

The result is, that I would allow the appeal, reverse the judgment 
of the learned trial Judge, and substitute for it judgment for the 
appellants for damages for the non-delivery of the 410 bags ordered 
on the 28th February, 1916, to be ascertained as I have stated. 

As the appellants have failed in their main contention, I would 
leave both parties to bear their own costs of the litigation throughout. 


{Maclaren, Magee, and Ferguson JJ.A. agreed with the Chief 
Justice. ] 


Hopeins J.A. I agree in the result of the judgment of my Lord 
the Chief Justice, but I desire to qualify my adhesion on two points 
which are, in my opinion, of much importance. 

I think that under a contract such as the present one the duty 
of the seller is to tender, if he wishes to put the buyer in default. The 
flour was of three qualities, but the relative amounts were specified, 
and it was quite possible to have made up a shipment of 410 bags 
in the proportion mentioned and to have tendered it to the buyers. 
No doubt, the buyers would be expected to send an order, as they 
were using the flour and knew their requirements, but there is 
nothing sufficiently strong in the text of the contract to warrant 
the application of the principle in Brown vy. Great Eastern R.W. Co., 
2 Q.B.D. 406. 

With regard to the citation from Halsbury, vol. 25, para. 377, 
containing the qualification as to the effect of silence on both sides 
regarding any instalment of the goods, the rule there laid down, 
making such inaction relevant but not conclusive evidence of mutual 
agreement to rescind as to that instalment, strikes me, I confess, as 
the proper principle to be derived from the cases upon the subject 
of instalment deliveries. 

The silence may be by mutual though tacit consent owing to 
conditions known to both parties, though not made the subject of any 
communication, such as the burning of a mill, the impossibility of 
getting ships or cars for transport, the weather, etc. Hence much 
more than the silence may be in evidence and may weigh the scale 
to one side or the other. 

But in this case, for all that appears, there was no damage: no 
tender was made by the sellers, and no request by the buyers, and 
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so the foundation for damages is missing. No case is made indicating 
that further time for extended delivery was in contemplation of the 
parties. Hence these instalment deliveries, by reason of the fact that 
neither party put himself in a position to claim or force later de- 
livery or damages, must be treated on the present record, as relin- 
quished by both parties. 

I agree in the allowance of..the appeal and in the judgment 
proposed by my Lord the Chief Justice, both without costs. 


Appeal ailowed. 


[See also Sierichs v. Hughes, 1918, 42 O.L.R. 608, 43 D.L.R. 297; 
Gerow v. Hughes, 1918, 42 O.L.R. 621, 43 D.L.R. 307; Freedman v. 
French, 1921, 50 O.L.R. 432, 64 D.L.R. 494.] 


RE ROCKLAND COCOA AND CHOCOLATE CoO. 


1921, 51 O.L.R. 19, 64 D.L.R. 644. In the Supreme Court of Ontario 
(In Bankruptcy). 


An appeal by the Dominion Sugar Company Limited from the 
disallowance, by the trustee under the Bankruptcy Act of the in- 
solvent estate of the Rockland Company, of the sugar company’s 
claim of $20,183.67 for damages for alleged breach of contract. 


OrpE J. On the 7th October, 1919, the Rockland company agreed 
to buy from the sugar company 3,000 barrels of sugar, “‘to be dis- 
tributed for year 1920 at the rate of about 3 cars per month; price 
to be the market price on the day each car is delivered.” In August, 
1920, there was a dispute between the two companies arising out 
of an alleged shortage in the deliveries to which the purchasers were 
entitled under the contract, which was adjusted as set forth in a 
letter from the Rockland company to the sugar company of the 26th 
August, 1920. By this adjustment, the sugar company were to allow 
the Rockland company a credit of $7,007 and to deliver 224,420 lbs. of 
sugar which was the extent of the shortage, within 15 days, at a 
fixed price; and it was further provided that ‘deliveries under above 
contract, dated October 7th, 1919, for the month of July, to be taken 
at the prices already invoiced and for the successive months at the 
current market price ruling on the date of delivery.” 

At the date of this adjustment there was owing by the Rockland 
company to the sugar company about $33,000, and Mr. McGregor, of 
the sugar company, says that, while on that date the sugar company 
were ready to deliver the 224,420 lbs. of sugar, his company expected 
immediate payment of the amount then due. Not receiving payment, 
the sugar company telegraphed, from their head office at Chatham 
on the 28th August: . “Very badly disappointed not receiving settlement 
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old account. Trust have remittance Monday without fail.” On the 
sist August the sugar company delivered 50,000 lbs. of the 224,420, 
and on the 2nd September, 1920, wrote to the Rockland company as 
follows :— 

“Following up our agreement of August 26th, 1920, wherein we 
agree to deliver 224,420 pounds of granulated sugar, within 15 days 
from that date, we now advise we are in a position to deliver the 
balance, 174,420 pounds. Will you arrange a settlement of your ac- 
count, as arranged by you, so we may make delivery of the above 
quantity of sugar within the specified time?’ 

The Rockland company had, on the 31st August, paid $16,000 on 
account, but they still owed, including the price of the 50,000 lbs. 
delivered that day, about $24,000. As a result of the letter of the 
2nd September, Mr. Kendall, of the Rockland company, telephoned 
to the sugar company, and he says he was told that they could get 
no sugar until the account was paid. He then went to Chatham and 
arranged for an extension of time for the payment of the arrears. 
The sugar company then continued to ship sugar, and by the 4th 
September had, with the 50,000 lbs. delivered on the 31st August, de- 
livered 224,413 lbs. to make up the shortage of 224,420 lbs. mentioned 
in the letter of the 26th August, 1920. The Rockland company had 
made some further payments between the 31st August and the 14th 
September, amounting in all to $17,022.87, but by reason of the 
further deliveries they were still indebted to the sugar company to 
the extent of about $38,000. 

The sugar company’s claim for damages rests upon the failure of 
the Rockland company to call for and take during the 5 months 
between the 31st July, 1920, and the Ist January, 1921, the balance 
of the sugar contracted for on the 7th October, 1919, and referred to 
in the concluding paragraph of the letter of the 26th August, 1920. 
They say they had this sugar ready for delivery, and that they sold 
it at prices which, compared with those prevailing from time to time 
during those 5 months, resulted in a loss of $20,183.67 for which 
they now claim to rank. The sugar company say that it was the 
duty of the Rockland company to call for monthly deliveries under 
the contract, and, not having done so, they are liable in damages. 
There was some contradictory evidence as to an arrangement that 
these further shipments were not to be made until after the New 
Year, but I am unable to find that there was any such arrangement. 
It was incumbent upon the Rockland company under the contract 
to call for deliveries each month. They say they did not do so 
because the sugar company had intimated that there would be no 
more deliveries until the outstanding account was settled. Both parties 
lay by and did nothing, the Rockland company making no demand 
for deliveries and the sugar company making no tender. 

The situation is to all intents the same as that in Doner y. Western 
Canada Flour Mills Co., Limited, 1917, 41 O.L.R. 503, 41 D.L.R. 176. 
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Without going the length of holding that there was a tacit abandon- 
ment or relinquishment, on both sides, of the balance of the contract, 
as suggested there by Hodgins J.A., it seems to me that the sugar 
company cannot be permitted to lie by until the whole period of the 
contract is up and then claim damages for the failure to call for 
delivery during each of the preceding 5 months. The principles ap- 
plied in the Doner case are applicable here, and I think required 
the Rockland company to call for deliveries each month, and disen- 
titled- them to call for them in subsequent months. But the obligation 
on the part of the vendors to deliver the month’s instalments, ceasing 
at the end of the month, surely entailed a corresponding duty im- 
mediately to tender the goods and to sell the released quantity at the 
best market price. Each instalment must in this respect be treated 
as if it was the subject of a separate contract. If the failure to order 
during any one month constituted such a breach as, on the authority 
of the Doner case, entitled the vendors to refuse to make up that 
delivery in any subsequent month, then, if the vendors intend to hold 
the purchasers liable for the breach, the damages must surely be 
those which they sustained when the breach occurred. In their letter 
to the Rockland company, of the 15th December, 1920, the sugar 
company ask for orders for delivery before the end of the year. I 
cannot see that this improves their position. I think it was too late 
then for the sugar company to expect to hold the Rockland company 
for the higher prices prevailing during the earlier months and to 
claim damages on that footing. 

Sub-section 3 of sec. 49 of the Sale of Goods Act (10 & 11 George 
V. ch. 40), dealing with the case where the buyer wrongfully neglects 
or refuses to accept and pay for the goods, provides that, “where 
there is an available market for the goods in question, the measure 
of damages is prima facie to be ascertained by the difference between 
the contract price and the market or current price at the time or 
times when the goods ought to have been accepted.’ Even without 
the words “or times,” this would apply, I think, to an instalment 
contract. But the expression “at the time or times’ makes it clear 
that the section is applicable to a contract. calling for deliveries at 
different times. And there is nothing in sec. 31 to affect this. On 
the contrary, the expression ‘‘whether it is a severable breach giving 
rise to a claim for compensation” strengthens the view that the 
compensation is to be calculated as of the date of the breach. 

If I am correct in these conclusions, then the sugar company failed 
to take the necessary steps to protect themselves as the Rockland 
company made default’ from time to time, and cannot, in my judg- 
ment, be entitled to any damages for the alleged breach of contract 
by the Rockland company. As the price which the Rockland company 
were to pay was the market price prevailing at the time of delivery, 
it is obvious that unless there was a sudden drop in price immed- 
iately after the end of each month, or the sugar company were unable 


§ 6] Re Rockland Cocoa Co. 473; 


to get a purchaser at all by reason of there being no market (a 
situation hardly possible under the circumstances) the damages for 
the breach would be only nominal. 
The appeal from the decision of the trustee will, therefore, be 
dismissed with costs. 
Appeal dismissed. 


BEHREND & CO. v. PRODUCE BROKERS CO. 
[1920] 3 K.B. 530. In the High Court of Justice. 


BAILHACHE J. read the following judgment: In this case the sellers, 
by two contracts of sale and in the events which happened, bound 
themselves to the buyers to deliver in London, ex the steamship Port 
Inglis, to the buyers’ craft alongside, two separate parcels of cotton- 
seed, one of 176 tons and the other of 400 tons. The buyers on their 
part had to pay for these parcels against shipping documents and 
to send craft to receive the goods. The buyers fulfilled both these 
obligations and received from the Port Inglis some fifteen tons of one 
parcel and twenty-two tons of the other. When these had been de- 
livered it was discovered that the rest of the seed was lying under 
cargo for Hull, and the Port Inglis stopped delivery and left for that 
port, promising to return and deliver the rest of the seed. She 
returned in about a fortnight’s time.and the seed was tendered to 
the buyers, but the buyers had meantime informed the sellers that 
they regarded the departure of the Port Inglis with the remainder 
of the seed on board as a failure to deliver and a breach of con- 
tract. They kept so much of the seed as had been delivered to them 
and demanded repayment of so much of the contract price as repre- 
sented the seed undelivered. 

The umpire has decided in the buyers’ favour and I am asked to 
say whether he was right. Everything depends upon whether the 
departure of the Port Inglis for Hull with the greater part of both 
parcels of seed on board was a failure to deliver, notwithstanding the 
promise to return and complete delivery. Both contracts between the 
parties are in the same terms and neither has any express provision 
on the subject. In my opinion, the buyer under such a contract, 
and where each parcel of goods is indivisible, as here, has the right 
to have delivery on the arrival of the steamship, not necessarily 
immediately or continuously; he must take his turn or the goods may 
be so stowed that other goods have to be discharged before the whole 
of the buyers’ parcel can be got out. To such delays and others which 
may occur in the course of unloading the buyer must submit, but in 
the absence of any stipulation to the contrary the buyer, being 
ready with his craft, is entitled to the delivery of the whole of an 
indivisible parcel of goods sold to him for delivery from a vessel 
which has begun delivery to him before she leaves the port to 
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deliver goods elsewhere. If this is so the rest of the case is covered 
by s. 30 of the Sale of Goods Act, and the buyer can either reject 
the whole of the goods, including those actually delivered, in which 
case he can recover the whole of his money; or he may keep the 
goods actually delivered and reject the rest, in which case he must 
pay for the goods kept at the contract price, and he can recover 
the price paid for the undelivered portion: see Devaux y. Conolly,. 
1849, 8 C.B. 640. I think that the award is right. 


Appeal dismissed. 


[As to delivery in instalments, see also In re Rubel Co. and Vos,. 
[1917] 1 K.B. 315; Dominion Radiator Co. v. Steel Co., 1918, 43 O.L.R. 
356; Payzu vy. Saunders, [1919] 2 K.B. 581; Adolph Lumber Co. v. 
Meadow Creek Lumber Co., 1919, 58 Can. S.C.R. 306, 45 D.L.R. 579; 
American National Red Cross v. Geddes, 1920, 61 Can. S.C.R. 148,. 
55 D.L.R. 194, reversing 47 O.L.R. 163, 52 D.L.R. 547; Samuel v. 
Black Lake, 1920, 48 O.L.R. 561, 58 D.L.R. 270, reversed, 62 Can. 
S.C.R. 472, 63 D.L.R. 617; Benjamin on Sale, 6th ed. 1920, pp. 825- 
837. ] 


[In the United States the Uniform Sales Act provides as follows: 

“45 —(1) Unless otherwise agreed the buyer of goods is not bound 
to accept delivery thereof by instalments. 

(2) Where there is a contract to sell goods to be delivered by ~ 
stated instalments, which are to be separately paid for, and the seller 
makes defective deliveries in respect of one or more instalments, or 
the buyer neglects or refuses to take delivery of or pay for one 
or more instalments, it depends in each case on the terms of the 
contract and the circumstances of the case, whether the breach of 
contract is so material as to justify the injured party in refusing 
to proceed further and suing for damages for breach of the entire 
contract, or whether the breach is severable, giving rise to a claim 
for compensation, but not a right to treat the whole contract as 
broken.” 

As to delivery in instalments, see Williston on Sales, 2nd ed. 1924, 
vol. 2, pp. 1176-1214.] 


§7. Sending of goods to the buyer. 
DUNLOP v. LAMBERT 


1839, 6 Cl. & F. 600, 7 E.R. 824, 49 R.R. 143. In the House of Lords.. 


Action by the sellers of goods against shipowners to recover the: 
value of a puncheon of spirits shipped by the pursuers on the de-~ 
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fendants’ vessel for delivery to the buyer and lost at sea. The case 
was tried before the Lord President of the Court of Session who 
directed the jury, “in point of law, that as it appeared that the pur- 
suers, at the time of furnishing the puncheon of spirits in question, 
had sent an invoice thereof to Mathew Robson, the purchaser, bearing 
that the same had been insured, and that the freight thereof and 
insurance were charged against the said Mathew Robson in the said 
invoice, the pursuers were not entitled, in law or interest, to re- 
cover the value of the said puncheon from the defenders.” 


Lorp CoOTTENHAM L.C. . . . The pursuers excepted to that di- 
rection, and it was brought under the consideration of the first di- 
vision of the Court of Session, where the judges by a majority of 
three to one approved of the summing up of the Lord President; on 
which his direction was affirmed, and a new trial was refused. The 
present appeal was then brought, and the question is whether, in 
point of law, that direction of the Lord President is maintainable. 
On this matter the law of England and that of Scotland are the 
same. We have now to determine whether, in a question between a 
carrier and the person to whom the carrier is responsible in the 
event of the property being lost, the sending an invoice to the con- 
signee, by which it appeared that the property had been insured and 
the freight paid by the consignor, and the amount of such freight 
and insurance charged by the consignor to the consignee, deprived 
the consignor of the power of suing, and of an interest or right to 
recover the value of the property. It is no doubt true as a general 
rule, that the delivery by the consignor to the carrier is a delivery 
to the consignee, and that the risk is after such delivery the risk 
of the consignee. This is so if, without designating the particular 
carrier, the consignee directs that the goods shall be sent by the 
ordinary conveyance: the delivery to the ordinary carrier is therefore 
a delivery to the consignee, and the consignee incurs all the risk 
of the carriage. And it is still more strongly so if the goods are 
sent by a carrier specially pointed out by the consignee himself, for 
such carrier then becomes his special agent. 

But though the authorities all establish the general inference 
I have stated, yet that general inference is capable of being varied 
by the circumstances of any special arrangement between the parties, 
or of any particular mode of dealing with them. If a particular con- 
tract be proved between the consignor and the consignee,—and the 
circumstance of the payment of the freight and insurance is not 
alone a conclusive evidence of ownership,—as where the party under- 
taking to consign, undertakes to deliver at a particular place, the 
property, till it reaches that place and is delivered according to the 
terms of the contract, is at the risk of the consignor. And again, 
though in general the following the directions of the consignee, and 
delivering the goods to a particular carrier, will relieve the consignor 
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from the risk, he may make such a special contract, that, though 
delivering the goods to the carrier specially intimated by the con- 
signee, the risk may remain with him; and the consignor may, by 
a contract with the carrier, make the carrier liable to himself. In 
an infinite variety of circumstances the ordinary rule may turn out 
not to be that which regulates the liabilities of the parties. Now, 
the Lord President laid down the.rule to the jury as if there could 
be no exception to the operation of it. And that seems to me to be 
the first error in the direction. The Lord President stated it as a 
rule without an exception, that because the freight and insurance 
were paid by the consignor, who charged the consignee with their 
amount, the risk was therefore necessarily with the consignee—that 
there was consequently no right to inquire what was the particular 
transaction between the parties—but that, because of that circumstance 
alone, the consignor could not recover. On that direction the jury 
found a verdict for the defendants, on the particular issue which 
involved the question of the right to maintain the action. 

A reference to the authorities shows that no such invariable rule 
exists and that the circumstance relied on by the Lord President 
is not conclusive. His Lordship directed the jury that that fact 
was conclusive; so conclusive that it withdrew from their considera- 
tion other circumstances which, in another state of things, it might 
be material to consider. But the circumstance is not conclusive: 
indeed, to show that it is not, I need only remind your Lordships that 
if a man in London purchases goods at Edinburgh or Newcastle, he 
must pay, in addition to the real price of the goods, the charge of 
their conveyance: he either pays it directly to the carrier, if they 
are carried on his account, or indirectly to the vendor in the shape 
of an increased price, if the vendor takes on himself the charge of 
conveying them. The same observation may be made with regard 
to the insurance; so that it comes to the same thing whether the 
money paid to the consignor for the goods does or does not include 
the cost of the carriage and the insurance, since in the end both 
are in fact paid by the consignee. All that is proved by the invoice 
in this case is, that the consignee paid the cost price of the goods, 
and was charged with the freight and insurance. That cireumstance 
alone is not, therefore, decisive. 

The opinion which I am now offering to your Lordships does not 
rest on general principles only; it has been the subject of several 
decided cases. But before referring to them, I will again call your 
Lordships’ attention to the summons, which states the special contract 
between the consignor and the consignee, by which the former under- 
took to deliver the goods at Neweastle. If the fact thus stated had 
been clearly made out by the evidence, the consignee would have 
been proved to have nothing to do with the spirits till they got to 
Newcastle, and were delivered to him there. If such a contract ex- 
{sted, it ought to have been admitted to proof. It might have turned 
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out that the existence of such a contract was not made out to the 
satisfaction of the jury, but it appears that it was not left to their 
consideration, the Lord President, on the evidence that the charges of 
freight and insurance were to be paid by the consignee, having with- 
drawn all other questions from the consideration of the jury, and 
directed them to find a verdict for the defendants. 


[His Lordship then examined the authorities. ] 


These authorities, therefore, establish in my mind the propositions 
which are necessary to be adopted, in order to overrule this direction 
of the Lord President. I am of opinion, that although, generally 
speaking, where there is a delivery to a carrier to deliver to a con- 
signee, he is the proper person to bring the action against the carrier 
should the goods be lost; yet that if the consignor made a special 
contract with the carrier, and the carrier agreed to take the goods 
from him, and to deliver them to any particular person at any 
particular place, the special contract supersedes the necessity of show- 
ing the ownership in the goods; and that, by the authority of the 
cases of Davis v. James, 5 Burr. 2680, and Joseph v. Knox, 3 Camp. 
320, the consignor, the person making the contract with the carrier, 
may maintain the action, though the goods may be the goods of the 
consignee. 

But further, the authorities seem to me to establish that the con- 
signor is entitled to maintain this action where there is a contract 
to deliver at a particular place, provided the risk appears in fact to 
be still on him. The circumstance of paying the freight or the in- 
surance, though a circumstance to be taken into consideration, is not 
in itself conclusive on the question of property, nor is it conclusive 
on the right to sue. The Lord President held it to be conclusive 
on these points, and therefore shut out from the jury the con- 
sideration of other facts in the case. In so doing, I think his direction 
was erroneous. I think that there are two objections to the mode 
in which he left the case to the jury: first, that he withdrew from their 
consideration the question, whether, in fact, the goods had been de- 
livered to the carrier on the risk of the consignors or the consignee; 
and, secondly, that he directed the jury to find a verdict without prev- 
iously determining the question, whether there was a special contract 
between the consignors and the consignee, which might have enabled 
the pursuers to recover in the action. It is not necessary for your 
Lordships to inquire in what form that question ought to be left to 
the jury, the question on the bill of exceptions being generally whether 
the direction of the judge was in point of law correct. I am of 
opinion that it was not correct and that the interlocutor disallowing 
the bill of exceptions ought therefore to be reversed. 


Cause remitted, with directions to allow the bill of exceptions. 
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THE CALCUTTA AND BURMAH STEAM NAVIGATION 
CO. v. DE MATTOS; DE MATTOS v. THE SAME 
COMPANY. 


1868, 32 L.J.Q.B. 322, 1389 R.R. 752. In the Queen’s Bench. 


This was a special case stated-by consent without pleadings. 

The first action was brought to recover damages for the non-de- 
livery by De Mattos of certain coal which he had contracted to deliver 
to the company’s agent at Rangoon, and to recover back the sum of 
£1295 11s. 7d. paid by the company to De Mattos with interest at 
5% from the 5th of July, 1860. 

The second action was brought to recover the sum of £1311 15s., 
being the balance of the contract price of the coal, together with 
interest at 5% from the day when the balance ought, according to 
contract, to have been paid, or to recover the value of 850 tons of 
coal bought by the company at Rangoon. 


BLACKBURN J. These cross-actions arise out of the same transaction. 

A special case has been stated. on the argument of which some 
very important and difficult questions of mercantile law were mooted 
and argued by Mr. Bovill for the Company, and Mr. Mellish for 
De Mattos; but the view I take of the case makes it unnecessary 
to pronounce an opinion on most of these. The question which, in 
my view of the case decides everything, is: What was the meaning 
of the contract between the parties? That contract is contained in 
five letters set out in the case, and, being in writing, it is for the 
Court to construe it. The first of those letters bore date the ist 
of May, 1860, and the contract was finally concluded by the last, 
which bore date the 7th of May, 1860. Leaving out those parts of the 
contract not relevant to the present dispute, and stating the terms, 
as they were finally agreed to, in the very words of the letters, the 
contract is thus expressed: ‘De Mattos is to supply the Company 
with 1,000 tons of any of the first-class steam coals on the Admiralty 
list, obtainable at the port of shipment, the selection of the particular 
description to be at the Company’s option, delivered at Rangoon, 
alongside craft, steamer, floating depot, or pier, as may be directed 
by the Company’s agent at that port. Shipment to be before the 
30th of June then next. The price to be 45s. per ton of 20 ecwt. de- 
livered at Rangoon. Payment, one-half of invoice value by bill at three 
months, on handing bill of lading and policies of insurance to cover 
the amount, or in cash under discount at the rate of £5 per cent., at 
De Mattos’s option. The balance by the Company’s Rangoon agent’s 


drafts on the Company in London, on completion of delivery at Ran- 
goon.” 


This contract having been entered into on the 7th of May, De 


§ 7] Calcutta v. De Mattos. 479 


Mattos, in furtherance of it, procured a charter of the ship Waban. 
The Company were not parties to this charter-party, nor privy to its 
contents. By it the freight payable to the shipowners was 40s. per 
ton; it was all made payable by bills in London, to be accepted by 
the charterer (De Mattos), part upon the shipment of the goods, 
but to be returned if the goods were not delivered at their destination; 
the residue on certificate of the due delivery. So that by the provisions 
of this charter-party the whole charter freight of 40s. per ton was 
made contingent on the right delivery at Rangoon (so that the ship- 
owners had a right, by trans-shipment, if necessary, to carry on the 
goods to Rangoon for the purpose of earning this freight of 40s. per 
ton), and the freight being all payable in London by the charterers, 
the shipowner renounced all lien for freight. 

De Mattos shipped on board this vessel 1,166 tons (being more than 
the quantity specified in this contract, viz., 1,000 tons). He took a 
bill of lading for that quantity, expressing the freight “to be paid 
by the charterers as per charter-party”; so that the bill of lading 
provides that there shall be no freight payable on delivery, and con- 
sequently no lien for it as against the assignee of the bill of lading. 
He also effected a policy of insurance for £1,400, being somewhat above 
the half of the invoice value of 1,166 tons at 45s.; the precise half 
of the invoice value being £1,311 15s. He transmitted the bill of 
lading and policy to the Company, and received payment under dis- 
count of the £1,311 15s. It is not explained in the case how it came 
that De Mattos shipped 1,166 tons instead of 1,000 tons; but as no 
objection was made, I presume that it had been so arranged between 
the parties; at all event, the Court having power to draw inferences 
of fact, I draw the inference that the parties agreed that the 166 tons 
extra were shipped on similar terms to those relating to the 1,000 tons. 

These facts are sufficient to raise the question on the solution of 
which I think this case depends, viz., What was the effect of the con- 
tract as regards the property in the goods and the right to the 
price, from the time of the handing over the shipping documents and 
paying half of the invoice value? There is no rule of law to prevent 
the parties, in cases like the present, from making whatever bargain 
they please. If they use words in the contract showing that they 
intend that the goods shall be shipped by the person who is to 
supply them, on the terms, that when shipped they shall be the 
consignee’s property, and at his risk, so that the vendor shall be 
paid for them whether delivered at the port of destination or not, 
this intention is effectual. Such is the common case where goods 
are ordered to be sent by a carrier to a port of destination. The 
vendor’s duty is, in such cases, at an end when he has delivered 
the goods to the carrier, and, if the goods perish in the carrier’s 
hands, the vendor is discharged, and the purchaser is bound to pay 
him the price: see Dunlop v. Lambert, 6 Cl. & Fin. 600. If the parties 
intend that the vendor shall not merely deliver the goods to the 
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carrier, but also undertake that they shall actually be delivered at 
their destination, and express such intention, this also is effectual; 
in such a case, if the goods perish in the hands of the carrier, the 
vendor is not only not entitled to the price, but he is liable for 
whatever damage may have been sustained by the purchaser in con- 
sequence of the breach of the vendor’s contract to deliver at the 
place of destination: see per Lord Cottenham, L.C., delivering judg- 
ment in the House of Lords in Dunlop v. Lambert. But the parties 
may intend an intermediate state of things; they may intend that 
the vendor shall deliver the goods to the carrier, and that, when he 
has done so, he shall have fulfilled his undertaking, so that he shall 
not be liable in damages for a breach of contract if the goods do not 
reach their destination; and yet they may intend that the whole 
or part of the price shall not be payable unless the goods do arrive. 
They may bargain that the property shall vest in the purchaser, as 
owner, aS soon as the goods are shipped, that they shall then be 
both sold and delivered, and yet that the price (in whole or in part) 
shall be payable only on the contingency of the goods arriving; just 
as they might, if they pleased, contract that the price should not 
be payable unless a particular tree fall; but without any contract on 
the vendor’s part in the one case to procure the goods to arrive, or 
in the other to cause the tree to fall. Where the contract is of this 
kind, the position of the vendor and purchaser, in case the gvods 
do not arrive, is analogous to that of freight and shipowner, in the 
ordinary contract of carriage on board a ship, in case the goods are 
prevented from arriving by one of the excepted perils. The ship- 
owner is not bound to carry and deliver at all events; but, though 
he is excused if prevented by the excepted perils, yet no freight is 
earned or payable unless the goods are delivered. In the case of 
freight, also, the question often arises, whether a payment made at 
the port of shipment is an advance of part of the freight, returnable 
if the goods are not delivered and freight earned, or is an absolute 
payment, leaving only the balance contingent on safe delivery of 
the goods,—a question very analogous to one that arises on the 
present contract: see the cases as to repayment of freight collected 
in Maclachlan on Shipping, p. 443. 

The parties in the present case have not, in express terms, declared 
their intention as to the time when the property in the coals was 
to be transferred from De Mattos, who was to supply the coals, to 
the Company; and we are left to collect the intention from the 
various stipulations in the contract. It is clear that the coals are to 
be shipped in this country, on board a vessel to be engaged by 
De Mattos, to be insured, and the policy of insurance and the bill 
of lading and invoice to be handed over to the Company. As soon 
as De Mattos, in pursuance of these stipulations, gave the company 
the policy and bill of lading, he irrevocably appropriated to this con- 
tract the goods which were thus shipped, insured, and put under the 
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control of the Company. After this, he could never have been re- 
quired, nor would he have had the right, to ship another cargo for 
the Company; so that from time to time that, which had originally 
been an agreement to supply any coals answering the description, 
became an agreement relating to those coals only, just as much as 
if the coals had been specified from the first. 

Sir Cresswell Cresswell, in delivering an elaborate judgment of 
the Privy Council in Gilmour v. Supple, 11 Moo. P.C. 566, says: “By 
the law of England, by a contract for the sale of specific ascertained 
goods, the property immediately vests in the buyer, and a right to 
the price in the seller, unless it can be shown that such was not the 
intention of the parties.” “Various circumstances,’ he adds, “have 
been treated by the Courts as sufficiently indicating such contrary 
intention.” I think this a very accurate statement of the law; and 
I think, therefore, that in construing this contract, the prima facie 
construction is, that the parties intended that the property in the 
coals vested in the Company, and the right to the price in De Mattos, 
as soon as it came to relate to specific ascertained goods; that is, on 
the handing over the documents; and the inquiry must be, whether 
there is any sufficient indication of a contrary intention. As to one- 
half of the price, the balance, as it is called in the letters forming 
the contract, the intention that it should only be paid ‘fon completion 
of delivery at Rangoon,’ seems to me as clearly declared as words 
could possibly declare it; and consequently, I think, as to that half 
of the price no right vested in De Mattos, unless and until there 
was a complete delivery at Rangoon. But, consistently with this, 
there might be an intention that there should be a complete vesting 
of the property in the goods in the Company, and a complete vesting 
of the right to the half of the price in De Mattos; so as in effect to 
_ make the goods be at the risk of the Company, though half the price 
was at the risk of De Mattos: so that the goods were sold and de- 
livered, though the payment of half the price was contingent on the 
delivery. And this, I think, is the true legal construction of the 
contract. 

[Blackburn J. discussed certain expressions in the letters, and 
then referred to the case of Tregelles v. Sewell, 7 H. & N. 574, as 
putting a similar construction on a similar contract.] 

If the true construction of the contract be that which I put upon 
it, there is no difficulty in disposing of the case. The Company are 
not entitled to recover back any portion of the money paid to De 
Mattos: for it was to be his absolutely on handing over the policy 
and bill of lading; nor are they entitled to maintain any action against 
him for not causing the goods to be delivered at Rangoon: for he 
had not entered into any contract to the effect that he would at all 
events cause them to be delivered there. They, therefore, fail entirely 
in their action against him. De Mattos, on the other hand, is not 
entitled to recover from the Company any part of the balance of the 
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price which by the contract was made payable by the drafts of the 
Company’s Rangoon agents “on completion of the delivery at Ran- 
goon:” for no portion of the coals ever was delivered at Rangoon 
according to the contract. It is true that 850 tons were tendered 
there to the Company who might have had them, if they would have paid 
to the captain of the Alfred Lamont 45s. per ton in discharge of his 
claim for freight; and it is true also that they refused to pay this 
sum (as they had a full right to refuse); and that when the captain 
chose to sell the coals by auction they purchased them, paying 25s. 
per ton. The effect of this was, that these coals actually did come into 
their possession at Rangoon; but the delivery, on the completion of 
which the balance of the price was by the contract to become payable, 
was a delivery under the contract “at Rangoon, alongside craft, 
steamer, floating depot, or pier,’ without any further payment being 
made. There never was any such delivery. The observations of Lord 
Brougham in delivering the judgment of the Privy Council in Logan 
v. Le Mesurier, 6 Moo. P.C. 132, seem to me much in point on this 
part of the case. If the conduct of the Company’s agents at Rangoon 
had been mala fide, and such as to prevent the delivery according to 
the contract, or if it had amounted to a waiver of the fulfilment of 
the condition, then, no doubt, as against them, the condition might 
have been considered as fulfilled, and the balance would have been 
payable. We have power to draw inferences of fact; but I think 
there is nothing stated in the case, that would justify us in putting 
such a construction on the conduct of the Company’s agents at Ran- 
goon, or in drawing such an inference of fact. In my opinion, the 
second question in the case must be answered in favour of the 
Company. 

There remains only one other point to consider. The Company 
purchased the 850 tons from the captain of the Alfred Lamont. It 
was argued with great force by Mr. Mellish, that the captain of the 
Alfred Lamont had no right to sell these coals, and consequently that 
the Company purchasing them, with notice of the facts (if notice was 
material), were guilty of a conversion, and liable in trover to the true 
owner of the goods. I am not prepared to dissent from this view 
of the case, but it is not necessary to decide this point. If it were 
necessary, I should wish to consider the grounds of my opinion with 
some care, and state them at length, as some of the points involved 
are of great importance and great difficulty. But if I am right in 
the construction I have put upon the contract, the goods were not at 
the time of the sale the property of De Mattos, and he, at all events, 
can maintain no action for their conversion. 


The result is, that in each of the cross-actions there should, in my 
opinion, be judgment for the defendants. 


In the action by the Company against De Mattos, judgment for 
De Mattos. 
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In the action by De Mattos against the Company, judgment for 
the Company. 


[Wightman J. and Cockburn C.J. having delivered judgments, 
Blackburn J. added: ] 

My brother Mellor concurs in the opinion I have delivered; but 
the Court being equally divided, he, being the junior Judge, withdraws 
his opinion: so that judgment may be entered in conformity with the 
opinion of my Lord and my brother Wightman. 


Judgment, in the first action, for the CAE in the second 
action, for the defendants. 


{On appeal by De Mattos to the Exchequer Chamber, the judgment 
in the first action was reversed, and that in the second action was 
ahirmed: 83. .),.0:B 2214, 139° RRs Td 


WIMBLE, SONS & CO..v. ROSENBERG & SONS. 


[1913] 3 K.B. 743; S.C., 82 L.J.K.B. 1251. In the Court of Appeal. 


The plaintiffs sold to the defendants goods “f.o.b. Antwerp to be 
shipped as required by buyers, cash against bills of lading.’ Sub- 
sequently, on August 9, the defendants sent instructions to the plain- 
tiffs to ship the goods to Odessa and to pay freight on their account, 
leaving it to the plaintiffs to select the ship. The goods were shipped 
at Antwerp on August 24, on a steamer which sailed on the 25th 
and became, with the goods, a total loss on the 26th. The defendants 
received no information as to the shipment until the 29th, when the 
bills of lading were presented for payment. The defendants had not 
‘insured, and they refused to pay for the goods upon the ground that 
the plaintiffs had not given them such notice as was required by 
sub-s. 3 of s. 32 of the Sale of Goods Act. 

The action was tried before Bailhache J. without a jury, and the 
learned judge held that sub-s. 3 of s. 32 does not apply to a contract 
for the sale of goods f.o.b., [1913] 1 K.B. 279. The defendants. ap- 
pealed. 


VAUGHAN WILLIAMS L.J. This is an appeal from the judgment of 
Bailhache J. sitting without a jury. The case in substance turns on 
the construction of s. 32 of the Sale of Goods Act, 1893, and in 
particular of sub-s. 3 of that section. It is to be remembered, I think, 
throughout the interpretation of this Act that it is a codifying Act and 
subject, therefore, to the provisions of the Interpretation Act, 1889, 
and subject also to the canon of construction when dealing with 
a codifying Act laid down by Lord Herschell, in the House of Lords, 
in Bank of England v. Vagliano, [1891] A.C. 107, 144, a case on the 
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Bills of Exchange Act, 1882, which was also a codifying Act: ‘The 
proper course is in the first instance to examine the language of the 
statute and to ask what is its natural meaning, uninfluenced by any 
considerations derived from the previous state of the law, and not to 
start with inquiring how the law previously stood, and then, assuming 
that it was probably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpretation in conformity 
with this view.” : 

As is stated by Bailhache J., Messrs. Wimble, the plaintiffs, were 
the brokers, but it was agreed that they might sue as if they were 
the sellers. The defence consists of two parts, in one of which the 
defendants set up the negligence of the plaintiffs as their agents— 
that has been abandoned; the other relies upon sub-s. 3 of s. 32 of the 
Sale of Goods Act, and in effect says that by reason of the notice 
enabling the defendants as buyers to insure not having been given, 
the sea transmission was at the risk of the sellers. 

An argument before us was on the basis that sub-s. 8 of s. 32 had 
and could have no application to a contract of sale f.o.b. It was 
argued also that the buyers did not require a notice, because they 
might have insured these goods by “a general cover contract” or 
by a “ship or ships” contract, and the Scottish authority of Fleet 
v. Morrison, 16 D. 1122, was disposed of on the ground that, although 
it is mentioned in the argument, the Judges of the Scottish Court 
had not the question of insurance by “cover” or “ship or ships” 
policies present to their minds, and it is agreed by counsel on both 
sides that there is no Scottish decision on the point dealing with 
the case of a contract f.o.b. At the conclusion of Mr. Leck’s argu- 
ment on behalf of the plaintiffs, Mr. Theobald Mathew, his junior, 
put forward a new point, that notice already had been given, en- 
abling the buyers to insure, for that the contract of purchase itself 
was notice. 

I will now read sub-ss. 1, 2, and 8 of s. 32 of the Sale of Goods 
Act. (The Lord Justice read the whole section.) I think it is agreed 
that sub-s. 8, and indeed the whole of s. 32, includes agreements (if 
any) outside the contract, and includes also the proof of ‘the cir- 
cumstances in which it is usual to insure,” and I think includes cases 
where it has been usual inter parties to insure although the agreement 
of sale itself contains no reference to insurance: see Fleet v. Mor- 
rison, ibid. at p. 1124. 

This case turns to my mind on construction. No facts are in 
dispute. I am of opinion that sub-s. 3 of s. 32 of the Sale of Goods 
Act covers an f.o.b. contract. To say generally that sub-s. 3 does 
not cover an f.o.b. contract seems to me to be a conspicuous illustra- 
tion of departure from Lord Herschell’s canon of construction which 
I have already quoted. The natural meaning of the words of sub-s. 
3 does not exclude an f.o.b. contract. The real ground for the 
suggested exclusion is that the sub-section, construed according to its 
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natural meaning, is hard to reconcile with some of the previous law 
laid down in the cases relating to the carriage of goods under an 
f.o.b. contract, and that it is highly improbable that the Legislature 
intended to alter or modify law which is the result of a series of 
decisions laid down by great commercial lawyers. 

Mr. Leck, in his excellent argument on behalf of the plaintiffs, to 
my mind was evidently pressed by a strong desire to avoid a breach 
of Lord Herschell’s canon of construction of codifying statutes and 
argued that sub-s. 3, read in the light of sub-s. 1, has no application 
to a case where, in pursuance of a contract of sale, the seller is 
“authorized or required’ to send goods to the buyer, and says that 
under an f.o.b. contract the seller is never authorized nor required 
to send the goods to the buyer, but completely performs his duty 
when he puts the goods on board the steamer. Bailhache J. based 
his judgment on this contention of Mr. Leck and, as I understand 
his judgment, in effect held that an f.o.b. contract is excluded unless 
it includes some words whereby the vendor undertook to send the 
goods by some ship selected by himself, and that in this case the 
shipping instructions ought not to be regarded as part of the con- 
tract, in which case Bailhache J. thought sub-s. 3 would have applied. 

I construe the word “send,” both in sub-s. 1 and in sub-s. 3, in 
the sense of “forward” or “despatch,” and in my opinion the word 
“send” covers every obligation of the seller in reference to effecting 
or securing the arrival of the goods the subject of sale at the destina- 
tion intended. It is not true in fact to say that the purchased goods 
are being sent to the ship on which they are placed for the purpose 
of delivery at the port of destination. The purchased goods are not 
the less being sent to the buyer at the port of destination because 
delivery f.o.b. is prima facie delivery to the buyer, or because the 
_ property has passed to the buyer. Sub-s. 3, in my opinion, casts 
a duty on the seller forwarding the goods to the buyer by a route 
involving sea transit, under circumstances in which it is usual to 
insure, to give such notice as may enable the buyer (to whom be it 
observed the property in the purchased goods has passed), to insure 
them during the sea transit. The penalty for not performing this 
duty is that goods, though the goods of the buyer, shall be at the 
risk of the seller during such sea transit. Moreover the same result 
is arrived at if the words ‘where goods are sent by the seller to 
the buyer,” at the beginning of sub-s. 3, are construed as describing 
the whole transaction. 

I have already said that I cannot agree with the argument of Mr. 
Theobald Mathew that the contract of sale itself was notice within 
the meaning of sub-s. 3, and I have arrived at this conclusion not 
only on the ground that the contract did not afford sufficient informa- 
tion to enable the buyer to insure the purchased goods during their 
sea transit, but also on the ground that knowledge of the buyer, 
actual, inferred, or assumed, which would enable the buyer to insure, 
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does not dispense with the statutory obligation of the seller, where the 
route involves sea transit under circumstances in which it is usual 
to insure, to give such notice to the buyer as may enable him to 
insure the goods during their sea transit. The obligation, unless 
dispensed with by the agreement,—and in this case there was no 
dispensing agreement,—on the seller is to give such notice, with such 
details, to the buyer as may be.necessary to effect insurance of the 
goods during sea transit. It is ‘to my mind impossible to construe 
the words as meaning that the obligation to insure does not arise 
in case the buyer happens to have sufficient information from some 
other source than the statutory notice to enable him to insure the 
goods. 

I have only to add that, whichever of the suggested constructions 
relieving the seller from obligation to give the statutory notice in 
the case of an f.o.b. contract is adopted, the practical utility and 
application of sub-s. 3 of s. 32 are reduced to nil. 

I think this appeal should be allowed, and judgment given for the 
defendants. 


[Buckley L.J., in agreement with Vaughan Williams L.J., held 
that sub-s. 3 applies to a contract for the sale of goods f.o.b., but held 
on the facts that the seller had done all that he was bound to do 
under sub-s. 8. Hamilton L.J. held that sub-s. 3 does not apply to a 
contract for the sale of goods f.o.b.] 

Appeal dismissed. 


LAW & BONAR v. BRITISH AMERICAN TOBACCO CO. 
[1916] 2 K.B. 605; S.C., 85 L.J.K.B. 1714. In the High Court of Justice. 


Action tried by Rowlatt J. as a commercial cause. 

By a contract made between the plaintiffs and the defendants on 
May 6 and 7, 1914, the defendants bought from the plaintiffs a 
quantity of Calcutta hessian at a price c.if. Smyrna to be shipped 
from Calcutta in time to arrive at Smyrna by September, 1914. The 
defendants stipulated by a clause in the contract that the goods 
were to be at the plaintiffs’ risk until actual delivery to the de- 
fendants. In fulfilment of the contract the goods were shipped by 
the plaintiffs’ correspondents in Calcutta on the British steamer City 
of Winchester, the bill of lading being dated July 20, 1914. The 
goods were insured by a policy containing the f.c. and s. clause. On 
August 4, 1914, war was declared between Great Britain and Germany, 
and on or about August 13, 1914, the City of Winchester was sunk by 
a German cruiser and the goods in question were lost. Neither the 
fact of the shipment of the goods on the City of Winchester nor the 
fact that that vessel was sunk on the date mentioned were known to 
the plaintiffs (whose business is in this country) till later. Meanwhile 
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correspondence had passed between the plaintiffs and the defendants 
on the subject of the insurance of the goods. On July 31 the plaintiffs 
wrote to the defendants pointing out that war risk was not covered by 
the insurance under the contract, offering to negotiate such insurance 
for the defendants at the lowest current rates, and asking for in- 
structions. On August 4 the defendants acknowledged receipt of the 
plaintiffs’ letter and asked to be advised as to the lowest rates ob- 
tainable for war risks, adding that they would give the matter their 
consideration and advise them accordingly. On August 5 the plaintiffs 
replied that it would be impossible to insure the goods, as in all 
probability they would be shipped by an Austrian Lloyd steamer, in 
which case war risk insurance would not be undertaken by English 
underwriters. 

On August 8 the plaintiffs informed the defendants that they were 
still without definite advice from Calcutta as to the shipment of the 
goods, but stating that as the goods were for July shipment the de- 
fendants would be quite safe in assuming that they were now on their 
way, and that from their past experience of similar shipments the 
goods were almost certain to come forward by an Austrian Lloyd 
steamer. On August 21 the plaintiffs informed the defendants that 
they had now received advice from Calcutta that the goods had been 
shipped by the City of Winchester, adding that they gave this in- 
formation in case the defendants desired to insure against war risk. 
On the afternoon of the same date the fact of the loss of the City 
of Winchester was reported in London. On August 24 the defendants 
wrote that as the City of Winchester had been sunk it was too late 
to effect an insurance on the goods and pointing out that the plain- 
tiffs’ Calcutta representatives ought to have cabled immediately the 
goods were shipped, mentioning the name of the steamer, date of sail- 
ing, &c. Further correspondence passed between the parties, and in 
the result the defendants refused to take up the shipping documents 
and pay for the goods. 

The plaintiffs now sued to recover damages for breach of contract 
by the defendants in refusing to accept and pay for the goods. The 
defendants denied liability and counterclaimed damages. They alleged 
that by the letters which had passed between them the plaintiffs be- 
came the agents of the defendants to take steps to insure the goods 
against war risks and that in breach of their duty they had failed 
to do so; and, further, that it was the plaintiffs’ duty to notify the 
defendants at the earliest possible moment of the name of the steamer 
by which the goods had been shipped and that in breach of that duty 
they had failed to do so. 

Evidence was given that between August 4 (the date of the out- 
break of the war) and August 21, 1914, cargo in British vessels could 
be insured against war risks. 


Rowtarr J. Some points in this case, J think, are quite clear. In 
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the first place, the tender of documents representing goods duly ship- 
ped in accordance with the contract and insured against marine risks 
as required by the contract was not vitiated by the fact that the goods 
had actually been lost. That is plain. Secondly, the printed clause 
at the end of the form used in this case stating that the goods are 
at sellers’ risk till actual delivery has no application to the present 
contract. The buyers paying c.if, terms were actually paying for the 
insurance against all contemplated risks from the moment of ship- 
ment. It seems to me that a term that, for a period after shipment, 
the goods were to be at the risk of the seller is repugnant to that, 
and the clause to that effect printed on the form used in this case 
is inapplicable to the transaction that actually was entered into. 


The next question is whether s. 32, sub-s. 3, of the Sale of Goods 
Act, 1893, applies to this case. It clearly does not apply to a c.ivf. 
contract in times when no one contemplates war, and when, there- 
fore, war is not being usually insured against. It does not apply 
because the contract c.i.f. provides for all the insurance that is con- 
templated or usual and the seller is to effect it. That was the nature 
of this contract when made. It dealt exhaustively and expressly with 
all the insurance that was in view. But now it is said that, on war 
becoming imminent, another form of insurance emerged and the con- 
tract ceased to be one which dealt exhaustively with the question 
of insurance and a new obligation arose for the seller. I cannot agree. 
This sub-section annexes a term to the contract, and the question 
whether it is applicable or not falls to be decided as at the time 
when the contract is made. I say nothing as to whether the sub- 
section could apply to a contract c.if. made at a time when insur- 
ances other than those to be provided by the seller—e.g. against war 
risks—are usual. That point does not arise. In this case I do not 
think there is any real evidence that it was usual to insure against 
war risks at any material time. Even the buyers themselves in their 
letter of August 4, referring to the question of insurance against 
war risks, wrote that, if they were advised of the lowest rates, they 
would give the matter their consideration. I am not at all certain 
that they themselves had made up their minds whether they would 
insure against war risks or not. [His Lordship then dealt with the 
contention that there was an employment of the plaintiffs by the de- 
fendants to effect an insurance against war risks and held that there 
was no evidence of such an employment. ] 

In the result, the plaintiffs are entitled to judgment upon the 
claim and upon the counter-claim. 


Judgment for plaintiffs. 


[As to the seller’s sending the goods to the buyer, see also Alex- 
ander v. Gardner, 1835, in chapter II, §3(c), supra; Badische vy. Basle, 
[1898] A.C. 200; Galbraith v. Block, [1922] 2 K.B. 155; Benjamin on 
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Sale, 6th ed. 1920, pp. 837-842; Williston on Sales, 2nd ed. 1924, vol. 
2, pp. 1215-1221.] 


[As to risk of deterioration of the goods in transit, see Bull v. 
Robison, 1854, 10 Exch. 342; Beer v. Walker, 1877, 46 L.J.C.P. 677; 
Winnipeg Fish Co. v. Whitman Fish Co., 1909, 41 Can. S.C.R. 453; 
Mayhew v. Scott, 1915, 8 Alta. L.R. 66, 21 D.L.R. 54, 30 W.L.R. 466; 
Ollett v. Jordan, [1918] 2 K.B. 41; Benjamin on Sale, 6th ed. 1920, 
pp. 731-734; Williston on Sales, 2nd ed. 1924, vol. 1, pp. 491-494.] 


§8. Hxamination and acceptance. 


(a) Opportunity to examine. 


PETTITT v. MITCHELL. 


184254" Man, 6 °G. s19;1o4 ER, s30c08.C., 12 L5.C.P.=9: : Inithe 
Common Pleas. 


TinpAL C.J. This is a rule obtained by the defendant, calling on 
the plaintiff to shew cause why a verdict should not be entered for 
him, the defendant, or why there should not be a new trial. It is 
the case of a sale of goods by auction; and the first part of the rule 
is grounded upon two conditions, which are set forth in the third 
and fourth pleas, and which, it is insisted on the part of the defend- 
ant, are implied by law, in addition to the printed conditions under 
- which the sale took place. It is said that in the case of a sale under 
such circumstances as the present, the law will imply a right on the 
part, of the purchaser, before payment of the purchase money, to in- 
spect and to measure the articles bought, in order to enable him 
to see whether they conform with the description of them given in 
the printed catalogue of sale. 

The first question is, whether in a sale by auction circumstanced 
as this case is, the law will imply such conditions or either of them; 
and I think it will not. The stress of the case is, whether the pur- 
chaser has the right to inspect and measure the goods before pay- 
ment of the money; for it is not denied that he may do so before 
he takes them away and, if the measurement should turn out to be 
short, that he would be entitled to a deduction from the purchase 
money. An argument has been raised on the part of the defendant, 
upon the cases of Howe v. Palmer, 3 B. & Ald. 321, and Lorymer vy. 
Smith, 1 B. & C. 1, that by law a purchaser may rescind the contract 
if he is not permitted to inspect the commodity he has purchased; 
but in both of those cases the purchase was by sample, and the com- 
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modity was in bulk, and therefore it was held, that the purchaser 
had a right to see that the bulk corresponded with the sample. But 
the present is not the case of the purchase of an uncertain quantity 
or of a certain quantity out of an uncertain bulk, but it is the pur- 
chase of a certain thing, which the purchaser has a right and power 
to inspect before the sale. There is also the circumstance of the 
measurement being made in the-first instance, not by the seller him- 
self, but by a third party, the auctioneer, who stands as a middle 
man between the parties; which constitutes a material difference be- 
tween such a case as the present and that of a sale in a shop. If 
the law is called upon to impose a condition in such a case, it will 
look to the convenience of a rule sought to be introduced; and it 
will not impose a condition where the preponderance of inconvenience 
would be against it. It appears that in this sale there were 488 lots 
sold; and it certainly would seem that the inconvenience would be 
greater if there were to be established a right on the part of each 
purchaser to measure any lot before payment of the purchase money. 
The purchasers may be unknown persons, and the stake is much 
greater on the part of the auctioneer who is a known person of re- 
sponsibility; and it is not likely that anything more than a small 
quantity will be in dispute between the parties. Upon principle, there- 
fore, I am of opinion, that in a sale of this sort, no such conditions are 
to be imported as those set up by the defendant. 

In this case too there are printed conditions of sale, and it ap- 
pears to me that the conditions sought to be imported would ma- 
terially vary those that are printed. By these it is stipulated that 
a deposit is to be made in the first instance, and that the remainder 
of the purchase money is to be paid ‘before the delivery’ of the 
goods, that is, according to the evidence, before the delivery order 
is given and the goods are handed over to the purchaser. That the 
term ‘‘delivery” in the fourth condition does not mean the same as 
“taking away,” clearly appears by the following paragraph of the 
same condition which stipulates that “warehouse room will be charged 
on all lots left uncleared after the time specified, until such lots are 
taken away, or resold.” There are therefore three things to be done; 
the payment of the remainder of the price, the delivery of the article, 
and the clearing or taking it away—which are each distinct and 
separate; and I can readily understand that the auctioneer may have 
intended by this contract to avoid frivolous objections and the inecon- 
venience that would ensue from a different course. 


As to the motion for a new trial, it appears that there was evi- 
dence on both sides. The witnesses called for the defendant state 
that on the occasion of different purchases at sales by auction, they 
have inspected the goods, they have bought, before payment of the 
price; but they do not produce the conditions of sale under which 
such purchases were made; and*it may have been a mere favour to 
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them that they were permitted to make the inspection. Upon the 
whole therefore I am of opinion that this rule must be discharged. 


[Coltman, Erskine and Maule JJ. also gave reasons for discharging 
the rule.] 


Rule discharged. 


ISHERWOOD v. WHITMORE AND OTHERS, ASSIGNEES 
OF JARRATT, A BANKRUPT. 


1843, 11 M. & W. 347, 152 H.R. 837, 68 R.R. 624. In the Exchequer. 


Assumpsit. The declaration alleged, inter alia, that the plaintiff 
had agreed to deliver to the defendants certain hats and abandon his 
lien on them and that the defendants had agreed to pay the sum 
of £250 upon the delivery of the hats. The declaration also alleged 
tender of delivery, ete., and the defendant’s refusal to accept delivery 
or pay, etc. The defendants pleaded, first, non assumpserunt; secondly, 
a traverse of the tender of the hats, as alleged in the declaration. 

At the trial before Lord Abinger C.B. at the London sittings it 
appeared that the hats originally belonged to one Arthur Jarratt who 
had become bankrupt, and the defendants were his assignees. Jar- 
ratt had, previously to his bankruptcy, deposited these hats with 
the plaintiff who had a lien upon them for £250, the amount claimed. 
A long correspondence took place between the plaintiff and the de- 
fendants after the bankruptcy, and which was given in evidence, by 
which it was agreed that the defendants should discharge the lien and 
take the hats. The defendants accordingly went for the hats to a 
wharf where, as they had been previously informed, the hats would 
be delivered to them on payment of the money; and were there shewn 
two closed casks, which they were told contained the hats, but the 
persons who had the charge of them refused to allow the defendants 
to open the casks or to inspect their contents. On this state of facts, 
it was objected for the defendants that in order to make out the alle- 
-gation in the declaration that a tender had been made, it ought to 
have been shewn that the hats were offered in such a way that the 
defendants had an opportunity of inspecting them. The Lord Chief 
Baron, reserving leave to the defendants to move to enter a nonsuit, 
left it to the jury to say whether they were satisfied that the defend- 
ants had by the contract, as collected from the correspondence, agreed 
to take the hats without requiring an inspection of them or not, 
and they found that the defendants were not to have an inspecion 
of them, and gave their verdict for the plaintiff, with £250 damages. 


PaRKE B. It is perfectly clear in this case that there was no 
tender of these goods. A tender of goods does not mean a delivery 
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or offer of packages containing them, but an offer of those packages, 
under such circumstances that the person who is to pay for the goods 
shall have an opportunity afforded him, before he is called on to 
part with his money, of seeing that those presented for his acceptance 
are in reality those for which he has bargained. We so decided when 
this case was before us on the argument of the demurrer, and by which 
decision we mean to abide, 10 M. & W. 757. This case is quite dis- 
tinguishable from Pettitt v. Mitchell, 4 Man. & G. 819, which has been 
relied on by the plaintiff; for looking at the contract of sale in that 
case, it was evidently part of the agreement between the parties, that 
after the sale the lots were to be taken away by the purchaser without 
any further inspection. The next question here however is, whether 
the Lord Chief Baron was right in leaving it to the jury to say whe- 
ther there had been a special contract to take these goods without 
any inspection, to see if they were really those bargained for. I am 
satisfied that he did not mean to put the question to them in that 
sense; there was nothing in the case to warrant his doing so; but 
that they were to say whether the assignees were to have the or- 
dinary opportunity to which persons purchasing articles are entitled, 
namely, of inspecting the articles they have delivered to them, in 
order to see whether they were of the right quality, or whether, on 
the contrary, they were not to take the articles such as they were 
delivered to the plaintiff by the bankrupt Jarratt, and on which the 
plaintiff had a lien. If, however, it is said that the Lord Chief 
Baron left to the jury to say whether the assignees had agreed to 
take whatever the cask might have contained, I do not think there 
was ever any warrant for his leaving such a point; but, as I have 
said before, I am satisfied he did not mean that, but merely that they 
were not to have an opportunity of seeing if the articles were mer- 
chantable. That appears to me to be the true question, and the ver- 
dict of the jury affirming that proposition was perfectly right and 
amounts to a finding that the defendants were to take these hats. 
whatever their quality. An authority for this position is furnished 
in Co. Litt. 208a, where it is said, “the feoffee may tender the money 
in purses or bags, without shewing or telling the same, for he doth 
that which he ought, viz., to bring the money in purses or bags, which 
is the usual manner to carry money in, and then it is the part of 
the party that is to receive it to put it out and tell it.’ For that 
position Wade’s case, 5 Rep. 115, is cited as an authority, and shews 
that the party to whom the tender is made ought to have an oppor- 
tunity of seeing the money or goods which are the subject of it. 
The verdict for the plaintiff on the first plea must therefore remain, 
but on the plea of tender it must be entered for the defendant. 


AupEerson B. I am of the same opinion. The jury have found by 
their verdict, and I think reasonably and properly found, that the 
bargain between these parties was, that the assignees were to take 
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the hats in the actual condition in which they then were, provided 
that those sent were the very identical hats received by Isherwood 
from the bankrupt. Provided that condition was complied with, the 
assignees were bound to take the hats in whatever condition they 
might then be, and would have no right to inspect them for the pur- 
pose of seeing that they were then in a marketable state. Such is in 
substance the finding of the jury; and I think that on these pleadings 
it was necessary to satisfy them, that the defendants, before they 
were required to pay down the money, had an opportunity of inspect- 
ing the articles, in order to see that they were the same hats. It 
appears from the evidence that they were sent in two covered cases, 
and the question comes to this, were the assignees bound to take the 
word of Isherwood that those hats really were contained in those cases, 
or had they not the right to see that Isherwood spoke the truth in this 
respect, before they were called on to pay for the article, although 
they could not object to the quality of it? 


[Rolfe B. concurred. ] 
Rule absolute. 


PERKINS v. BELL. 
[1893] 1 Q.B. 193; S.C., 62 L.J.Q.B. 91. In the Court of Appeal. 


The plaintiff sold barley to the defendant by sample, to be delivered 
at Theddingworth railway station, which was near the plaintiff’s 
farm. On the same day the defendant re-sold the barley to a brewer. 
Afterwards the plaintiff discovered that his servants had by mistake 
mixed some inferior barley with the barley sold to the defendant, 
and gave the defendant notice of the mistake, offering to make good 
any deficiency of quality. He duly delivered the barley at Thedding- 
worth station, and while it was there the station-master, at the de- 
fendant’s request, took a bulk sample of the barley and sent it to 
the defendant. The defendant having received the bulk sample, di- 
rected the station-master to send on the barley to the brewer who 
had purchased it; but he rejected it as not being according to the 
sample. The defendant then himself claimed to be entitled to reject the 
barley. The plaintiff brought an action for goods sold and delivered, 
which was dismissed by Lawrance J. The plaintiff appealed. 


A. L. SmirH L.J. delivered the judgment of the Court (Lindley, 
Bowen and A. L. Smith L.JJ.). After stating the facts, the Lord 
Justice proceeded:—The sole point the parties raise is whether upon 
the contract between them, and the facts of this case, the defendant 
was in time in rejecting the barley as and when he did. My brother 
Lawrance held that he- was; and hence the present appeal. It will 
be noticed that by the contract the plaintiff was to deliver the barley 


494 Perkins v. Bell. [CHAP. V. 


at Theddingworth station. No other destination was known to him, 
and we cannot doubt that if this had been a sale of specific ascer- 
tained barley, the property therein would have passed to the de- 
fendant upon its delivery to the railway company at the station by 
the plaintiff. The railway company would thereupon have become 
the agents of the defendant to receive it and to carry it to any place 
or places the defendant might direct. But it was said by Mr. Loyd 
for the defendant that inasmuch as this was a sale by sample, the 
defendant was entitled to a fair opportunity of comparing the bulk 
with the sale sample after delivery, before the property in the barley 
passed to him, and that the place for inspection need not necessarily 
be the place at which delivery is to be made; and in this we agree. 
The question, however, is if there can be read into this contract an 


’ implied term that the inspection was to be had at any place fixed 


by the vendee without the knowledge of the vendor. This is not a 
case in which before a sale by sample it is agreed that the destination 
of the goods shall be the vendee’s premises or some other named 
locality, and that the transit thereto shall be performed partly by 
the vendor and partly by the vendee. In such a case it would be 
right to imply that the place of destination agreed upon was the place 
for inspection, and that the joint transit was only an agreed mode 
of getting the goods there: see Grimoldby v. Wells, L.R. 10 C.P. 391. 
This is a case in which at the time of sale the only known destina- 
tion was Theddingworth station, at which the vendor undertook to 
deliver the barley at his own risk and expense. Of all that should 
take place afterwards as regards the barley, the vendor knew nothing. 
It was entirely at the disposal of the vendee, who might send it where 
and to whom he pleased, and when he pleased, and over which dis- 
position the seller could exercise no control. We find no evidence in 
this case to dislodge the presumption which prima facie arises, that 
the place of delivery is the place for inspection. To hold otherwise 
would be to expose the vendor to unknown risks, impossible of calcu- 
lation, when the contract was entered into. The vendee might con- 
sign the barley not only to one, but to different sub-vendees, living 
in different places and at different distances from Theddingworth sta- 
tion, and until arrival at these places the barley would be at the risk 
of the vendor. If the barley was rejected by these sub-vendees upon 
arrival, the vendor would have at his own risk and cost to take the 
barley back from whatever places it might happen to be in, no 
matter how far they might be from Theddingworth station, or to ar- 
range for its sale, at the places where it then was. As to these risks 
the contract is wholly silent, and in our judgment it is impossible to 
read into it that the vendor undertook these risks, as we were in- 
vited by Mr. Loyd to do. It was argued that Theddingworth station 
was a mere roadside station, and that there was no opportunity there 
of comparing the bulk with the sample, and that consequently the 
station was not the place for inspection and that some other place 
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was, and that this was the warehouse of the maltsters or brewers to 
whom the defendant might have chanced to have sent the barley. The 
evidence given shews that the bulk could be inspected in the sacks 
in the trucks at the station. The suggestion that the barley had to 
be shot before inspection is untenable, and there is no evidence to 
support it. Moreover, the letters of October 16 shew that neither the 
defendant nor Messrs. Sharpe considered that there was any difficulty 
whatever in taking a bulk sample at the station—the one saying that 
he had had one taken, and the other saying that he should have 
done so, as promised. It seems to us that even if the plaintiff’s 
country solicitors did take a wrong view of their client’s position 
under the contract, as suggested by Mr. Loyd, this cannot affect its 
construction; and as there is nothing in the contract itself, nor any 
evidence, to shew that by usage of trade as applied to such a con- 
tract’ or otherwise the prima facie place for inspection had been al- 
tered, in our judgment, under the contract the place of delivery named 
was the place where the inspection was to be had, and consequently 
Theddingworth station was the place where rejection should have 
taken place and not the premises of the malsters at Sileby. When 
the defendant took possession of the barley at the station and ordered 
it to his sub-vendees, the property in the barley passed to him, and 
his right of rejection was then gone. For these reasons we think 
the plaintiff is entitled to judgment. Lawrance J. does not appear 
to have had his mind sufficiently directed to the real nature of the 
contract between the parties. The appeal must be allowed with costs 
here and below, and judgment entered for the plaintiff. 

Appeal allowed. 


[As to the buyer’s opportunity to examine goods, see also Clemens 
Horst Co. v. Biddell. 1912, in the present chapter, §2, supra (c.i-f. 
* contract); Morrison v. Morrow, 1916, 36 O.L.R. 400, 30 D.L.R. 350 
(f.0.b. contract); Benjamin on Sale, 6th ed. 1920, pp. 704, 719, 728-730, 
740, 842-8, 855 ff; Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1229- 
1252-41 


[As to the place of examination, see also Graham v. Laird, 1909, in 
chapter II, §4, supra; Re Faulkners, 1917, in chapter IV, §5, supra; 
Goodall v. Smith, 1881, 46 U.C.R. 388; Towers v. Dominion Iron Co., 
1885, 11 O.A.R. 315; Thomson v. Dyment, 1886, 13 Can. S.C.R. 303; 
Trent Valley Woollen Mfg. Co. v. Oelrichs, 1894, 23 Can. S.C.R. 682; 
Thames Canning Co. v. Eckhardt, 1915, 34 O.L.R. 72, 23 D.L.R. 805; 
Alkins v. Grier, 1924, 55 O.L.R. 667.] 


(b) Acceptance and its effect. 


[As to acceptance under the Statute of Frauds, s. 17, or the Sale 
of Goods Act, s. 4, see the cases in chapter I, §3, supra.] 
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POULTON v. LATTIMORE. 


1829, 9 B. & C. 259, 109 E.R. 96, 32 R.R. 313; S.C., 8 L.J-K.B. 135. “In 
the King’s Bench. 


Assumpsit for goods sold and delivered. Plea, general issue. At 
the trial before Garrow B., at the Summer Assizes for the county of 
Hertford, 1828, it appeared that the action was brought to recover 
the price of eight quarters of cinq foin seed sold by the plaintiff to 
the defendant at £3 per quarter, and warranted to be good new grow- 
ing seed. The defence was, that it did not correspond with the war- 
ranty. It was proved that soon after the seed had been purchased 
by the defendant, it had been examined and tasted by a person of 
skill, and that he had declared it not to be good growing seed; that 
the defendant did not communicate this to the plaintiff or return 
the seed; but, on the contrary, sowed part, and sold the residue to 
two individuals, who were called as witnesses, and they stated that 
the seed had proved wholly unproductive, and was not worth any- 
thing, and that they neither had paid nor would pay for it. It was 
insisted, on the part of the plaintiff, that as the defendant had not 
returned the seed, but had sown part of it, and had sold the residue 
to two persons who had sown it, he had adopted the contract in 
part; that he could not adopt it in part by keeping the seed, and 
reject it in part by refusing to pay the stipulated price; but that 
having adopted it in part, he was bound to adopt it altogether, and 
therefore to pay the stipulated price; and that being so, that it was 
not competent to the defendant to insist on the breach of warranty 
as a defence to this action. The learned judge received the evidence, 
but reserved liberty to the plaintiff, in case the verdict of the jury 
should go against him, to move to enter a verdict in his favour, if 
the court should be of opinion that the breach of warranty was no 
defence to the action; and he directed the jury to find for the de- 
fendant if upon the evidence they were of opinion that the seed did 
not correspond with the warranty. The jury having found for the 
defendant, a rule nisi was obtained in last Michaelmas term by Brod- 
rick for entering a verdict for the plaintiff for the value of the seed, 
against which 

Andrews, Serjt., now showed cause. 

Brodrick and Ryland, contra. 


LirtLepALE J. It seems to me, that it was competent to the de- 
fendant, in answer to this action, which is brought by the plaintiff 
to recover the price or value of the seed, to show that it did not cor- 
respond with the warranty. It is said, that the buyer cannot insist 
on that as a defence, because he neither returned the seed to the 
seller, nor gave any notice to him that it was defective in quality. I 
am of opinion, that where goods are warranted, the vendee is en- 


. 
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titled, although he do not return them to the vendor, or give notice 
of their defective quality, to bring an action for breach of the war: 
ranty; or if an action be brought against him for the price, to 
prove the breach of the warranty, either in diminution of damages, 
or in answer to the action, if the goods be of no value. In Fielder 
v. Starkin, 1 H. Bl. 17, a horse had been sold, warranted sound. It 
was proved to have been unsound at the time of the sale. Soon after 
the sale, the defendant discovered him to be unsound, but kept him 
three months after the discovery. It was decided that the seller was 
liable to an action on the warranty, although the purchaser had not 
returned the horse, or given notice of the unsoundness, on the ground 
that there had been a breach of the contract on the part of the seller. 
The not giving notice, indeed, raises a strong presumption that the 
article at the time of the sale corresponded with the warranty, and 
calls for strict proof of breach of the warranty. But if that be already 
established, the seller will be liable in an action brought for breach 
of his contract, notwithstanding any length of time which may have 
elapsed since the sale. And if that be so, it is reasonable and just, 
when an action is brought by the seller to recover the price or value 
of the goods, that the buyer should be at liberty to show the breach of 
the warranty in defence of the action. Then the only question is, was 
the seller entitled to recover anything. There may be cases where a 
buyer may keep goods, which though they do not correspond with 
the warranty, may be worth something, and the seller may be en- 
titled to recover. Suppose one hundred bushels of seed had been 
sold and warranted good, and one bushel turned out to be bad, the 
seller would be entitled to recover the value of the ninety-nine. The 
question in this case is, was the article worth anything? And sec- 
ondly, if it was, should the learned judge have left the question of 
value to the jury? His attention was not called to that point, and 
if it had, taking the whole evidence together, I think that the jury 
“ would have found that the seed was worth nothing. 


[Bayley and Parke JJ. also gave reasons for discharging the rule. ] 
Rule discharged. 


NIAGARA GRAIN AND FEED CO. v. RENO. 
1916, 38 O.L.R. 159, 32 D.L.R. 576. In the Supreme Court of Ontario. 


The judgment of the Court (Meredith C.J.0., Maclaren, Magee and 
Hodgins JJ.A.) was delivered by Macriaren J.A. This is an appeal 
by the defendant from a judgment of Coatsworth, County Court Judge, 
Toronto, awarding the plaintiff company $225.06 with respect to a car- 
load of hay, bought by the company from the defendant as No. 1 
timothy, and refused by them on the ground that it was not No. 1 
but No. 3 timothy, a much inferior article. 
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The defendant alleges that the plaintiffs, after inspection, accepted 
the hay, informed tbe defendant that they had done so, paid for it, 
and resold it; and contends that they were thereby estopped from 
rejecting the hay and suing for a return of the money they had paid. 

From the evidence it appears that the hay arrived at Toronto on 
the 24th December, 1915; that the plaintiffs opened the car doors 
and found that the hay which could be seen from there was No. 1 
timothy; and that they resold_ the car-load as such. They paid the 
defendant’s draft for $173.83 which was attached to the bill of lading, 
and also paid the freight. The defendant says that he was in the 
plaintiffs’ office on the 27th December, and asked about this hay. The 
plaintiffs’ manager says he then asked the defendant if the whole 
car-load was as good as what was in the door-ways; that the defend- 
ant told him it was; and that he then said in reply, “It will be all 
right.” 

The defendant’s evidence as to what took place at this interview 
is, that the above question was not asked, and that the manager’s 
statement as to its being all right was voluntary and unqualified. 

The trial judge does not expressly say which of these statements 
he believed, but from his conclusion he must have accepted the ver- 
sion given by the plaintiffs’ manager. This is the only point as to 
which there was any dispute concerning the facts. 

The railway company on instructions placed the car upon the 
siding of the plaintiffs’ purchasers, who proceeded on the 30th De- 
cember to unload the hay. They found that whereas the 18 or 20 
bales visible from the door-ways were No. 1 timothy, the remainder 
of the car-load was so inferior as to reduce the average of the whole 
car to No. 3. They at once notified the plaintiffs of the fact, and 
that they refused to accept. The plaintiffs on the 31st December wired 
the defendant of the result of the inspection, and that they would re- 
ject unless the price was reduced. The defendant did not make any 
reply. The plaintiffs had the hay examined by the Government in- 
spector, who graded it as No. 3 timothy. They then notified the de- 
fendant that the hay was at his risk, and brought their action. The 
price of hay having risen largely before the trial, an order for its 
sale was obtained, and the net proceeds, $210, were paid into Court. 

It was strongly urged on behalf of the defendant that the plain- 
tiffs’ action should be dismissed, and that, even if the hay was only 
No. 8, the plaintiffs had no right to reject or to recover back the 
money paid, but that their rights at the highest were to have sold 
the hay and sued for the difference. 

I am of the opinion that the representation that the hay was No. 
1 timothy was not a mere warranty in the narrow sense of that term, 
but that it was what is known in law as a condition, and that its 
breach gave to the plaintiffs the right to reject in case that right 
was exercised within a reasonable time. 

Pollock says in his work on Contracts, 8th ed., p. 563: ‘The so- 
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called implied warranties of quality, fitness, and condition of goods sold 
are really conditions; if the goods tendered in the performance of 
the contract do not satisfy these conditions, they may be rejected. But 
the buyer may, if he thinks fit, accept the goods and claim damages 
for the defect; in other words, he may treat the breach of condition 
as a breach of warranty.” See also Halsbury’s Laws of England, vol. 
25, p. 154, and note (p). 

The law upon this subject was fully discussed and very clearly 
laid down in a recent English case, Wallis Son & Wells v. Pratt & 
Haynes, [1910] 2 K.B. 1003, in a dissenting judgment by Fletcher 
Moulton L.J., which was approved and adopted by the House of Lords, 
[1911] A.C. 394. It arose from a contract for the sale of common 
English sainfoin seed “without any warranty express or implied,” 
where the vendor supplied a different and inferior but indistinguish- 
able article known as giant sainfoin seed, which the purchaser ac- 
cepted and sowed, not discovering the difference until it grew up. The 
Lord Justice points out (pp. 1012, 1013) the difference between a con- 
dition, which is vital and goes to the substance of the contract, and 
a warranty, which is not so vital that a failure to perform it does not 
go to the substance of the contract. In the former case the purchaser 
has (if he takes the proper steps) the alternative remedy pointed out 
by Pollock; in the latter he is not entitled to reject, but is limited 
to his claim for damages for the breach. 

I do not think the fact of the plaintiffs having resold the hay 
precludes them from rejecting. The defendant was aware that they 
were buying to sell again; and, if the resale, inspection, and rejec- 
tion took place within a reasonable time, the plaintiffs were entitled 
to exercise this right. The plaintiffs might even have first sold the 
hay and then purchased from the defendant or some other vendor to 
implement their contract, without imperilling their rights. One must 
look at all the facts. In this case the hay arrived in Toronto on the 
24th December; Christmas and a Sunday immediately followed. The 
car was moved to North Toronto, and the hay inspected on the 30th, 
and the next day the plaintiffs wired the defendant the result of the 
inspection and their rejection. 

In the circumstances, this was, in my judgment, within a reason- 
able time. 

I am consequently of opinion that the appeal should be dismissed. 

Appeal dismissed. 


BAINTON AND ANOTHER v. JOHN HALLAM LIMITED. 
1920, 60 Can. S.C.R. 325, 54 D.L.R. 537.. In the Supreme Court of 
Canada, on appeal from the Appellate Division of the Supreme Court 


of Ontario: Hallam v. Bainton, 1919, 45 O.L.R. 483, 48 D.L.R. 120. 


Action by John Hallam Limited for damages for breach of con- 
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tract for the sale by the defendants of about 50,000 lbs. of wool, tke 
plaintiffs alleging that the sale was by sample and that the goods 
were not equal to sample. 

Judgment was given by the trial judge in favour of the plaintiffs. 
The defendants appealed to the Appellate Division. 


RippeLt J. This is an appeal from the judgment of my brother 
Middleton at the trial in favour of the plaintiffs. 

The facts of the case are acclirately and sufficiently stated in my 
learned brother’s reasons for judgment. 

This is a case of contract for sale by sample, and the law in such 
a case is accurately stated in Halsbury’s Laws of England, vol. 25, 
p. 161, para. 288, as follows:— 

“In the case of a contract for sale by sample the following condi- 
tions are implied:— 

“(1) that the bulk shall correspond with the sample in quality; 

“(2) that the buyer shall have a reasonable opportunity of com- 
paring the bulk with the sample; 

“(3) that the goods shall be free from any defect rendering them 
unmerchantable, which would not be apparent on reasonable examina- 
tion of the sample:” citing among other cases, Drummond vy. Van 
Ingen, 1887, 2 App. Cas. 284. 

The second of these implied conditions—as to which see Lorymer 
v. Smith, 1822, 1 B. & C. 1—is for the purpose of enabling the buyer 
to determine whether he will take the property in the goods at all. 
If, after an opportunity is afforded to the buyer to compare the bulk 
with the sample, he proceeds to take the goods into his possession or 
deals with them, he will not be allowed to repudiate the bargain in 
toto and claim that the property has never passed, but he is driven 
to rely upon the implied warranty that the bulk shall correspond with 
the sample—the condition to that effect becoming a warranty on 
change of ownership, on the principle laid down in Behn y. Burness, 
1863, 3 B. & S. 751 (Cam. Scace.); New Hamburg Manufacturing Co. 
v. Webb, 1911, 23 O.L.R. 44-Couston v. Chapman, 1872, L.R. 2 Se. 
App. 250, especially per Lord Chelmsford, at p. 254. 

Accepting the goods in this way has its dangers for the purchaser, 
because very little will sometimes estop him from saying that such 
an acceptance of the goods is not an acceptance of the goods as 
satisfying a warranty. Any purchaser may, if he sees fit, waive any 
objection to the goods—quilibet renuntiare potest juri pro se intro- 
ducto—and his conduct in taking the goods and dealing with them 
will be scrutinized with some care, and in some instances will result 
in his being considered to have waived objection to the goods: Parker 
v. Palmer, 1821, 4 B. & Ald. 387. 

But his taking the goods into his possession and dealing with them 
after an opportunity to inspect, or even after a partial or casual in- 
spection, will not necessarily be considered an acceptance of the goods 
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as answering the contract and a waiver of the term that the goods 
shall correspond with the sample. 


The rule caveat emptor, it has been held, does not apply to a sale 
by sample: Barnard y. Kellogg, 1870, 10 Wall. (U.S.) 8838, at p. 388. 


If there has been no acceptance by the purchaser of the goods as 
answering the contract, although there is an acceptance sufficient to 
pass the property, he may still rely upon the warranty that the bulk 
shall correspond with the sample. 

This principle is so plain that it is difficult to find authority for 
it. It has, I think, been taken for granted in some instances; but I 
have been able to find only one case in which the point was actually 
decided. In Kahn vy. Duché, 1905, 10 Commercial Cases 87, the de- 
fendants were merchants carrying on business at New York; they 
bought from the plaintiff certain cases of Cocos butter to be shipped 
to them from England to New York—‘“Quality, packing, etc., as per 
our sample shipment made to New York on October 30 last.... 
Payment net cash after inspections of goods immediately on arrival 
of steamer to New York, result to be cabled.” The defendants super- 
ficially examined the goods on their arrival at New York, and did not 
detect any defect in them, but beyond this there was no inspection of 
the goods on arrival. The goods were found not to be in accordance 
with the sample. The plaintiff sued for the price, and his counsel 
argued that, “by the words ‘Payment net cash after inspections of 
goods immediately on arrival of steamer to New York, result to be 
cabled,’ the defendants were under an obligation to inspect the goods 
immediately on the arrival of the steamer and to cable the result, 
and if upon the arrival of the steamer they did not immediately in- 
spect the goods they must be taken to have waived their right to 
claim damages if the goods were not in fact in accordance with con- 
tract. So if they inspected and failed to discover the defect and in 
consequence did not reject the goods.” But Bigham J. held that 
“the clause ‘Payment net cash after inspections of goods immediately 
on arrival of steamer to New York, result to be cabled,’ does not 
deprive the defendants of the right to claim damages if the goods 
are not in accordance with the contract even though they do not 
inspect or by mistake do not on inspection discover the defect in 
the goods and I so direct the jury.” 


There is nothing in the present case indicating that there was 
an acceptance by the plaintiffs of the goods as answering the war- 
ranty, and I think an action lay. 


The damages seem to have been assessed on the proper principle, 
and I am of opinion that the appeal should be dismissed with costs. 
I have had occasion to consult a great many cases which have 
more or less bearing on the matters in question, but do not think it 
necessary to do more than refer to one or two; Heilbutt v. Hickson, 
1872, L.R. 7 C.P. 4388; Wells v. Hopkins, 1839, 5 M. & W. 7; Lucy 
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v. Mouflet, 1860, 5 H. & N. 229; Grimoldby v. Wells, 1875, L.R. 10 
CPe sot 


[Britton J. concurred. Latchford J. also gave reasons for dismiss- 
ing the appeal. Meredith C.J.C.P. dissented as to the measure of 
damages. ] 

Appeal dismissed. 


On appeal to the Supreme Court of Canada, the following judg- 
ments were delivered: 


Davies C.J. This was an action brought to recover damages for 
the delivery of a quantity of wool by the appellants (defendants) to 
the respondents (plaintiffs) of an inferior quality to that sold to 
them by sample. : 

The appellants contended that the respondents plaintiffs having 
accepted the goods were not entitled to recover damages, but the 
trial judge and the Appellate Division both held that while the ac- 
ceptance of delivery of the wool which was packed in sewn up bags 
passed the property in the goods delivered to the plaintiffs it did not 
relieve the defendants from liability for damages for delivery of goods 
of an inferior quality to that of the sample by which they were sold, 
and assessed the plaintiff's damages at the sum of $7,500, being the 
difference between the quality of the goods warranted and sold by 
the sample and that actually delivered. 

These questions of fact of the quality of the wool sold and that 
actually delivered were found in plaintiffs’ favour by the trial judge 
amd these findings were confirmed by the Appellate Division from 
whose judgment this appeal has been taken. That court also main- 
tained the assessment of damages of the trial judge as having been 
made under the proper rule applicable in such cases as this. 

As to the findings of fact made by both courts, this court will 
not interfere except of course in cases of clear error, and certainly 
this case is not one of that class. ‘ 

As to the main question, that of the rule or measure of damages 
which should be applied in cases such as the one before us, I think 
the courts below have acted correctly. The rule, as I understand it, 
is that the measure of such damages in cases of the delivery of goods 
of an inferior quality to that warranted is the difference between 
the market value of the goods of the quality warranted and contracted 
to be delivered, and that of the quality actually delivered. Mayne on 
Damages, (8th ed.) p. 228; Rodocanachi v. Milburn Bros., 18 Q.B.D. 
67; Williams Bros. v. Agius, Limited, [1914] A.C. 510. 

The appeal should be dismissed with costs. 


MieNAvutr J. In this case I am of opinion that the sale of the 
wool was a sale by sample and that the wool delivered having been 
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inferior to the sample, there was a breach of warranty entitling the 
respondent to recover damages from the appellants. 


The only question remaining is as to the measure of damages. The 
learned trial judge allowed fifteen cents per pound, which is cer- 
tainly a moderate amount, for the sample was worth from 57 to 60 
cents a pound and the contract price was 40 cents. 


But the appellants say that inasmuch as the respondent had re- 
sold the wool to one Cram for 45 cents a pound, the most he would 
have realized out of the transaction was 5c. per pound, and that at 
all events his damages could not exceed the latter amount. 


This reasoning appears to me to be fallacious. The usual rule, 
as stated by the learned trial judge, is that the measure of damages 
is the difference in value between the thing contracted for and the 
thing delivered. Here the respondent contracted for wool which was 
to equal the sample and for which he was to pay 40c. per pound. 
That he had himself contracted to sell the wool for 45c. is not a matter 
which the appellant can set up to escape liability to pay, as damages, 
the difference between the value of the wool contracted for and its 
actual value as delivered. As stated by Lord Haldane in Williams 
Brothers v. Agius Limited, [1914] A.C. 510, at page 520: “The law 
does not take into account in estimating the damages anything that 
is accidental as between the plaintiff and the defendant as for in- 
stance a contract entered into by the plaintiff with a third party.” 

See also Rodocanachi v. Milburn, 18 Q.B.D. 67, approved by the 
House of Lords in the case just cited. 


In this case Cram who bought the wool on the same sample had 
re-sold it at a higher price, and the respondent may be called on to 
pay him damages for not having delivered goods equal to the sample, 
Cram having refused to accept the wool on that ground. If the re- 
spondent received only the profit he was to make on his sale to Cram 
and was liable to the latter for damages, he would not be compensated 
by receiving from the appellants only the profit he would have made 
on the sale to Cram. 

It may be added that although the respondent had agreed to pay 
40c per pound for this wool, it does not follow that the wool delivered 
was worth 40c. As a matter of fact, as found by the learned trial 
judge, it was worth a good deal less. 

My opinion therefore is that the learned trial judge adopted the 
true measure of damages, and that the appeal from the judgment 
of the Appellate Division, which affirmed the trial judge, should be 
dismissed with costs. 


[Anglin and Brodeur JJ. also gave reasons for dismissing the 
appeal. Idington J. dissented. ] 


Appeal dismissed. 
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MERRIEL v. WADDELL. 
1920, 47 O.L.R. 572, 54 D.L.R. 18. In the Supreme Court of Cntario. 


In March, 1918, the plaintiff, who carried on business at Brant- 
ford as a dealer in hay, purchased, by oral contract, from the defend- 
ant, a dealer at Stratford, several car-loads of hay. The contract price 
was $16 per ton f.o.b. at the several points of shipment. The plain- 
tiff alleged that the defendant warranted the hay not to be inferior 
to grade No. 2. The plaintiff did not see the hay at or before the 
time of the contract. It was the plaintiff’s intention, as the defendant 
knew, to send the hay to the United States to be sold for use in 
army camps. The hay was shipped to Brantford, and the bills of 
lading were made payable to the bank there. The plaintiff, on the 
arrival of the cars at Brantford, paid the defendant’s drafts, obtained 
possession of the hay, and, without inspecting it, re-routed it to his 
agents in the United States. Part of the hay reached the desired 
points in the United States, and was found to be inferior. It was 
not sold to the United States army as contemplated. The plaintiff 
sued for damages for breach of the contract. 

Kelly J., after the trial, gave judgment for the plaintiff. The 
defendant appealed to the Appellate Division. 


Masten J. This is an action by a purchaser of hay to recover 
damages for breach of a warranty alleged to have been given by the 
vendor (the defendant) respecting the quality of the hay. 

Four questions arise: 

(1) Was there a warranty, and, if so, what was it? 

(2) Is a breach of the warranty proved? 

(3) If there was a warranty and a breach of it by the defendant, 
has the plaintiff lost his right of action through laches, estoppel, or 
waiver? 

(4) The measure of damages? 

The leading facts are set forth in the judgment now under re- 
view, aS well as in that of my brother Riddell, and need not be here 
repeated. There are, however, one or two additional circumstances 
which ought to be borne in mind, and to which I shall refer when 
considering the question of damages. 

It is clear that a breach of an express warranty as to quality is a 
breach of a condition, and, as stated by Fletcher Moulton L.J. (whose 
dissenting judgment was confirmed in the House of Lords, [1911] 
A.C. 394), in the case of Wallis Son & Wells v. Pratt & Haynes, [1910] 
2 K.B. 1003, at pp. 1014, 1015:— 

“This breach gave to the purchasers the choice of the two reme- 
dies, either of rejecting the goods and treating the contract as repudi- 
ated or suing for damages for delivery of the inferior article. But 
the purchasers resold the goods in ignorance of the breach .... and 
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by the fact that they have resold the goods they have prevented them- 
selves from exercising the higher right.” 

If there was in this case a breach of the defendant’s warranty, the 
plaintiff had the right, on delivery of the hay to him, either to re- 
ject or to accept it, and claim damages for breach of the warranty. He 
did not reject, and now sues for damages for breach of warranty. 

The trial Judge has found, upon conflicting oral evidence, that 
the defendant expressly warranted that the hay to be supplied by 
him under the contract in question should not be inferior to grade 
No. 2, and he has found a breach of such warranty. The appellant 
has failed to satisfy me that these findings of an experienced Judge, 
in a carefully considered judgment, should be disturbed. On the 
contrary they seem to be supported by the evidence. 

Counsel for the defence contends that, even though there was a 
warranty and a breach of the warranty, the action of the plaintiff 
in retaining the hay, reselling it as he did through his commission 
agents in Chicago, and making no complaint from the time of the 
delivery of the hay in April until November following, when he first 
presented his claim, precludes the plaintiff from recovering. 

The question is considered in two cases in our own Courts. In 
Stephenson vy. Ranney, 1852, 2 U.C.C.P. 196, Macaulay C.J., in dealing 
with the question, says, at p. 212: 

“Some of the cases shew that where upon a sale by sample the 
vendee has had an opportunity to inspect the article delivered and 
has unequivocally accepted it and converted it to his own use, not 
only does the property pass, ete., but he is liable to be concluded by 
his conduct from afterwards disputing the correspondence of the goods 
with the sample, such as Poulton v. Lattimore, 1829, 9 B. & C. 259; 
Hopkins v. Appleby, 1816, 1 Stark, (N.P.C.) 477. It will however ba 
found in other cases of sale by sample, which involves an implied 
warranty that the bulk corresponds therewith, the vendee may accept 
and retain the goods, and either bring an action for the breach of 
such warranty or resist an action for the price, by shewing it in 
mitigation of damages; but in such cases it seems to be expected (if 
not decided) he must give prompt notice of the deficiency, not upon 
the ground that the vendor may elect to take back the goods or re- 
scind the bargain, or that the vendee’s notice impliedly offers to re- 
turn and rescind on his part, for it might be very inconvenient and 
even impossible for him to do so, but rather at the peril of being held 
concluded in evidence from setting up such a case, after unreasonably 
delaying notice and as it were evincing by his silence a tacit acquies- 
cence in the fulfilment of the contract by the vendor.” 

Further on he says, p. 213: 4 

“The evidence raised two questions for the jury; ist, whether the 
bulk did correspond with the sample; and if not, 2nd, whether the 
defendant had waived the objection. Alexander v. Gardner, 1835, 1 
Bing. N.C. 671.” 
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He held that there was conflicting evidence, direct and cireumstan- 
tial, on both sides, and that it was for the jury to decide, and he 
upheld the verdict of the jury that there was no waiver. 

In the recent case of John Hallam Limited v. Bainton, 45 O.L.R.— 
483, 48 D.L.R. 120 (now affirmed in the Supreme Court of Canada), 
my brother Riddell deals as follows with the same question (45 O.L.R. 
at p. 488, 48 D.L.R. at p. 123) :— 

“Accepting the goods in this way has its dangers for the pur- 
chaser, because very little will sometimes estop him from saying 
that such an acceptance of the goods is not an acceptance of the goods 
as satisfying the warranty. Any purchaser may, if he sees fit, waive 
any objection to the goods—quilibet renuntiare potest juri pro se 
introducto—and his conduct in taking the goods and dealing with 
them will be scrutinized with some care, and in some instances will 
result in his being considered to have waived objection to the goods: 
Parker v. Palmer, 1821, 4 B. & Ald. 387. But his taking the goods 
into his possession and dealing with them after an opportunity to 
inspect, or even after a partial or casual inspection, will not neces- 
sarily be considered an acceptance of the goods as answering the 
contract and a waiver of the term that the goods shall correspond 
with the sample.” 

In Poulton v. Lattimore, 9 B. & C. 259, at p. 265, Littledale J. 
says: 

“The not giving notice’ (of the breach of warranty) “raises a 
strong presumption that the article at the time of the sale corres- 
ponded with the warranty, and calls for strict proof of the breach of 
warranty. But if that be clearly established, the seller will be liable 
in an action brought for breach of his contract, notwithstanding any 
length of time which may have elapsed since the sale.” 

From these cases it appears that the question is whether there 
is evidence establishing either an estoppel, a waiver, or such laches 
as precludes the plaintiff from recovering. 

In order to establish an estoppel, it must be shewn that the action 
of the plaintiff induced the defendant to do some act to his prejudice 
relying upon the plaintiff's course of action. Nothing of that kind 
is shewn nor indeed could be shewn under the circumstances here 
existing. When the plaintiff exercised his option of accepting the 
hay, notwithstanding the breach of warranty, the property in the hay 
passed to him and from that time on the defendant had no control 
over it: he was not entitled in any way to interfere with or influence 
the plaintiff’s dealings with the hay; the hay had passed into the 
absolute dominion: of the plaintiff. There was therefore nothing 
which the defendant did or could have done in regard to the hay, 
and therefore there was no estoppel. 

With respect to the question of waiver by the plaintiff, it is plainly 
established by the authorities that waiver depends on intention, and 
there is here no circumstance other than the lapse of time indicating 
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an intention on the part of the plaintiff to waive his rights. His cause 
of action for breach of warranty arose when the hay was delivered 
to him and accepted, notwithstanding its defects. He had at that 
moment, a complete cause of action, and the mere silence of the 
plaintiff and a failure to assert his claim until November are in- 
sufficient, in my opinion, to establish an intentional abandonment of 
his right of action. Nor was the lapse of time (from April to No- 
vember) before the plaintiff began to assert his rights such laches 
as, in my opinion, precluded the plaintiff from recovering. I should 
only add that, as I understand the law applicable to this case, the 
maxim caveat emptor has no application because the warranty was 
an express warranty. 


[Masten J. then discussed the measure of damages, and held that 
a new trial should be directed, limited to the question of the quan- 
tum of damages. Mulock C.J. Ex. and Sutherland J. concurred. Rid- 
dell J. gave reasons for dismissing the appeal.] 


New trial as to damages directed (Riddell J. dissenting). 


HARDY & CO. v. HILLERNS & FOWLER. 


[1923] 2 K.B. 490; S.C., 92 L,J.K.B. 930. In the Court of Appeal 


Appeal from a judgment of Greer J. on a special case stated under 
s. 7 of the Arbitration Act, 1889: [1923] 1 K.B. 658. Greer J. having 
held that the buyers had accepted the goods and had therefore lost 
their. right of rejection, the buyers appealed. 


Bankes L.J. This case raises a question of law as to the proper 
construction to be placed on s. 35 of the Sale of Goods Act. Messrs. 
* Hillerns & Fowler bought a large quantity of Rosario or Santa Fé 
wheat to be shipped from a port in Uruguay to Hull at a certain 
price including freight and insurance, payment to be by cash in Lon- 
don against shipping documents. The ship sailed and arrived in Hull 
on March 18. On March 20 the buyers’ bankers in London took up 
the shipping documents. On the 21st the ship commenced to dis- 
charge the wheat, and on the same day the buyers sold to sub-pur- 
chasers portions of the wheat so discharged, 200 qrs. to a purchaser 
at Barnsley, 100 qrs. to a purchaser at Nottingham, and 500 ars. 
to a purchaser at Southwell. In order to fulfil these sub-contracts 
they on the same day, March 21, despatched the quantities so sold 
by rail to Barnsley and Nottingham respectively, and to Southwell 
by barge. They had taken samples of wheat on the 21st, which sam- 
ples had raised a suspicion that the sample was not according to the 
contract description. But they allowed the discharge to continue, and 
on the 22nd took further samples, which satisfied them that their 
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suspicions were well founded, and on the 23rd they gave the sellers 
notice that they rejected the wheat. Upon those facts the sellers con- 
tended that under the terms of s. 35 the buyers must be deemed to 
have accepted the goods and lost their right ef rejection. The arbi- 
tration tribunal found that the wheat was not in accordance with the 
- contract, but that owing to the difficulty of getting a fairly representa- 
tive sample until a considerable portion of the cargo had been dis- 
charged it was reasonable for the buyers to delay making up their 
mind to reject until the 23rd. ~~ 

The question row arises whether the buyers by so reselling and 
forwarding to the sub-purchasers portions of the wheat had lost the 
right to reject and were confined to their remedy in damages. The 
construction which Greer J. has placed upon ss. 34 and 35 of the 
Sale of Goods Act is one with which I entirely agree. Sect. 34 gives 
a buyer to whom the goods have been delivered, which he has not 
previously examined, a reasonable opportunity of examining them 
before he shall be deemed to have accepted them. Then s. 35 pro- 
vides as follows: (The Lord Justice read the section.) JI understand 
that to mean that if during the currency of the reasonable time with- 
in which the examination is to be made the buyer does certain things, 
one of which is an “act in relation to (the goods) which is inconsist- 
ent with the ownership of the seller,’ he shall be deemed to have ac- 
cepted them. Sect. 35 is, in my opinion, independent of s. 34, and 
it is quite immaterial for the purposes of that section that the reason 
able time for examining the goods had not expired when the act was 
done. The finding therefore of the arbitration tribunal that in the 
present case that time had not expired may be disregarded. 

It remains to be considered whether the act of reselling to the 
sub-purchasers was an act which was inconsistent with the ownership 
of the sellers. Mr. Le Quesne has argued that s. 35 has no applica- 
tion to this case, because the contract under which the wheat was 
sold to the buyers was a ¢.i.f. contract, and that upon the bank taking 
up the shipping documents upon March 20 the property passed to 
the buyers, and that consequently when they resold on the 21st there 
was no ownership left in the sellers with which that act of resale 
could be inconsistent. It seems to me that that is attempting to put 
a meaning on the language of the section which it cannot reasonably 
bear. I understand that section to refer to an act which is inconsist- 
ent with the seller being the owner at the material date; and the ma- 
terial date for the purposes of this case is not the date of the resale, 
but the date of the notice of rejection, upon receipt of which the owner- 
ship revested in the sellers. It is with that revested ownership that 
in my opinion the act of resale was inconsistent. And it was incon- 
sistent with it for this reason: Where under a contract of sale goods 
are delivered to the buyer which are not in accordance with the con- 
tract, so that the buyer has a right to reject them, the seller upon 
receipt of notice of rejection is entitled to have the goods placed at 
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his disposal so as to allow of his resuming possession forthwith, and 
if the buyer has done any act which prevents him from so resum- 
ing possession that act is necessarily inconsistent with his right. 
It is not enough that the buyer should, as in the present case, be in 
a position to give the seller possession at some later date, he must 
be able to do so at the time of the rejection. For these reasons I 
have come to the conclusion that the decision of Greer J. was right 
and that the appeal should be dismissed. 


ATKIN L.J. This case raises, not I think for the first time, an 
important question as to the relation of s. 34, sub-s. 1, of the Sale of 
Goods Act to s. 35. Sect. 34 says that: “Where goods are delivered 
to the buyer, which he has not previously examined, he is not deemed 
to have accepted them unless and until he has had a reasonable op- 
portunity of examining them for the purpose of ascertaining whether 
they are in conformity with the contract.” Then s. 35 says: “The 
buyer is deemed to have accepted the goods when ... . the goods have 
been delivered to him, and he does any act in relation to them which 
is inconsistent with the ownership of the seller.” <A possible view of 
those two sections is that s. 34 limits the provisions of s. 35, and 
that under the latter section the buyer is not, even in the event there 
specified, to be deemed to have accepted the goods unless he has had 
reasonable time and opportunity for examining them. That seems 
to have been the view taken by the editors of the two last editions 
of Benjamin on Sale. It is there said (6th ed., p. 857) that: ‘Section 
35 contemplates a later stage of the transaction than s. 34 (1). Under 
s. 34 (1.) where the buyer has not previously examined the goods, he 
is not deemed to have accepted them until he has been able to ex- 
amine them. By s. 35 it is necessary to prove some further fact in 
order to show that the buyer has accepted them.’ Those words ‘‘some 
further fact’? would seem to presume that it was necessary to prove 
“that he had a reasonable opportunity of examination as well as that 
he did the act mentioned in s. 35. That is no doubt a possible view, 
but it seems to me to be incorrect. Indeed it was not so argued by 
Mr. LeQuesne. I think the reason is obvious. It is that given by the 
learned judge. One of the acts upon the doing of which the buyer is 
deemed to have accepted the goods is that ‘he intimates to the seller 
that he has accepted them.” I think it is plain that such an intima- 
tion may be made before he has had a reasonable opportunity of ex- 
amination, and if such an intimation is made then it appears to me 
that without more s. 35 operates, and he is to be deemed to have 
accepted them. In the same way when he does an act in relation 
to the goods which is inconsistent with the ownership of the seller 
the section must be treated as coming into operation notwithstanding 
that the reasonable opportunity of examining them has not expired; 
as for instance where a man having had goods delivered to him 
turns them or part of them at once into his mill and uses them in 
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the manufacture. In the present case the tribunal of appeal have 
found that the buyer had not had a reasonable opportunity of exam- 
ination until March 23, a date which is subsequent to the act re- 
lied on by the sellers as being inconsistent with their ownership; but 
that finding is, in my opinion, immaterial. Therefore we have here 
to face the problem whether the act of the buyers in reselling and 
despatching the goods was inconsistent with the ownership of the 
sellers. If it was, they must be deemed to have accepted them. I 
should like to point out, in reference to that provision, that all the 
words of the section must have effect given to them. The words are: 
“When the goods have been delivered to him’—that is to the buyer-—-= 
“and he does any act” of the kind specified. That means that the 
buyer must have got delivery before he does the act. Here the arbi- 
trators have found the buyers did obtain delivery of 1877 qrs. on 
March 21, and that it was out of the wheat so delivered to them that 
they on the same day forwarded the various parcels to their sub- 
purchasers. It was however said on behalf of the buyers that before 
they did so the property in the cargo had already passed to them, and 
that therefore the sub-sales by them could not be inconsistent with the 
ownership of the sellers. What is the precise position with regard to the 
passing of the property under a c.i.f. contract it is perhaps not necessary 
here to determine. My own view is that if the goods are not in accord- 
ance with the contract the property does not pass to the purchaser upon 
his taking up the documents if he has not had at that time an op- 
portunity of ascertaining whether the goods are in conformity with 
the contract. Though it may be that the property passes subject to 
its being revested when the buyer exercises his right of rejection. 
But it does not seem to me to matter much for the purposes of this 
case which of those two views is correct. In either view what hap- 
pened here was enough to take away the buyers’ right of rejection. 
If the possession was transferred by the buyers to third persons in, 
circumstances which were inconsistent either with the goods being 
the property of the sellers at the time of such transfer, or inconsistent 
with their being restored to the sellers upon the notice of rejection 
being given, it appears to me that the transfer was an act which was 
inconsistent with the ownership of the sellers; and under those cir- 
cumstances I think that it is quite immaterial that the sub-purchasers 
may afterwards, by agreement or otherwise, have returned the goods 
to the buyers. Such return cannot avail to restore a right of rejec- 
tion which has been lost. That being so I think the buyers must be 
content with their claim in damages. 


YounGcER L.J. I agree. 
Appeal dismissed. 


[As to acceptance and its effect, see also Armand y. Noonan, 1918, 
41 O.L.R. 551, 41 D.L.R. 433; Bishinsky v. Appleton, 1921, 50 O.L.R. 
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426, 64 D.L.R. 477; Alkins y. Grier, 1924, 55 O.L.R. 667; Benjamin on 
Sale, 6th ed. 1920, pp. 853-870.] 


[In the United States the Uniform Sales Act provides: 

“49. In the absence of express or implied agreement of the parties, 
acceptance of the goods by the buyer shall not discharge the seller 
from liability in damages or other legal remedy for breach of any 
promise or warranty in the contract to sell or the sale. But, if, after 
acceptance of the goods, the buyer fail to give notice to the seller of 
the breach of any promise or warranty within a reasonable time after 
the buyer knows, or ought to know of such breach, the seller shall 
not be liable therefor.” 

This provision immediately follows a provision which is identical 
with s. 35 of the Sale of Goods Act. As to acceptance and its effect, 
see Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1253-1295.] 


\ 


CHAPTER VI. 


ACTIONS FOR BREACH OF CONTRACT. 
§1. Action for the price. 


As to the price, see chapter I, §7, supra. 

As to assumpsit for goods sold and delivered, see Simmons y. 
Swift, 1826, in chapter II, §2(b), supra. 

As to assumpsit for goods bargained and sold, see Atkinson vy. 
Bell, 1828; Alexander v. Gardner, 1835, in chapter II, §3(c), supra. 


MASON & RISCH v. CHRISTNER. 


1918, 44 O.L.R. 146, 46 D.L.R. 710. In the Supreme Court of Ontario. 
A reference to a master to take an account of the damages having 
been directed, the case is reported further, on appeal from the master: 
Al YOUR, 52,, 48. Ol Rs) 04) DER 653. 


Action for the price of a piano sold by the plaintiff to the defendant. 
The following is the judgment ofesthe trial judge (44 O.L.R. 146, 
46 D.E.R.) 710)? 


Masten J. The relevant clauses of the agreement upon which 
the action is founded are as follows: : 

“Form 5. 

eos Maw contract is subject to the approval of Mason & Risch Limited. 

“No salesman or agent.is authorized to alter this agreement in any 
way or to make any promise, verbal or written, other than such as 
may be contained herein. 

“T hereby agree to purchase from Mason & Risch Limited (herein- 
after called the ‘company’ ) 


“One Mason & Risch player piano... style 70...No.... and 
combination bench. 

“for which I agree to pay ... five hundred .. . dollars ($500.00), 
and in addition to this one upright piano... by... Heintzman & 
CONE LN OS LIZ. 

“with interest at five per cent. per annum on unpaid balances, both 
before and after maturity, at the office of the said company at... as 


follows: $100.00 cash Sept. Ist, 1918, then $75.00 cash each six months 
thereafter until paid ... with privilege of paying the whole amount 
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or any portion of the purchase-price ... before maturity of payments 
- ... $10.00 worth of music included...... 

“1. Until the whole of the said purchase-price and interest is paid, 
said instrument shall remain the property of the company but shall 
be at my risk from time of delivery. I agree to insure same, making 
the loss (if any) payable to the company, and I hereby assign to 
the company any and all insurance on said instrument which may be 
taken out by me before the payment to the company of the whole 
purchase-price. 


3. In case of default of payment of any of the payments mentioned 
herein, or any extended payment, or any breach of this contract .... 
the then unpaid balance of purchase-price .... shall forthwith be- 
come due.... 

“7. The company may insert the number of said instrument in 
the space left above for the purpose. 

“9. This contract is not subject to cancellation and contains the 
whole agreement between us, and I acknowledge having received a 
copy of same. 

“Dated at Chatham this 29th day of April, 1918. 

“Witness .... John Glassford.... 

“Signature, Franklin Christner. 
P.O. address, Chatham, Ont.” 

By letter dated the 14th May, 1918, the plaintiff company accepted 
the defendant’s offer. In the course of this letter it says: 

“We have pleasure in telling you that we went very carefully 
through a large stock of completed instruments at our factory, and we 
have selected for you one of the choicest instruments in every way 
that have ever come through our works. The piano is not only above 
the high standard which characterises every piano of our manufac- 
ture in tone and touch, but the case in this instance is a particularly 
handsome one.... ” 

This letter, taken by itself, would indicate that on the 14th May, 
1918, a specific instrument had been set aside and appropriated, in 
complete form ready for delivery, to the fulfilment of this contract. 
But from the plaintiff’s evidence it appears that such is not the case. 
In the course of the trial, one Winters, an employee at the head office 
of the plaintiff, was examined and in his depositions says: 

“Q. What did you do about the selection of an instrument, or what 
did you cause to be done? A. We took it up immediately with the 
factory and had an instrument selected for Mr. Christner, and as 
soon as it was finished it was shipped. 

“Q. Before it was shipped did you get anything out of the way 
or out of the ordinary? A. I think we got a telegram from Mr. Christ- 
ner and a telephone message from Mr. Glassford about it.” 

It is therefore evident that on the 14th May the piano was not 
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ready for delivery, that something further remained to be done to it 
in order that it might be completed, and that it was not completed 
until immediately before shipment, which took place on the 10th 
June. Meantime, on the 28th May, the defendant had telegraphed 
the plaintiff as follows:— 

“Chatham, Ont., May 28, 718. Mason & Risch, Toronto, Ont. Dear 
Sir: This is to notify you that I hereby cancel my order for Mason 
& Risch player piano ordered, through your local agent Mr. John 
Glassford. Franklin Christner.’” 

On the same date, the defendant wrote to the agent of the plaintiff 
a letter as follows: : 

“Mr. John Glassford. Chatham, May 27th. 

“Dear Sir: This is to notify you that my order for Mason & Risch 
piano is hereby cancelled and will not accept it under any conditions. 

“Yours truly, 
“Franklin Christner.” 

By his statement of defence (para. 2), the defendant sets up “that 
he was induced to sign the contract referred to in paragraph 3 of 
the statement of claim by the representation of the agent of the 
plaintiff (on the strength of which the defendant signed the contract 
and without which he would not have signed the same) that the 
piano player referred to in the said contract was and would be in all 
respects exactly the same as the player piano manufactured by Heintz- 
man & Company, which representation the defendant says was and 
is untrue.” 

The defendant further sets up by way of defence (para. 3) that 
“under the said contract the defendant is to deliver to the plaintiff 
an upright piano manufactured by Heintzman & Co., which said up- 
right piano the agent of the plaintiff well knew was the property of 
the defendant’s wife. The day following the signing of the said con- 
tract by the defendant, the defendant’s wife absolutely refused to per- 
mit the defendant to deal off her piano in the manner proposed, thereby 
rendering it impossible for the defendant to carry out said contract, 
and thereupon the defendant immediately notified the plaintiff can- 
celling the said contract.” 

The defendant has, in my opinion, failed to establish the second 
paragraph of his statement of defence, and I find against him on the 
issue of misrepresentation. 

The allegations of the third paragraph of the defence are estab- 
lished to my satisfaction by the evidence, and I shall hereafter refer 
to their effect. 

The contract is proved and established. It bound the defendant, 
who had no right to rescind or refuse acceptance. 

The plaintiff is therefore entitled to damages for breach, but I am 
unable to agree with the contention of counsel for the plaintiff respect- 
ing the measure of damages. 

That claim as put forward is as follows:— 
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September 1Ist—Total cash price due .............. $500.00 

Interest at 5% from date of contract .:........... 8.40 

Damages for conversion of upright piano .......... 350.00 
$858.40 © 


It is therefore a claint for the full purchase-price as in an. action 
for goods bargained and sold. 

I observe, in the first place, that the agreement in question is 
not strictly an agreement of sale, but an agreement of exchange or 
barter. The essence of a sale is a transfer from the buyer to the 
seller for a money consideration, called the price, which the buyer 
pays or agrees to pay; but if the consideration for the transfer is, 
wholly or in part, other goods, the total price not being fixed in 
money, the transaction is an exchange or barter. That being so, the 
plaintiff can enforce the contract according to its terms only by an 
action for specific performance. 

But here specific performance is wholly impossible, because the 
defendant had no title to the Heintzman piano mentioned in the agree- 
ment. The plaintiff could therefore recover damages only. 

This, however, does not fully determine the question, because as 
a rule such damages are estimated in the same way as at common 
law. 

The common law principles governing the rights of the parties 
in the case of a sale of goods are well settled. 

“An agreement to sell, or, as it is often called, an executory con- 
tract of sale, is a contract pure and simple, whereas a sale, or, as it 
is called for distinction, an executed contract of sale, is a contract 
plus a conveyance. Thus, by an agreement to sell a mere jus in per- 
sonam is created, by a sale a jus in rem is transferred. Where goods 
have been sold, and the buyer makes default in payment, the seller 
may sue for the contract price, but where an agreement to buy is 
broken, usually the seller’s only remedy is an action for unliquidated 
damages:” Halsbury’s Laws of England, vol. 25, para. 225. 

Unless it is otherwise agreed, the price of the goods is not pay- 
able unless and until the property has passed and they have been 
delivered, where the delivery thereof is part of the consideration for 
payment, unless delivery has been excused, but the parties may make 
any bargain they please varying such conditions. 

In the present case it was specially agreed that the property in 
the player piano should not pass to the defendant until the purchase- 
price was paid in full, and such a provision does not enable the buyer 
to repudiate the contract, refuse to receive possession of the article 
sold when duly tendered, or absolve him from payment of the pur- 
chase-price: Tufts v. Poness, 1900, 32 O.R. 51. 

In that case the Court says (pp. 54, 55): “The stipulation in the 
contract by which the property in the goods was to remain in the 
plaintiff during the term of credit, notwithstanding the delivery of 
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possession to the defendant, and the fact that the plaintiff has given 
up possession to the defendant, so far as he can, take the case out 
of the general rule which prevents the vendor from recovering the 
price where he has not parted with the property in the goods.” 

But the Court does not discuss or negative in any manner the 
general rule of law that no action for the price of goods bargained 
and sold can be maintained unless delivery has been tendered of a spe- 
cific article which has been Locally. appropriated to the fulfilment of 
the contract. = 


In the case of a contract for the sale of goods to be manufactured, 
unless it be otherwise specifically agreed, no property can pass, and 
there can be no appropriation to the contract until the goods have 
been completed and are in a deliverable state. 


In the present case if the manufacturer (the plaintiff) had, in 
the process of finishing the piano which was selected by it on the 
14th May, spoiled it in any way, could he have compelled the defend- 
ant to accept the spoiled piano? Would the plaintiff not have been 
under obligation to complete another piano in a proper manner in 
fulfilment of the contract? 


It is clear that on the 28th May no specific piano had been ap- 
propriated to the fulfilment of this contract. I am of opinion that 
the defendant originally appointed the plaintiff company as his agent 
and authorised it to select for him out of its stock a piano to fulfil 
the contract. It is to be noted in this connection that it is specifically 
provided that the written memorandum of contract “contains the 
whole agreement between us.” The authority to select was therefore 
no part of the contract. It was outside the written agreement just 
as much as if the defendant had appointed a third party to select 
the piano, and such an appointment is revocable. 


I think that up to the 28th May the plaintiff company was author- 
ised to select, finish, and ship the piano, but on that date its authority 
so to do was revoked; it was no longer the agent for the defendant 
for that purpose; and, if the piano was to be effectively appropriated 
to fulfilment of the contract, the usual rule must apply, i.e., there 
must be an appropriation to the contract by the plaintiff, assented 
to by the defendant. 

The result of the authorities in regard to appropriation is sum- 
marized in Halsbury’s Laws of England, vol. 25, para. 301, as follows: 

“Unless a different intention appears, where there is a contract 
for the sale of unascertained or future goods by description, and 
goods of that description and in a deliverable state are unconditionally 
appropriated to the contract, either by the seller with the assent of 
the buyer, or by the buyer with the assent of the seller, the property 
in the goods thereupon passes to the buyer. Such assent may be 
express or implied, and may be given either before or after the ap- 
propriation is made. But when the appropriation made by one party 


* 


§ 1] Mason & Risch vy. Christner. d17 


is not made by the previous authority of the other, a subsequent as- 
sent thereto by the latter party is necessary.” 

This leads me to the conclusion that the piano which was by the 
plaintiff company completed after the repudiation, and which the 
plaintiff company assumed to appropriate to the contract after that 
date, never became a specific article sold to the defendant and which 
could be effectively tendered to him; the reason being that the de- 
fendant never assented to the plaintiff’s appropriation. 

As no action for the price is maintainable until tender by the seller 
and refusal by the buyer of a specific article legally appropriated to 
the contract, the only remedy of the plaintiff is for breach of an 
executory contract, and its recovery can only be for the actual dam- 
ages resulting from breach of the contract. This result agrees with 
the rule as stated’ in Benjamin on Sale, 5th ed., p. 805: 

“Where the agreement is for the sale of goods not specific, or 
of specific goods which are not in a deliverable state, or which are 
to be weighed or measured before delivery—the breach by the buyer 
of his promise to accept and pay can only affect the seller by way 
of damages. The goods are still his. He may resell or not at his 
pleasure. But his only action against the buyer [as a general rule] 
is for damages for non-acceptance. He can in general only recover 
the damage that he has sustained, not the full price of the goods.” 

In Sedgwick on Damages, 9th ed., para. 752, the rule is laid down 
that where the defendant repudiates the contract before the manu- 
facture is completed, we have to fall back on the general rule that 
the measure of the damages is the net profits of the contract, that 
is, the difference between the contract price and the cost of manu- 
facture, after making due allowance for the value of materials on 
hand etc. 

This is supported by the judgment of the Pennsylvania Court of 
Appeal in the case of Unexcelled Fireworks Co. v. Polites, 1890, 130 
Penn. St. 536. In that case the defendant ordered from the agent 
of the plaintiff certain fire works and celebration goods, to be manu- 
factured by the plaintiff and shipped to the defendant, at specified 
prices. The goods were shipped on the 15th and 16th May respectively, 
but on the 6th April the defendant wrote to the plaintiff to cancel the 
orders, as the defendant did not want the goods, and subsequently he 
refused to accept them. The Court held that: “When an accepted 
order for goods, to be shipped to the buyer, amounts simply to a bar- 
gain and sale of goods not specific, and before they are separated 
from the bulk and set apart to the vendee, he notifies the vendor not 
to ship them, such notice is a revocation of the carrier’s agency to 
receive the goods, and a subsequent delivery of them to the carrier 
will not charge the vendee with their price, his only liability pelts 
for damages for refusing to accept them.” 

But counsel for the plaintiff seeks to avoid this result by suggest- 
ing that in the present case the claim arises on a special contract 
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whereby the sum of $100 became due and payable in any event on 
the 1st September, 1918, irrespective of anything else. Supplementing 
this, he relies on the 3rd paragraph of the agreement, whereby, on 
default in payment of any instalment of the purchase-price, the whole 
of the unpaid balance becomes forthwith due and payable. 

I do not think that argument can prevail. The whole basis of 
the contract is, in my opinion, the delivery by the plaintiff company 
to the defendant of a piano. It is true that the contract does not 
name a date when such delivery must be made—but in such case the 
law implies a delivery within “a reasonable time. I find as a fact 
that in this case the reasonable time which the law implies did 
elapse at some time prior to the lst September, and that delivery on 
the 1st September would have been unreasonable. I hold that it was 
a condition precedent to the payment of $100 on the ist September 
that there should have been a delivery or tender of delivery to the 
defendant, before that date, of a specific piano legally appropriated 
to the contract. For the reasons already stated, this had become im- 
possible; the piano which was tendered had not been sold to the 
defendant, and hence the $100 never became payable. 

The contract here under consideration is broadly distinguishable 
from cases like the shipbuilding cases where the parties have clearly 
agreed that the buyer shall pay instalments of the price during con- 
struction. 

I therefore hold that the measure of damages is the estimated loss 
directly and naturally resulting in the ordinary course of events from 
the defendant’s breach of contract. 

At the trial I invited counsel for the plaintiff company, without 
prejudice to its contention, to give evidence upon which such damages 
might be estimated, but he declined to do so, preferring to rest his 
case strictly upon the pleadings as drawn. 

I therefore direct judgment for the plaintiff declaring that the 
contract has been established, that the defendant has committed a 
breach of his contract, and referring it to the Master at Chatham 
to take an account of the loss directly and naturally resulting in the 
ordinary course of events from the defendant’s breach of contract. 

On confirmation of the Master’s report, judgment will be entered, 
in the action for the amount found due by the report without any 
motion on further directions. 

The plaintiff company will recover from the defendant its costs 
of the action down to and inclusive of the trial, and no costs of the 
reference will be allowed to either party. 


[The reference directed by the foregoing judgment having been 
proceeded with, the defendant appealed from the Master’s report, and 


the following judgment was delivered: 47 O.L.R. 52.] 


Mippitreton J. The circumstances are fully set forth in the reports 
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in 44 O.L.R. 146, and 46 D.L.R. 710. Put shortly, the defendant agreed 
to purchase a piano, but, before the specific article had been appro- 
priated to the fulfilment of the contract, the defendant repudiated the 
bargain. The action was for the price of the piano, but failed he- 
cause the property had not passed. A reference was ordered to assess 
the damages the plaintiffs had sustained by reason of the breach of 
the executory agreement. Upon the reference it appeared that the 
piano cost $450 to manufacture and that $9 would have to be spent 
to tune and adjust it prior to delivery; and, as the sale price was 
$850, the Master has allowed $391 damages. 

The appeal is upon the ground that the Master should not have 
allowed damages upon the basis of the profit lost, but, as there was 
no difference between the ordinary sale-price and the contract-price, 
should have allowed only nominal damages or at the most the cost 
incident to making another sale of the instrument. 

I am not sure that this point is now open for discussion, as my 
brother Masten in the course of his judgment determines (p. 153) 
“that where the defendant repudiates the contract before the manu- 
facture is completed, we have to fall back on the general rule that 
the measure of damages is the net profit of the contract, that is, the 
difference between the contract-price and the cost of manufacture, 
after making due allowance for the value of materials on hand.” The 
formal judgment is not with the papers, and the case was argued as 
though the question was open for discussion. 

The learned trial judge does not in his judgment discuss the ques- 
tion raised, and tells me it was not argued before him. In the view 
that I take of the law, I agree with the opinion expressed as to the 
measure of damages and this question becomes immaterial. 

The fundamental principle in all cases of breach of contract is 
that, so far as money can do it, the other party to the contract shall 
be placed in as good a situation as if the contract had béen performed, 
this principle being subject to the qualification that the plaintiff has 
cast upon him the obligation of taking all reasonable steps to miti- 
gate his loss consequent upon the breach. If authority is needed, it 
is found in British Westinghouse Electric and Manufacturing Co. 
v. Underground Electric Railways Co. of London, [1912] A.C. 673, 
and Payzu Limited v. Saunders, [1919] 2 K.B. 581. The rule relied 
on by the defendant, found in many cases; that the damages in the 
ease of refusal to accept goods sold is the difference between the 
contract-price and the market-price, is merely an example of the 
working out of this principle. If goods can be sold on the open 
market, the vendor’s duty is to offer for sale, and so mitigate his 
damage; but this rule has no application to cases in which there is 
not an open market for the goods. A dealer having a quantity of 
grain can always sell it upon the open market, and it makes no 
difference to him who buys. The thing of importance is the difference 
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between the price the defendant agreed to give him and the price 
he thus obtains. 2 

Where the article sold is a machine or a piano, and there is no 
such thing as an open market to absorb ali that is cast upon it, 
but only a limited number of purchasers exist, the case is obviously 
widely different. The plaintiff has his store, maintained at large 
expense, and his salesmen to whom he pays wages, and is under 
large expense for advertising his wares. He may have a hundred 
pianos to sell, and, when a contract is made to buy, the profit, so- 
called, goes to meet pro tanto this overhead expense before his 
ultimate net profit can be ascertained. When this contract is broken, 
it is no answer to say, “You can sell your piano at the same price, 
and so have suffered no damage.” If the contract had not been broken, 
a second piano would have been sold, and the dealer would have 
had the profit on two sales instead of one. 

The existence of the open market ready to absorb all that can be 
fed to it is the true test. As put by James L.J., in Dunkirk Colliery 
Co. v. Lever, 1878, 9 Ch. D. 20, 25: “What I understand by a market 
in such a case as this is, that when the defendant refused to take 
the” coal in question ‘‘the plaintiffs might have sent it in waggons 
somewhere else, where they could sell it, just as they sell corn on 


the Exchange, or cotton at Liverpool .... That is my notion of the 
meaning of a market under those circumstances. There being no 
market . . . what the plaintiffs are entitled to is the full amount 


of the damage which they have really sustained by a breach of the 
contract.” 

The precise question was determined by Hagarty C.J. in Williams 
v. Williams, on the 10th April, 1884, in a considered judgment ixot 
reported and which cannot be found. 

The appeal should be dismissed with costs. 


[The defendant appealed from the judgment of Middleton J. to 
the Appellate Division (Meredith C.J.Q., Maclaren, Magee and Fergu- 
son JJ.A.): 48 O.L.R: 8, 54 D.E:R. 653°] 


Macrtaren J.A., delivering the judgment of the Court, said, in 
part: : 

Two witnesses were examined before the Master: the general 
manager of the plaintiff company and their agent Glassford. Extracts 
from the examination of the defendant for discovery were also read. 
The Master reported that the damages amounted to $391; but he 
does not say on what principle he assessed them. 

Middleton J., in his judgment, regarding the argument before him, 
says (47 O.L.R. at p. 53): ‘The appeal is upon the ground that the 
Master should not have allowed damages upon the basis of the profit 
lost, but, as there was no difference between the ordinary sale-price 
and the contract-price, should have allowed only nominal damages 
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or at the most the cost incident to making another sale of the 
instrument.” ; 

In my opinion, it will be found that what the Master has really 
done is quite in accord with the latter alternative suggested by the 
appellant’s counsel. 

This being a transaction where the consideration consists partly 
of money and partly of goods, the principles relating to sales apply, 
and not those relating to barter or exchange. See Chalmers’ Sale of 
Goods Act, 7th ed. p. 5; Halsbury’s Laws of England, vol. 25, p. 
209; Corpus Juris, vol. 7, p. 931, and the cases there cited in support. 


As I have said, the Master does not expressly state on what grounds 
he proceeded in assessing the damages at $391; but I think probably 
because he knew that there was no open market in Chatham or 
vicinity for such an instrument, and that the plaintiffs had, on its 
rejection by the defendant, removed it to their warehouse in Toronto. 
Assuming that it would be or was resold by another agent for the 
same amount, and the agent paid the same commission as Glassford, 
the proper amount would be the actual loss sustained by the plaintiffs 
according to the foregoing principles. 

We find such amount would be $325, and not $391. Under the 
circumstances, there should be no costs of the appeal. 


Judgment below varied. 


COLLEY v. OVERSEAS EXPORTERS. 
[1921] 3 K.B. 302; S.C., 90 L.J.K.B. 1301. In the High Court of Justice. 


McCarpre J. read the following judgment: This action is brought 
upon a writ specially indorsed within Order xiv. to. recover the sum 
vf £985 17s. 4d. alleged to be due from the defendants to the plaintiff 
as the price of goods. The only question is whether that liquidated 
sum is due. No question arises as yet as to damages against the 
defendants. The case raises a point of legal interest and practical 
utility as to the circumstances under which the purchase price of 
goods can be sued for. The facts are not in dispute. They can be 
briefly stated. The plaintiff is a leather merchant at Sheffield. The 
defendants are merchants at Sheffield. On December 17, 1920, the 
plaintiff sold to the defendants a quantity of leather belting of stated 
sizes and qualities and at certain prices “F.0O.B. Liverpool.” The 
goods were not specific within the definition clause (s. 62) of the 
Sale of Goods Act, 1893. They were unascertained at the date of the 
bargf#in. On January 26, 1921, the defendants sent shipping instruc- 
tious to the plaintiff. These directed that the goods should be packed 
for export marked as ordered, and then said: “S/S Kenuta. Closing 
despatch 2/2/21 and 5/2/21. Consign to Alexandra Dock Station, 
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Liverpool, ¢/o Daniel Maccabe, Ltd., 17 Brunswick St., Liverpool, ad- 
vising them of despatch’? On February 3, the plaintiff wrote to 
Maccabe, Ltd., who are shipping agents at Liverpool: “We have to 
day despatched by the Great Central Railway Co. (Alexandra Dock 
Station) to S/S. Kenuta to the order of Overseas Exporters Ltd. of 
Sheffield 7 cases of leather belting.’ The goods left Sheffield and 
reached their destination in Liverpool to be dealt with by Maccabe, 
Ltd., in order to carry out the plaintiff's obligation to put them on 
board. A series of misfortynes then occurred. The Kenuta was 
withdrawn from service by her owners, who then proposed to sub- 
stitute another ship. This second ship’ was however inadequate for 
the intended voyage. Then a third vessel was put forward as a 
substitute, but, an accident having occurred to a fourth vessel of 
the same owners, the third ship had to be used to replace that 
damaged vessel. So a further ship was put forward—namely, The 
Sorata, which was then at Glasgow. She however could not reach 
Liverpool because of a strike. The result was that on April 14, 1921, 
the day on which the writ was issued, the goods were still unshipped 
and the plaintiff was still unpaid. Prior to April 13 Daniel Maccabe, 
Ltd., sent a note of their charges, amounting to £1 4s., to the plaintiff, 
and on April 13 he gave them a cheque for that sum. He of course 
was responsible for these charges, as the cost of getting the goods 
aboard fell on him under the contract. Such are the facts. The 
defendants committed no deliberate breach of contract; they suffered 
a series of misfortunes. They failed however to name an effective ship. 
The plaintiff on his part did all he could to carry out his obligations. 
Under these circumstances the plaintiff seeks to recover the price 
of the goods in question. 

The able argument of Mr. Willes for the plaintiff rested on two 
well-known passages in the judgment of Lord Blackburn in Mackay 
v. Dick, 1881, 6 App. Cas. 251, 263, 264. The first passage is this: 
“¥ think I may safely say, as a general rule, that where in a written 
eontract it appears that both parties have agreed that something 
shall be done, which cannot effectually be done unless both concur 
in doing it, the construction of the contract is that each agrees to 
do all that is necessary to be done on his part for the carrying out 
of that thing, though there may be no express words to that effect.” 
The second passage is this: “It would follow in point of law that 
the defender, having had the machine delivered to him, was by his 
contract to keep it, unless on a fair test according to the contract 
it failed to do the stipulated quantity of work, in which case he would 
be entitled to call on the pursuers to remove it. And by his own 
default he can now never be in a position to call upon the pursuers 
to take back the machine, on the ground that the test had not been 
satisfied, he must, as far as regards that, keep, and consequently pay 
for it.’ I will consider later on the facts in Mackay v. Dick. The 
contention of Mr. Willes before me was that inasmuch as the defend- 
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ants’ own fault had here prevented the goods from being put on 
board they were disabled from saying that the price, which would 
have been payable if and when the goods had actually been put on 
board, was not now due to the plaintiff. This is a novel and inter- 
esting submission. 

An action for the price of goods is, of course, essentially an action 
for a liquidated sum. It involves special and technical elements. 
By special bargain the price of goods may be payable before delivery 
or before the property has passed from vendor to buyer: see Pordage 
v. Cole, 1669, 1 Wms. Saund. 320; Leake on Contracts, 6th ed. pp. 
467-8; Workman, Clark & Co. v. Lloyd Brazileno, [1908] 1 K.B. 968; 
and s. 49 of the Sale of Goods Act, 1893. In ordinary cases and unless 
otherwise agreed delivery of the goods and payment of the price 
are concurrent conditions: see s. 28 of the Sale of Goods Act, 1893. 
Now the full meaning of the word “price” is not actually defined by 
the Sale of Goods Act, except perhaps in s. 1, which says: “A 
contract of sale of goods ‘is a contract whereby the seller transfers or 
agrees to transfer the property in goods to the buyer for a money 
consideration, called the price.” The circumstances however under 
which a claim to the price may be made (as distinguished from a 
claim of damages for breach of contract) are indicated in s. 49 of 
that Act. Sect. 49 provides, sub-s. 1: “Where, under a contract of 
sale, the property in the goods has passed to the buyer, and the buyer 
wrongfully neglects or refuses to pay for the goods according to the 
terms of the contract, the seller may maintain an action against 
him for the price of the goods.” Sub-s. 2: ‘‘Where, under a contract 
of sale, the price is payable on a day certain irrespective of delivery, 
and the buyer wrongfully neglects or refuses to pay such price, 
the seller may maintain an action for the price, although the property 
in the goods has not passed, and the goods have not been appropriated 
to the contract.” Here sub-s. 2 of s. 49 does not apply, as it ap- 
parently did in Workman, Clark & Co. v. Lloyd Brazileno, where the 
price was payable by stated instalments on stated dates. The parties 
before me here made no special agreement as to the payment of 
the price. Nor can it be said that sub-s. 1 of s. 49 applies here, for 
the property in the goods has not in fact and law passed to the 
buyer. Several rules for the passing of property in sale of goods 
contracts are indicated in ss. 16, 17, 18, and also in s. 32. The Act 
does not deal specifically with f.o.b. or c.if. contracts. Judicially 
settled rules exist however with respect to them. I need only deal 
with f.o.b. contracts. The presumed intention (see s. 18 of the 
Act) of the parties has been settled. It seems clear that in the 
absence of special, agreement the property and risk in goods does 
not in the case of an f.o.b. contract. pass from the seller to the 
buyer till the goods are actually put on board: see Browne v. Hare, 
1859, 4 H. & N. 822; Inglis v. Stock, 1885, 10 App. Cas. 263; Wimble 
vy. Rosenberg, [1913] 3 K.B. 748, 747; Benjamin on Sale, 6th ed., p. 
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785, where several useful cases are collected. Unless therefore the 
principle involved in the words of Lord Blackburn in the second 
passage cited from Mackay v. Dick, 6 App. Cas. 251, applies here the 
plaintiff will fail. Does the principle go to the extent submitted by 
Mr. Willes? 

It is well to consider Mackay v. Dick. The headnote says: “Tf, 
in the case of a contract of sale and delivery, which makes the 
acceptance of the thing sold and payment of the price conditional 
on a certain thing being done by the seller, the buyer prevents the 
possibility of the seller fulfilling the condition, the contract is to 
be taken as satisfied.” If this headnote be given its full apparent 
effect then the principle it suggests would be most far reaching, and 
the results extraordinary. The facts in Mackay v. Dick must be 
remembered. Concisely put they were these. By a contract in two 
letters the seller agreed to sell and deliver at the buyer’s works a 
digging machine. The price of £1125 was payable after the machine 
had satisfactorily performed certain tests. If it failed to perform them 
the [seller] was to remove the machine. The machine was actuaily 
delivered into the buyer’s possession. Owing however to the buyer’s 
own default it did not perform the tests. He refused to pay the 
price, and the seller thereupon brought this action for the £1125. 
The plaintiff succeeded on the principle stated by Lord Blackburn. 
It is to be clearly noted that a specific machine was fully delivered 
by the seller to the buyer. Apparently the property in the machine 
actually passed to the buyer. It is true that Mackay v. Dick fell to 
be decided by Scotch law. The decision was given by the House of 
Lords in 1881, twelve years before the Sale of Goods Act, 1893. Scotch 
law then rested on the civil law and not on English common law, 
and the transfer of property in goods therefore possessed special 
features derived from Roman jurisprudence: see Erskine’s Principles 
of the Law of Scotland, 19th ed., p. 322; Chalmer’s Sale of Goods, 
8th ed., p. 9; Brown on Sale of Goods, 2nd ed., p. 114. It seems 
clear however that under Scotch law the property in the digging 
machine had passed to the buyer on delivery: see Erskine (sup.), p. 
322. Hence I think that the sale and delivery of the machine must in 
Mackay v. Dick be deemed to have been complete, and payment of 
the price was subject therefore only to the “resolutive condition” im- 
posed by the clause as to the test: see Chalmers’ Sale of Goods, 8th 
ed., pp. 6, 7, and the cases there cited as to resolutive conditions. 
Default by the buyer as to the test was proved, and thus the seller 
_got his judgment for the price. The actual decision in Mackay vy. 
Dick does not therefore aid the plaintiff here. 

The real question is as to the extent to which the principle in- 
dicated by Lord Blackburn in the second passage I have quoted 
operates to make a price payable which, apart from that principle, 
would not be payable. Although, as I have said, Mackay v. Dick 
turned on Scotch law yet I think that that principle is equally well 
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settled in English law. It has frequently been asserted in well- 
known text books based on English law: see Addison on Contracts, 
1ith ed., p. 624; Leake on Contracts, 6th ed., 479. . In Chitty on 
Contracts, 17th ed., p. 833, the matter is put very broadly thus: 
“If on a contract of sale payment is conditional on a certain thing 
being done by the seller, and the buyer prevents the possibility of 
the condition being fulfilled, the seller may recover the price.” So 
too in Benjamin on Sale, 6th ed., p. 641, there is this passage: 
“As long ago as 1787 Ashburst J. in delivering the opinion of the 
King’s Bench in Hotham y. East India Co., 1787, 1 T.R. 638, 645, said 
that it was evident from common sense that if the performance 
of a condition precedent by the plaintiff had been rendered impossible 
by the neglect or default of the defendant ‘it is equal to performance.’ ” 
The principle moreover has been frequently applied in the Courts 
and is illustrated.by Braithwaite v. Foreign Hardwood Co., [1905] 
2 K.B. 548. Nowhere is that principle more luminously dealt with 
or the English decisions more aptly cited than in Pollock on Con- 
tracts, 9th ed., 294-296. It is a corollary and amplification of the 
rule asserted in the first passage cited by me from Lord Blackburn’s 
judgment. This rule is recognized by the text books as embodied 
in English law, and has been widely applied by high tribunals as 
of obvious justice and convenience: see, e.g., Sprague v. Booth, [1909] 
A.C. 576, 580; Kleinert v. Abosso Gold Mining Co., 1913, 58 -Sol. 
J. 45. I respectfully followed those authorities in Harrison v. Walker, 
paorOW 22K Be 453. 

Now in deciding whether the argument of Mr. Willes in this case 
be sound, and in determining the extent to which the principle stated 
in the second cited passage from Lord Blackburn may be applied, 
it is necessary to remember the law which existed before the Act 
of 1893 was passed. In former days an action for the price of 
goods would only lie upon one or other of two counts. First, upon 
- the indebitatus count for goods sold and delivered, which was pleaded 
as follows: ‘Money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant”: Bullen 
and Leake, Precedents of Pleading, 3rd ed., p. 38. This count would 
not lie before delivery: Boulter v. Arnott, 1833, 1 Cr. & M. 333. The 
count was applicable where upon a sale of goods the property had 
passed and the goods had been delivered to the purchaser and the 
price was payable at the time of action brought. Secondly, upon the 
indebitatus count for goods bargained and sold, which was pleaded as 
follows: ‘“‘Money payable by the defendant to the plaintiff for goods 
bargained and sold by the plaintiff to the defendant’: Bullen and 
Leake, p. 39. This count was applicable where upon a sale of goods 
the property had passed to the purchaser and the contract had been 
completed in all respects except delivery, and the delivery was not 
a part of the consideration for the price or a condition precedent to 
its payment. If the property had not passed the count would not 
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lie: Atkinson v. Bell, 1828, 8 B. & C. 277. In my view the law as to 
the circumstances under which an action will lie for the price of 
goods has not been changed by the Sale of Goods Act, 1893. That 
enactment appears to crystallize and confirm the old law: Chalmers’ 
Sale of Goods, 8th ed., p. 112. By the definition clause of that Act, 
s. 62, “sale” is to include a bargain and sale as well as a sale and 
delivery. A sale or, as it is called for distinction, an executed con- 
tract of sale is a contract plus a conveyance: Chalmers (sup.), p. 8. 
The existing condition of the law is put in Benjamin on Sale, 6th ed., 
p. 946, where it is rightly stated that the old principles “are by 
implication preserved by s. 49 of the code.” And the learned editor 
says: ‘Where the property has not passed, the seller’s claim must, 
as a general rule, be special for damages for non-acceptance.” An 
exception to the general rule is to be found in the cases provided 
for by s. 49, sub-s. 2, of the code. In my opinion (subject to what 
I say hereafter as to estoppel) no action will lie for the price of 
goods until the property has passed, save only in the special cases 
provided for by s. 49, sub-s. 2. This seems plain both on the code 
and on common law principle. I have searched in vain for authority 
to the contrary. 

A clear distinction exists between cases where the default of the 
buyer has occurred after the property has passed and cases where 
that default has been before the property has passed. To the former 
cases Mackay v. Dick does not apply so as to enable the [seller] to 
recover the price as distinguished from damages for breach of con- 
tract. To hold that Mackay v. Dick applies where the property has 
not passed would lead to extraordinary results. Here the substantial 
allegation against the defendants is that their default prevented the 
plaintiff from passing the property and so entitling him to the price. 
Just the same default however would, in substance, have been com- 
mitted if the defendants had repudiated the contract before the goods 
had been sent from Sheffield. So too every buyer who refuses to 
take delivery of unascertained goods and thereby prevents the trans- 
ference of property in them from the seller commits a similar de- 
fault. If the ingenious contention of Mr. Willes were correct it 
would be difficult to imagine a case of sale of goods, even though 
unascertained, to which Mackay v. Dick would not opply. The pages 
of Benjamin on Sale will afford many appropriate illustrations of 
this. An interesting decision on the matter is that of Atkin J. in 
Stein Forbes v. County Tailoring Co., 1916, 115 L.T. 215. There the 
purchasers of goods under a c.if. contract (payment to be net cash 
against documents on arrival of steamer) refused to take up the 
documents when ready. Atkin J. held that s. 49, sub-s. 2, of the 
Code did not apply, and that as the property in the goods had not 
passed the sellers could recover damages only and not the price. 
The rule which applies to sales of goods seems also to apply to sales 
of land. If the vendor has conveyed the property in land to the pur- 
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chaser he can recover the price. If not he can get damages only: 
Leake on Contracts, 6th ed., p. 469; Laird v. Pim, 1841, 7 M. & W. 
474; East London Union v. Metropolitan Ry. Co., 1869, L.R. 4 Ex. 399. 

Towards the close of his argument Mr. Willes submitted a further 
point, namely, that the defendants were estopped from denying that 
the property had passed to them. Estoppel is a vague word. It is 
often used to support a submission not capable of precise juristic 
formulation. ~The only estoppel which can be suggested is estoppel 
by conduct. A good illustration on the point is Pickard v. Sears, 
1837, 6 Ad. & H. 469. I need not state the facts of that case, which 
has been frequently applied. The main rule was clearly put in Carr 
vy. London and North Western Ry. Co., 1875, L.R. 10 C.P. 307, 317, 
as follows: “If a man, whatever his real meaning may be, so con- 
ducts himself that a reasonable man would take his conduct to mean 
a certain representation of facts, and that it was a true representa- 
tion, and that the latter was intended to act upon it in a particular 
way, and he with such belief does act in that way to his damage, 
the first is estopped from denying that the facts were as represented.” 
This is a useful rule. It is quite distinct from what is called “waiver” 
in Benjamin on Sale, 6th ed., p. 643. If therefore the defendants in 
this case represented to the plaintiff facts showing that the property 
in the goods had passed to them, and if also the plaintiff had be- 
lieved that representation and had acted upon it to his damage, 
then the defendants would, I conceive, be estopped from denying 
that the property had passed to them and that the price was therefore 
payable to the plaintiff: see Knights v. Wiffen, 1870, L.R. 5 Q.B. 660. 
I am satisfied that there is no estoppel on the facts and documents 
here before me. The defendants made no misrepresentation of fact. 
The plaintiff has not acted on any statement or relied on any mis- 
leading conduct of the defendants. He knew the circumstances as 
fully as the defendants knew them. None of the elements of estoppel 
are here present. It follows therefore for the reasons given that the 
plaintiff is not entitled to recover the price of the goods in question. 
If he desires to claim damages he must amend his writ. On the 
record at present before me he cannot ask for judgment. 


Judgment for the defendants. 


[As to an action for the price, see also Sells v. Thomson, 1914, 
19 B.C.R. 400, 17 D.L.R. 737, 6 W.W.R. 7381; Benjamin on Sale, 6th 
ed. 1920, pp. 941-947.] 


{In the United States the Uniform Sales Act provides: 

“63.—(1) Where under a contract to sell or a sale, the property 
in the goods has passed to the buyer, and the buyer wrongfully neglects 
or refuses to pay for the goods according to the terms of the con- 
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tract or the sale, the seller may maintain an action against him 
for the price of the goods. : 

(2) Where, under a contract to sell or a sale, the price is payable 
on a day certain, irrespective of delivery or of transfer of title, and 
the buyer wrongfully neglects or refuses to pay such price, the seller 
may maintain an action for the price, although the property in the 
goods has not passed, and the goods have not been appropriated 
to the contract. But it shall be a defense to such an action that 
the seller at any time before judgment in such action has manifested 
an inability to perform the contract or the sale on his part or an 
intention not to perform it. 

(3). Although the property in the goods has not passed, if they 
cannot readily be resold for a reasonable price, and if the provisions 
of section 64 (4) are not applicable, the seller may offer to de- 
liver the goods to the buyer, and if the buyer refuses to receive 
them, may notify the buyer that the goods are thereafter held by 
the seller as bailee for the buyer. Thereafter the seller may treat 
the goods as the buyer’s and may maintain an action for the price.” 

Section 64, above mentioned, relates to damages for non-acceptance 
and is quoted at the end of §2 in the present chapter. As to an 
action for the price, see also Williston on Sales, 2nd ed. 1924, vol. 
2, pp. 1394-1431.] 


§2. Action for damages for non-acceptance. 


CORT AND GEE v. AMBERGATE, NOTTINGHAM AND 
AND BOSTON RY. CO. 


1851, "27 QiB, 127, 117 BR. 1229, 85 RR. 86938. Ce 220 15.0. BS 46045 
In the Queen’s Bench. 


Action for damages for non-acceptance of goods to be manufactured 
and delivered from time to time by the plaintiffs and to be paid for 
by the defendant company one month after delivery. The plaintiffs 
alleged, inter alia, that they were ready and willing to perform the 
contract, namely, to supply 3900 tons of iron chairs, and that the 
defendants, after having accepted and paid for part of the goods, 
refused to accept the rest, and prevented and discharged the plain- 
tiffs from supplying them. 

On the trial, before Coleridge J., at the Nottingham Spring Assizes, 
1851, it appeared that the plaintiffs, after the agreement declared 
upon, bought premises, made contracts for iron, and, at considerable 
expense, and by incurring various liabilities, put themselves in a 
situation to supply the 3900 tons of iron chairs. The supply was 
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begun: but in September, 1847, when the plaintiff’s book-keeper, 
Smith, called upon the company’s engineer for money, the engineer, 
who used to give directions on their behalf as to the delivery of the 
chairs, requested that the plaintiffs would go on very slowly with 
the supply, as he did not know how to do, the calls not being paid, 
and he did not know how far the line would be carried out. Part 
of the line for which the chairs had been ordered (ending at Boston) 
was ultimately abandoned. In January, 1848, the engineer stopped the 
supply for a time, saying he would let the plaintiffs know when more 
chairs were wanted. The plaintiffs’ establishment for manufacturing 
the chairs was kept up during the suspension, which continued till 
August. Then the engineer said the company could take a few more. 
but plaintiffs were to go on slowly. They did so till Feb- 
ruary, 1849, and were then again stopped till April, when the 
engineer desired to have a boat-load (if plaintiffs had as many) sent to 
Radcliffe Wharf, which was done. No more were sent or asked for 
till December, 1849, when Smith called upon the engineer for money, 
and he inquired whether plaintiffs had any chairs. Smith replied 
that they had some, which had been made a long time. The engineer 
said that, if plaintiffs had 100 tons, they might send them, but they 
were not to make any more, as they would not be wanted, for the 
defendants had as many as were necessary to carry the line to Grant- 
ham. Plaintiffs sent all they had, about 53 tons: and no more were 
sent or required afterwards. During the supply the payments were 
not made punctually according to contract; nor had the plaintiffs 
delivered the stipulated quantities of chairs at the appointed times 
respectively; which omission on their part they attributed to the in- 
terruptions above stated. A large stock of iron remained on the 
plaintiffs’ hands; and, besides loss in the disposal of it, they had 
to pay money for breaking off engagements which they had themselves 
made for the purpose of executing this work. The quantity of chairs 
delivered was 1787 tons. 

A verdict having been found in favour of the plaintiffs, Macaulay 
for the defendant company moved for a new trial on the ground of 
misdirection of the jury, and obtained a rule nisi. Humphrey and 
Willmore now showed cause. 


Lorp CAMPBELL C.J., on a later day of the term, delivered the 
judgment of the Court (Campbell C.J., Patteson, Coleridge and Erle 
JJ.). We are of opinion that the verdict found for the plaintiffs ought 
not to be disturbed. As to the supposed misdirection: the learned 
Judge at the trial did not direct the jury that in point of law the 
engineer had authority to bind the company, but only left it to the 
jury to consider whether, in point of fact, the Company by their mode 
of dealing had authorized and sanctioned his acts. His Lordship 
intimated that he thought the evidence was strong to show that they 
had done so, but that it was for the jury to give the evidence its 
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due weight. The objection of misdirection therefore fails. 

Next we have to consider whether the plaintiffs were entitled to, 
a verdict on the issue whether they were ready and willing to 
execute and perform the said contract according to the said condi- 
tions and stipulations, in manner and form, &c.; and on the issue 
whether the defendants did refuse to accept or receive the residue 
of the chairs, or prevent or discharge the plaintiffs from supplying 
the said residue, and from the further execution and performance of 
the said contract. It is not dénied that, if the defendants would have 
regularly accepted and paid for the chairs, the plaintiffs would have 
gone on regularly making and delivering them according to the 
contract: the objection is that, although the plaintiffs were desirous 
that the contract should be fully performed, yet, after receiving the 
notice that the Company did not wish to have any more chairs, and 
would not accept any more, they ceased to make any more, insomuch 
that the residue which the Company are alleged to have refused 
to accept never were made. The defendants contend that, as the 
plaintiffs did not make and tender the residue of the chairs, they 
cannot be said to have been ready and willing to perform the contract; 
that the defendants cannot be charged with a breach of it; that, after 
the notice from the defendants, which in truth amounted to declara- 
tion that they had broken and thenceforward renounced the contract, 
the plaintiffs, if they wished to have any redress, were bound to buy 
the requisite quantity of the peculiar sort of iron suited for these 
railway chairs, to make the whole of them according to the pattern, 
with the name of the Company upon them, and to bring them to the 
appointed places of delivery and tender them to the defendants, who, 
from insolvency, had abandoned the completion of the line for which 
the chairs were intended, desiring that no more chairs might be 
made, and declaring, in effect, that no more should be accepted or 
paid for. We are of opinion, however, that the jury were fully 
justified upon the evidence in finding that the plaintiffs were ready 
and willing to perform the contract, although they never made and 
tendered the residue of the chairs. In common sense the meaning 
of such an averment of readiness and willingness must be that the 
non-completion of the contract was not the fault of the plaintiffs, 
and that they were disposed and able to complete it if it had not 
been renounced by the defendants. What more can reasonably be re- 
quired by the parties for whom the goods are to be manufactured? 
If, having accepted a part, they are unable to pay the residue, and 
have resolved not to accept them, no benefit can accrue to them 
from a useless waste of materials and labour, which might possibly 
enhance the amount of damages to be awarded against them. 

Upon the last issue, was there not evidence that the defendants 
refused to accept the residue of the chairs? If they had said, “Make 
no more for us, for we will have nothing to do with them,” was not 
that refusing to accept or receive them according to the contract? 
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But the learned counsel for the defendants laid peculiar stress upon 
the words “nor did they prevent or discharge the plaintiffs from 
supplying the said residue’ of the chairs “and from the further 
execution and performance of the said contract.” We consider the 
material part of the allegation which the last plea traverses to be, 
that the defendants refused to receive the residue of the chairs. But, 
assuming that the whole must be proved, we think there is evidence 
to show that the defendants did prevent and discharge the plaintiffs 
from supplying the residue of the chairs, and from the further 
execution of the contract. It is contended that “prevent” here must 
mean an obstruction by physical force; and, in answer to a question 
from the Court, we were told it would not be a preventing of the 
delivery of goods if the purchaser were to write, in a letter to the 
person who ought to supply them, “Should you come to my house to 
deliver them, I will blow your brains out.” But may I not reasonably 
say that I was prevented from completing a contract by being desired 
not to complete it? Are there no means of preventing an act from 
being done, except physical force or brute violence? Again, we are 
told there can be no “discharge” by a corporation unless by deed 
under the corporate seal. Of a discharge in one sense of the word 
this is true. A discharge is sometimes used as equivalent to a re- 
lease, which must be under-seal; Brymer v. Thames Haven Dock & 
Railway Company, 2 Exch. 549. But we conceive that, in the allega- 
tion traversed by the last plea, discharge only means, like prevent, 
that the act of the defendants was the cause of the residue of the 
chairs not being delivered, and of the contract not being further 
executed or performed. Taking the language employed in its natural 
and reasonable sense, there was abundant evidence to support the 
finding of the last issue for the plaintiffs. 

It is averred, however, that there are express authorities to shew 
that there could be no readiness and willingness to perform the 
contract unless all the chairs were finished and tendered; that to 
prevent must be by positive physical obstruction, and that there can 
be no discharging unless by instrument under seal. The first case 
relied upon was West v. Blakeway, 2 Man. & G. 729, in which, an 
action being brought by lessor against lessee on a covenant to yield 
up at the expiration of the term all erections and improvements set 
up or made during the term, assigning for breach the removal of 
the sashes and framework of a greenhouse erected during the term, 
it was held to be a bad plea that there was a subsequent parol 
agreement between the parties that if the lessee would erect a green- 
house he should be at liberty to pull it down and remove it. But 
this merely illustrates the well-known rule that a covenant under 
seal cannot be varied by parol: Unumquodque ligamen dissolvitur 
eodem ligamine quo ligatur. It has no application to a case where 
the covenantor is prevented from performing the covenant by the 
covenantee. In 1 Roll. Ab. 453, and in 5 Vin. Abr. 242, 3, tit. Condition 
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(M.c.), will be found various instances of a covenant being discharged 
without deed by the act of the covenantee. 

The next case relied on by the defendants’ counsel was Phillpotts 
v. Hvans, 5 M. & W. 475. That was an action of assumpsit for not 
accepting a quantity of wheat sold early in January, 1839, by the 
plaintiffs at Gloucester, “to be delivered at Birmingham as soon as 
vessels could be obtained for the carriage thereof.” On the 26th 
of January the. defendant gave notice to the plaintiffs that he would 
not accept the wheat if it were delivered. It was then on its way 
by canal to Birmingham; and, on its arrival there, the defendant 
was required to accept it, but he refused to do so. The only question 
at the trial was as to the time with respect to which the 
damages were to be calculated. The market having continued to fall 
from the day of the contract till the bringing of the action, the 
defendant sought to take advantage of his own wrong, and to calculate 
the damages according to the price in the market on the 26th January 
when he gave notice that he intended to break the bargain; but it 
was very properly held that the plaintiffs were entitled to damages 
according to the market price when the wheat was tendered to the 
defendants for acceptance. The Court cannot be considered as having 
decided that, if the notice had been received by the plaintiffs before 
the wheat was sent off from Gloucester, the plaintiffs might not 
at their pleasure have treated it as a breach of the contract and com- 
menced an action against the defendant for not accepting it, without 
tendering it to him at Birmingham. 

The most recent case cited by the defendants’ counsel was Ripley 
v. M’Clure, 4 Exch. 345. This case is very complicated in its cir- 
cumstances; but the second point decided in it is the only one ap- 
plicable to the question which we have to consider. There being 
an executory contract, whereby the plaintiff agreed to sell and the 
defendant to buy, on arrival, certain goods, to be delivered at Belfast 
at a certain price, payable on delivery, it was held that a refusal 
by the defendant before the arrival of the cargo to perform the 
contract was not of itself necessarily a breach of it, but that such 
refusal, unretracted down to and inclusive of the time when the 
defendant was bound to receive the cargo, was evidence of a con- 
tinuing refusal and a waiver of the condition precedent of delivery, 
so as to render the defendant liable for the breach of contract. But, 
in the case at bar, the refusal never was retracted; and therefore 
there was a continuing breach down to the time when this action 
was commenced. 

Upon the whole, we think we are justified, on principle and without 
trenching on any former decision, in holding that, when there is an 
executory contract for the manufacturing and supply of goods from 
time to time, to be paid for after delivery, if the purchaser, having 
accepted and paid for a portion of the goods contracted for, gives 
notice to the vendor not to manufacture any more as he has no 
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occasion for them, the vendor having been desirous and able to 
complete the contract, he may, without manufacturing and tendering 
the rest of the goods, maintain an action against the purchaser for 
breach of contract; and that he is entitled to a verdict on pleas 
traversing allegations that he was ready and willing to perform the 
contract, that the defendant refused to accept the residue of the 
goods, and that he prevented and discharged the plaintiff from manu- 
facturing and delivering them. 

We are likewise of opinion that, in this case, the damages are not 
excessive, as the jury were justified in taking into their calculation 
all the chairs which remained to be delivered, and which the defendants 
refused to accept. They were all included in the declaration and 
in the issues joined: the time mentioned in the proposal for the 
delivery of some of them had arrived before the notice was given; 
but the time of delivery was not of the essence of the contract; 
and the obligation was still incumbent upon the defendants to accept 
the whole of the residue. 

The rule must therefore be discharged. 

Rule discharged. 


IN RE VIC MILL. 
[1913] 1 Ch. 465; S.C., 82 L.J. Ch. 251. In the Court of Appeal. 


Hamixtton L.J. I have been asked to give my judgment first. 

This is an appeal from a decision of Neville J., varying the certifi- 
cate of the Registrar, who had been directed by a previous order 
of the learned judge to ascertain the amount for which the ap- 
plicants should be allowed to prove in the liquidation of the com- 
pany. The liquidating company had given an order to the applicants, 
the creditors, to make a quantity of spinning machinery for their 
“mill. The company were unable to perform the contract by taking 
the machinery and paying according to its terms, and finally went 
into liquidation; and, whether they expressly said they were not able 
to perform the contract or only intimated their inability by their 
conduct, the matter rests upon the footing that the selling manu- 
facturers became entitled to, and did, treat the contract as wrong- 
fully terminated, and themselves as entitled to damages. They claimed 
to prove for a certain sum for damages to which the liquidators 
objected, and so, in the first instance, on appeal from that rejection, 
“the matter came before the learned judge. 

There were two classes of goods. The first consisted of four quick 
traverse winding frames, which at the time of the final breach of 
the contract had been manufactured and were ready for delivery. 
As to the remainder, they had not been manufactured; some materials 
for their manufacture were in the makers’ hands, but no more. 
Speaking for myself, although a good deal of discussion has taken 
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place upon the law, I think there is no new question of law in- 
volved in this case, but that the appeal is determined by the facts 
as soon as they are appreciated. Take first the group of items 2, 
3, 4 and 6, as to which the manufacturers claimed to be entitled as 
for loss of profit to just over £1000. ‘‘These were various classes of 
spinning machinery,” they say, “which we had a contract to make, 
which we could have made, which we were ready and willing to 
make, and upon which we should have made £1000 odd of profit; by 
the failure of the buyers to perform their contract the result is 
that we lose our £1000 of profit.” As to this the learned registrar 
held as follows: “There is no evidence that the creditors’ works 
were wholly or partially stopped in consequence of their not manu- 
facturing these machines, or that the orders on which the works 
were employed were of a less remunerative nature than the order 
in respect of which the claim for damages is made. In the case 
of this machinery I am of opinion that the creditors are entitied 
to have the prospective profits taken into account in assessing the_ 
damages, but I consider, having regard to the facts stated above, 
that the loss directly and actually resulting from the breach of con- 
tract does not amount to anything approaching the whole of such 
prospective profits. I assessed the damages in respect of these ma- 
chines at £250.” On appeal the learned judge took the view that the 
sellers, the manufacturers, were entitled to have the profits that they 
had lost, namely, the whole of the profits that they would have made 
had the contract been performed. 

Now there is no difference between these two propositions as to 
principle, because the registrar was, in his view, giving the manufac- 
turers the profits that they had lost; but he said, “I consider, having 
regard to the facts stated above, that the loss directly and naturally 
resulting from the breach of the contract does not amount to anything 
approaching the whole of such prospective profits.” That is to say 
he considered that, if the profits that would have been made by 
performing this contract are set against the profits that were made 
by performing some other contracts, the net loss of profit is reduced 
to £250. That depends on the proposition that in substance the second 
class of profits could not have been made if the first contract had 
been performed and the first class of profits had been made. He 
thought he had evidence to that effect, but he had none. Consequently 
his assessment of £250, though not in itself surprising as a matter of 
business, was one unsupported by any evidence before him. It is true 
that there is no evidence that the creditors’ works were whelly or 
partially stopped in consequence of their not manufacturing these 
machines. Jf that had been so, there might have been a claim for 
some proportion of the overhead charges attributable to the period 
when the works were at a standstill, when charges were running 
on and nothing was being made against them, because the appellants, 
the buyers, would not perform their contract. It is true that he found 
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that there was no evidence that the orders on which the works were 
employed were of a less remunerative nature than the orders in 
respect of which the claim for damages was made. Had that been 
so, it might have been an alternative method of measuring the 
damages,—that, whereas during such and such a time they would 
have been working at a profit of 35 per cent. on their turnover, 
they were obliged to work for somebody else and could get no more 
than a profit of 80 per cent. But neither of those two measures 
arises in this case and the finding does not amount to what was 
required in order to support the reduction to £250, namely, a finding 
that the manufacturers, had they performed their contract for the 
Vie Mill, would have had to refuse contracts offered by other cus- 
tomers. The evidence on the affidavits fairly taken is evidence that 
the claimants’ works were sufficiently large and their equipment suf- 
ficiently ample to have enabled them to perform this contract in 
addition to all the others that they did perform. Certainly the case 
is not one in which the very nature of the undertaking shews that 
they could not carry on any more than one contract at one time. 
No authority has been cited for the contention that it rests upon 
the maker who is claiming damages by way of lost profit, not only 
to prove that he was ready and willing to perform, but that he was 
able to utilize his time, as he did, and in addition to have taken 
on and carried through these particular appellants’ contract. As the 
evidence stands, there was a prima facie case that the makers could 
have made this profit as well as the profits on all the other contracts 
that they had. There was not only no evidence to rebut that, but no 
suggestion to the contrary was made in cross-examination. It is 
tolerably clear that the point really fought was whether or not there 
was an available market in which the goods might have been sold— 
a point that disappears by the admission that there was no such 
available market. On the first head, therefore, I think the-evidence 
~failed upon which alone the claim to £1002 1s. 3d. of profits could 
have been reduced; for the amount of profit which this contract 
contained was, aS an amount, not in dispute. The judge was, there- 
fore, right so far in varying the certificate. 

The other head relates to the four quick traverse winding frames 
which were actually made. These are, no doubt, machines of a type 
in common use, but they must be made for each customer to suit his 
particular requirements, to fit a particular place or to be connected 
with other machinery or what not. Having made the four machines 
in question, and being unable to get delivery of them taken and 
payment made, what was the seller to do? The only answer to that 
question is that he was to act reasonably, and then he would be 
entitled to such damages as would put him in as good a position as 
if the contract had been performed. It is conceded now that there 
was no available market in which the goods could have been promptly 
sold. It is unnecessary to discuss what the definition of such a 
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market is. It follows that he was entitled to recover the damages 
directly and naturally resulting in the ordinary course of events 
from the buyer’s breach of contract. If the goods had been broken 
up, or sold by auction for what they would fetch, as the learned 
judge surmised, the consequences to the buyers would have been 
considerably worse than they are. It so happened that after the 
repudiation of the contract by the Vic Mill another customer of the 
makers was prepared to place an order with them for frames of 
that kind and somewhat of thosé~dimensions. They might have taken 
that order, fulfilled it, made their profit on it, and dealt with the 
frames left on their hands in any reasonable way that they could. 
They did in fact at a small cost adapt the frames on their hands, 
and with them fulfilled the order of this other customer, and so made 
their profit on his contract. To that extent the buyers in the present 
case got the benefit of the accident that another customer came 
forward. That was a reasonable mode of mitigating the damages, 
but it by no means follows that the damages are confined to the cost, 
a trivial one, of adapting the machines to the needs of the second 
customer, and the loss on resale to him, which was only £23, making 
£28 in all. The fallacy of that is in supposing that the second 
customer was a substituted customer, that, had all gone well, the 
makers would not have had both customers, both orders, and both 
profits. In fact, what they did, acting reasonably, and I think more 
than reasonably in the interests of the Vic Mill, was to content them- 
selves with earning the profit on the second contract at the cost of 
adapting the machines, which has been taken at £5; but they are 
still losers of the profit which they would have made on the Vic 
Mill contract, because they could, if they had been minded, have 
performed both the contracts, and have made the profit on both 
the contracts but for the breach by the Vie Mill Company of their 
contract. In the case, as reported below, the greater part of the 
discussion appears to have turned on' the question whether there 
was or was not an available market for such goods. In the result, 
the learned judge was right in varying the certificate on both points; 
the appeal fails and must be dismissed with costs. 


CozENSs-Harpy M.R. I agree. 


Bucxiry L.J. I have come to the same conclusion. As regards 
items 2, 8, 4 and 6 which were not manufactured the respondents are, 
I think, entitled to the whole profit, because the appellants failed to 
produce any evidence to shew that if the works had been employed 
to execute the orders under the contract they would have been unable 
to execute other orders which they had received. Under these gir- 
cumstances no credit need be given in respect of the employment of 
the works upon the other operations. As regards No. 1, where the 
goods were manufactured, the respondents are, I think, entitled to 
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both profits, because they were not bound to give the appellants the 
benefit of another order that the respondents had received. The 
respondents were left with these goods on their hands. They altered 
them and sold them to another buyer, but they could have made, 
and would otherwise, I suppose, have made, other goods for that 
buyer, and not employed these goods for that purpose. If they had 
done so they would have made both profits. I think they are entitied 
to them. 

Appeal dismissed. 


BRADLEY v. BAILEY AND JASPERSON. 


1922-3, 52 O.L.R. 435, 66 D.L.R. 441, [1923] 2 D.L.R. 504. In the 
Supreme Court of Ontario. 


Appeal by the defendants from the report of the Local Master 
at Chatham upon a reference as to damages, directed by the judgment 
of the Supreme Court of Canada (Bradley v. Bailey Tobacco Co. and 
Jasperson, 1922, 62 D.L.R. 297, varying the judgment of the ‘First 
Divisional Court of the Appellate Division of the Supreme Court of 
Ontario, Bradley v. Bailey and Jasperson, 1920, 48 O.L.R. 612, 57 
D.L.R. 673, in an action by a seller against buyers for damages for 
non-acceptance. ) 


OrpdE J. Upon the reference as to damages under the judgment 
of the Supreme Court of Canada in this action, the Local Master at 
Chatham has made a report whereby he finds the defendants liable 
to the plaintiff in damages to the amount of $4,870.69. From that 
report the defendants now appeal. 

The chief ground of appeal was that the plaintiff, upon the re- 
fusal of the defendants to take the tobacco which he was tendering 
“for delivery under the contract, had not resold at as high a price 
as he ought to have obtained. I have read the evidence taken before 
the Master, and, without reviewing it in detail, I see no reason for 
differing from his findings in this regard. Having regard to the 
time of year and the absence of any readily available market, the 
plaintiff, in my judgment, did all that was reasonably possible to sell 
the tobacco at the best price he could get. It is beside the mark 
for the defendants to shew that some isolated crops were sold during 
the period in question at higher prices. It is conceivable that the 
plaintiff might have been lucky enough to come into contact with 
some one who might have given him a higher price than he succeeded 
in getting, but that is mere surmise. Had it been shown that the 
plaintiff had been offered and had refused a higher price, the case 
would be different; but, in the absence of a regular market, if the 
plaintiff has done what a reasonably prudent man would do to make 
the best possible sale, the Court is not to give effect to what is a 
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mere presumption that he might have got a better price, in order 
to relieve a party in default from the damages which the plaintiff 
has in fact sustained from that default. 

In the terms making up the total amounts fixed by the Master 
as damages are one of $45 for “time lost and expenses on three trips 
to Kingsville to urge defendants to take delivery” and one of $630.19 for 
interest at 5 per cent. from the date of default, the 18th March, 1919, 
to both of which the defendants take exception. 

I do not think the item of.$45 can stand. Travelling expenses in 
and about the resale might perhaps be allowed as an expense neces- 
sarily incurred in selling, and consequently allowable either as dam- 
ages directly flowing from the breach or as an item of expense which 
reduced the gross proceeds of the resale. But if, as a result of the 
three trips, the defendants had been persuaded to take delivery not- 
withstanding their previous refusal, how could the defendants have 
been called upon to pay the expenses incurred? If after a breach 
has occurred the injured party persists in endeavouring to induce 
the other to carry out the contract, any loss sustained in that effort 
cannot, on any principle that I know of, be recovered as damages 
resulting from the breach, merely because the effort to effect a settle- 
ment (for that is what it really is) had failed. The item of $45 must 
therefore be disallowed. 

The item of $630.19 as interest upon the damages from the date 
of the defendants’ default must also, in my judgment, be disallowed. 
The question whether or not interest may be allowed upon damages 
for breach of contract is not always easy of solution. See, for example, 
the elaborate discussion in London Chatham and Dover Railway Co. 
v. South Eastern Railway Co., [1892] 1 Ch. 120, [1893] A.C. 429, 
and in McCullough v. Clemow, 1895, 26 O.R. 467. Does the claim for 
interest come within the scope either of sec. 34 or of sec. 35 of the 
Ontario Judicature Act? If not, the interest cannot be allowed. It 
is not payable by law within the meaning of sec. 34, nor are the 
damages a liquidated demand such as, according to the judgment 
of Osler J.A. in McCullough v. Clemow, at pp. 475 and 476, is nec- 
essary to enable a jury to allow interest thereon within the provisions 
of that section. Nor are the damages a ‘debt or sum certain 
payable . . . ata time certain” within the meaning of sec. 35 (1). 
This is not a case where the amount payable by the defendants was 
a mere matter of calculation. The amount was not ascertained until 
the Master made his report: Beam v. Beatty, 1902, 3 O.L.R. 345, at 
p. 349; Sinclair v. Preston, 1901, 31 Can. S.C.R. 408. It is admittedly 
a hardship upon the plaintiff that, by reason of the resistance of 
the defendants to his claim for damages, and the protracted litiga- 
tion through the Appellate Division to the Supreme Court of Canada 
and the reference consequent thereon, the amount payable to him was 
not ascertained until three years after the defendants’ default. But, 
if my view of the existing law on this point is correct, there is no 
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help for it. That the law governing this question frequently works 
injustice is pointed out in the London Chatham and Dover case, and 
especially by Lord Herschell L.C., [1893] A.C. at pp. 440, 441. 

I am not overlooking the judgment of the Court of Appeal in 
City of Toronto v. Toronto Railway Co., 1905, 5 O.W.R. 130, and of 
the Judicial Committee in the same case in appeal, Toronto Railway 
Co. v. Toronto Corporation, [1906] A.C. 117, or the recent judgment 
of the Appellate Division in Hurst v. Downard, 1921, 50 O.L.R. 35. 
As pointed out by the Judicial Committee in the Toronto Railway 
case, [1906] A.C. at pp. 120, 121, the provisions of sec. 34 of the 
Ontario Judicature Act are wider than those of Lord Tenterden’s 
Act, 3 & 4 Wm. IV. ch. 42, secs. 28 and 29 (Imp.), but the case 
must be one where “the payment of a just debt has been improperly 
withheld” (p. 121). If the amount payable is in the nature of dam- 
‘ages which require an investigation in order to fix the amount, then, 
until the amount to be paid by the party in default has been so 
fixed, there has been no sum withheld by him upon which interest 
could be calculated. Nor is there anything in the judgment of Hurst 
v. Downard, supra, to disturb this principle. 

The-report of the Local Master will, therefore, be varied by de- 
ducting from the $4,870.69 allowed for damages the two sums of $45 
and $630.19, leaving the amount payable by the defendants to the 
plaintiff $4,195.50 as of the date of the report, viz. the 10th March, 
1922. Subject to that variation, the report will be confirmed, and 
the amount so fixed will carry interest from the 10th March, 1922. 

As success on this motion has been divided, there will be no order 
as to the costs of the motion, but the plaintiff should have the 
costs of the reference. 


[The defendants appealed from the order of Orde J. The appeal was 
_heard by Meredith C.J.0., Magee, Hodgins and Ferguson JJ.A.] 


The judgment of the Court was read by Ferguson J.A. On my 
reading of the judgment of the Supreme Court of Canada, there were 
just two questions open on the reference. 

First, was there an available market for the tobacco of which 
the plaintiff did not take advantage? 

Second, was the condition and grade of the tobacco changed for 
the worse by reason of any neglect or lack of care on the part of 
the plaintiff? : 

The evidence at the trial indicated that the difference between 
the contract price-and the price realised was the result of a change 
in the condition and grade of the tobacco, and that the change oc- 
curred by reason of the plaintiff's neglect to care for the tobacco 
rather than by reason of a falling market; but a perusal of the 
evidence taken on the reference satisfies me that the difference be- 
tween the contract price and the price realised was occasioned by 
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there being no available market or a falling market rather than 
by reason of neglect of the plaintiff to care for the tobacco or to 
seek and take advantage of an available market. 

The learned Master seems to me to have appreciated the question 
he had to determine; his findings, after a careful consideration of the 
evidence, have been approved by my brother Orde. ‘After having 
read the evidence in the light of the argument of counsel, I am 
unable to say that either the learned Master or my learned brother 
did not appreciate the questions to be determined, or that their find- 
ings and conclusions are not justified by the evidence. 


Appeal dismissed with costs. 


[As to damages for non-acceptance, see also Mason & Risch v. 
Christner, 1920, in the present chapter, §1, supra; Hartley v. Hymans, 
1920, and Levey v. Goldberg, 1922, in chapter V, §4, supra; and Re 
Rockland Cocoa and Chocolate Co., 1921, in chapter V, §6, supra; 
Brunswick Balke Collender Co. vy. Falsetto, 1915, 34 O.L.R. 386, 25 
D.L.R. 848; Consolidated Plate Glass Co. v. McKinnon, 1917, 41 O.L.R. 
188, 40 D.L.R. 47; Mile End Milling Co. v. Peterborough, [1924] S.C.R. 
120, [1924] 4 D.L.R. 716 (Quebec); Benjamin on Sale, 6th ed. 1920, 
pp. 929-941.] 


[As to the allowance of interest, see also Calton vy. Bragg, 1812, 
15 East 223, 14 R.C. 541; Cooke v. Fowler, 1874, L.R. 7 H.L. 27, 
14 R.C. 546; McLean v. Canadian Pacific Ry. Co., 1923, 53 O.L.R. 
Doom 


[In the United States the Uniform Sales Act provides: 

“64.—(1) Where the buyer wrongfully neglects or refuses to 
accept and pay for the goods, the seller may maintain an action against 
him for damages for non-acceptance. 

(2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the buyer’s 
breach of contract. 

(3) Where there is an available market for the goods in ques- 
tion, the measure of damages is, in the absence of special circum- 
stances, showing proximate damage of a greater amount, the differ- 
ence between the contract price and the market or current price at 
the time or times when the goods ought to have been accepted, or, 
if no time was fixed for acceptance, then at the time of the refusal 
to accept. 

(4) If, while labor or expense of material amount are necessary 
on the part of the seller to enable him to fulfill his obligations under 
the contract to sell or the sale, the buyer repudiates the contract 
or the sale, or notifies the seller to proceed no further therewith, 
the buyer shall be liable to the seller for no greater damages than 
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the seller would have suffered if he did nothing towards carrying out 
the contract or the sale after receiving notice of the buyer’s repudia- 
tion or countermand. The profit the seller would have made if the 
contract or the sale had been fully performed shall be considered 
in estimating such damages.” 

“65. Where the goods have not been delivered to the buyer, and 
the buyer has repudiated the contract to sell or sale, or has manifested 
his inability to perform his obligations thereunder, or has committed 
a material breach thereof, the seller may totally rescind the contract 
or the sale by giving notice of his election so to do to the buyer.” 

As to an action for damages for non-acceptance, see also Williston 
on Sales, 2nd ed. 1924, vol. 2, pp. 1432-1471.] 


§3. Action for damages for non-delivery. 


VALPY AND ANOTHER, ASSIGNEES OF BOYDELL AND 
OTHERS, BANKRUPTS v. OAKELEY. 


Sole tor Ob o4tee tly e 1142 83 RR, 786, 21 RE. 39's) 6.Cy,. 20 
L.J.Q.B. 380. In the Queen’s Bench. 


Assumpsit. The first count was upon a contract, made before the 
bankruptcy, for the sale of 500 tons of pig iron by the defendant to 
the bankrupts at the price of £4 per ton, to be delivered at Chester in 
parcels of 100, 200 and 200 tons, at certain times, and to be paid for 
by the bankrupts accepting bills to be drawn by defendant on them 
for the price of such parcels respectively: and it was alleged by the 
‘first count that, although the times had elapsed, and the bankrupts 
were at all times after the making of the said contract ready and 
willing to receive the said iron, and to pay for the same (notice, &c.), 
and although defendant, at the times, respectively, when the iron 
should have been delivered and paid for according to the contract, 
represented to the bankrupts that the iron was delivered, and although 
the bankrupts had accepted the bills of the defendant for the full 
amount of the price, and although part of the iron had been delivered, 
yet default had been made in delivering the residue. There was a 
second count, on a similar contract, but on which nothing now turns. 

Pleas to the first count. 1. Non-assumpsit. 2. That the bank- 
rupts were not ready and willing to accept, &c. 3. That defendant 
did not represent, &c. Conclusions to the country. Issues thereon. 
There were other pleas to this count, which it is unnecessary to state. 

On the trial, before Cresswell J., at the Chester Spring Assizes, 
1850, a verdict was taken for the plaintiffs for £2000, the damages 


542 Valpy vy. Oakeley. [ CHAP. VI. 


laid in the declaration, subject to the opinion of this Court on a 
special case, the material parts of which are as follows: 

The bankrupts, Messrs. Boydell & Roper, in and previous to the 
year 1846, were the owners of extensive iron-works near Dudley in 
the county of Worcester, and carried on business thereat, and aiso 
as dealers in iron under the name of “The Oak Farm Iron Company;” 
and the defendant was an iron master having also extensive iron 
works in Flintshire. ; 

The case then set forth documentary and other evidence as to the 
contract referred co in the declaration, which was made, according to 
the evidence of the first witness, in July, 1847, “for 500 tons at £4 
per ton, to be delivered, 100 tons the first month, 200 tons each suc- 
ceeding. month, to be drawn for on the first of each month.” 

In July, August, and September, 1847, iron was delivered by the 
defendant to the bankrupts, and invoices (for 100, 200, and 200 tons) 
were sent on each occasion. Accompanying each invoice the defendant 
sent to the bankrupts a bill, drawn by defendant on them, for the 
price of the parcel mentioned in the invoice, which bills the bank- 
rupts accepted and returned to the defendant. The bill for the price 
of 100 tons, which bore date 2nd August, 1847, for £400, was duly 
paid at maturity. The others, for £800 each, dated respectively Sep- 
tember ist and October Ist, 1847, each at three months, were not paid. 

Boydell and Roper were compelled to call a meeting of their cre- 
ditors on the 27th November, 1847; and a fiat in bankruptcy issued 
against them, llth February, 1848. 

Before the bankruptcy, defendant had indorsed one of the bills of 
exchange for £800 to the Royal Bank of Liverpool, who were the hold- 
ers thereof for value, and subsequently proved the same under the 
fiat, but never received any dividend. 

The defendant was the holder of the other bill for £800 at the 
time of the bankruptcy; and he subsequently proved the same under 
the fiat; but, after the commencement of this action (23rd Febru- 
ary, 1850), such proof was expunged by the commissioner on defend- 
ant’s application. He never received any dividend. 

By a correspondence subsequent to the bankruptcy, which the case 
set forth, it appeared that, in February, 1849, the solicitors to the 
assignees wrote to the defendant, stating that about 300 tons of the 
iron for which the acceptances were given had never been delivered, 
and requiring delivery. 

It was admitted by the defendant, on the trial, that there had been 
a deficiency of iron to the extent of 185 tons, 10 cwt.; but it was con- 
tended on his part that there was not any such evidence as would 
support the special contract set out in the declaration, and, even if 
that were proved, that the plaintiffs were entitled to only nominal dam- 
ages. It was further contended that the defendant had proved his 
pleas, particularly the 2nd and 8rd, and that he was entitled to have 
a verdict entered for him on those pleas. The plaintiffs contended 


. 
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that there was sufficient evidence to warrant the jury in finding that 
the contracts, as set out in the declaration, were made; and that the 
plaintiffs as assignees were entitled to recover from the defendant, 
the full price of the iron which had been withheld from the bank- 
rupts. 

The Court was to be at liberty to draw such inferences of fact as 

“a jury might have drawn. 

The questions for the opinion of the Court were: Whether, under 
the circumstances stated in the case, the jury would have been war- 
ranted in finding that the contracts set forth in the declaration, or 
either of them, were made: And, if the Court should be of that opinion, 
and that the plaintiffs were entitled to judgment in’ the action, then 
a verdict was to be entered for the plaintiffs for such damages as 
the Court should direct: but, if the Court should be of the contrary 
opinion, then a verdict was to be entered for the defendant on the 
plea of non-assumpsit. The Court was to direct how the other issues 
were to be entered. 


Lorp CAMPBELL C.J. The plaintiffs are entitled to recover on the 
issue upon non-assumpsit. It is admitted that there was evidence of 
a contract; and we have the powers of a jury. The question then 
remains as to the amount of damages: and I think these must be 
only nominal. Justice requires such a decision; and I rejoice that 
the law confirms it. I do not find fault with Hill v. Smith, 12 M. 
& W. 618, and Alder v. Keighley, 15 M. & W. 117, or with any other 
authority cited. But we must here look to the time of the bankruptcy. 
At that time bills given for the iron were outstanding. While cur- 
rent, they were payment. When dishonoured they were waste paper; 
it was as if no bill had been given. It is allowed that, if the contract 
had been to pay by bills, and the vendees had given no bill, they 
could not have recovered the full value of the iron not delivered, but 
‘only the difference between the market price at the time of the breach 
of contract to deliver, and the price contracted for. It would be as 
if the payment had been to be made in ready money, and no money 
had been paid. The parties here are in the same situation as if no 
bills had been given, or the contract had not been to pay in bills. 
And, there being no difference shown between the market price 
at the time of default and the contract price, the vendees could have 
recovered only nominal charges; no more, therefore, can the assignees. 
The case rests upon the principle of stoppage in transitu; a right 
which may be exercised where bills have been given for the goods, 
and are dishonoured. 


Patreson J. The question here is, whether the assignees can re- 
cover the value of the iron not delivered. No difference between mar- 
ket and contract price has been shown. Bills were given, but had 
been dishonoured before the bankrupts enforced their remedy for the 
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non-delivery of the goods» Then the case is the same as that of an or- 
dinary action for non-delivery where the price of the goods has not 
varied. If the bills had been current when the action was brought, 
the case would have been different. As soon as the bills became pay-- 
able the situation of the parties was altered: and the position of the 
assignees is the same as that of the bankrupts. The cases in the Hx- 
chequer which have been referred to were not between vendors and 
vendees, but were cases in which money, or an order for money, had 
been given for a specific purpose, which the party receiving had under- 
taken to fulfil, but had not done so; and the Court held that such 
party was bound to perform his contract, and that the assignees might 
recover for the non-performance, because the bankrupt might. That 
is not so here. 


WIGHTMAN J. There was nothing here to take away the lien of an 
unpaid vendor upon the goods not yet delivered. While the bills 
were running, the case would be different; but here the bills were 
dishonoured before there had been a delivery of the goods in ques- 
tion. Then the vendor’s lien attached; it did not dissolve the ori- 
ginal contract; but the vendees could not recover the value of the 
goods: the only question was, whether there had been any difference 
between the market and the contract price. 


[Erte J. concurred. ] 
Verdict to be entered for plaintiffs, with 1s. damages. 


[As to an unpaid seller’s lien, see In re Edwards, Ex parte Chal- 
mers, 1878, in chapter V, §1, supra; and the cases in chapter VII, §1, 
infra. ] 


DIE ELBINGER ACTIEN-GESELLSCHAFT ». 
ARMSTRONG. 


1874. LAR 9) OB. 473) 238 R Cy Sle m SiG. e4ometn dO seo) weal nega 
Queen’s Bench. 


The judgment of the Court (Cockburn C.J., Blackburn, Lush and 
Quain JJ.) was delivered by 


Buiackspurn J. This was an action by a foreign corporation on a 
contract by which the defendant, on the 20th of January, 1872, agreed 
to furnish the plaintiffs’ agents with 666 sets of wheels and axles, 
according to tracings, at the following prices and times of delivery 
viz., 100 sets of tracing No. 1, at £32 per set, of which were to be deliv- 
ered in that year in Hull, 10 sets up to the 15th of February, 10 sets up 
to the 1st of March, 20 sets up to the 15th of March, 20 sets up to 
the 1st of April, and 40 sets up to the 15th of April. The contract 
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specified the prices and times of delivery of the remaining 566 sets, 
on which nothing turned, and proceeded as follows:—‘“All the fore- 
going prices are understood of four wheels and two axles for deliv- 
eries free on board in Hull. Payment at buyer’s option, either in 
three months approved bills at par or less 1% discount for cash, four- 
teen days after date of bills of lading and shipment from Hull. Guar- 
antee three years and three months from time of shipments from 
Hull, as customary.” 

The action was for delay in delivering the first 100 sets, and in 
the declaration damages were claimed in the following terms:— 
“Whereby the plaintiffs sustained great loss by being deprived of 
the said several sets for a long time after the said several agreed 
times, and by being prevented from carrying out and fulfilling cer- 
tain contracts entered into by the plaintiffs for the supply of the 
said sets by the plaintiffs to a certain railway company in Russia, 
and by losing great profits which the plaintiffs would have made 
by carrying out and fulfilling the said contracts, and by being com- 
pelled to pay damages for not fulfilling the said contracts.” 

Various pleas were pleaded and issues joined on them; but at 
the trial before my brother Lush J., it was admitted that none of 
them could be supported, and that there had been delay beyond the 
stipulated times in delivering the 100 sets; and the only question 
was as to damages. 

As to this the plaintiffs called a witness, who gave evidence that 
the plaintiffs were under a contract with a Russian railway company 
to deliver to them 1000 covered waggons, 500 on the ist of May, 1872, 
and 500 on the 31st of May, 1873; and by the contract they were 
bound to pay to the Russian company two roubles per waggon for 
each day’s delay in delivering them. 

In the course of the negotiations between the plaintiffs and the 
defendant, which resulted in the written contract of the 20th of 
» January, the defendant was informed that the plaintiffs wanted the 
wheels and axles to complete waggons which the plaintiffs were bound 
to deliver to a Russian company under penalties. Neither the amount 
of those penalties nor the precise day by which the plaintiffs were 
to deliver the waggons seems to have been mentioned; but, accord- 
ing to this evidence, the defendant was expressly told that he would 
be expected to deliver the sets on the days on which he agreed to 
deliver them; and, before entering into the contract, he said he must 
consult his foreman as to the state of his works, &c., to see within 
what time he could deliver them. 

After this, the written contract was sent and accepted. The plain- 
tiffs were unable to procure other sets of wheels, and consequently 
each day’s delay in furnishing a set of wheels necessarily occasioned 
a day’s delay in furnishing a waggon. 

The waggons were not completed in time for the Russian company, 
and penalties were incurred; but the company consented to remit 
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half the penalties due to them, and the plaintiffs only paid one rouble 
a day for delay. 


The plaintiffs claimed, as the measure of their damage, one rouble 
for each day’s delay of each set of wheels and axles, and this, it was 
agreed, would amount to £100 13s. 

The counsel for the defendant contended that there was no evi- 
dence here of any contract to pay penalties, and that the damages 
must be nominal. The judge was not asked by either side to leave 
any question to the jury, but directed the verdict to be entered for 
£100 13s., with leave to the defendant to move to reduce the damages 
to a nominal sum; “it being taken that the jury have found the dam- 
ages under my direction to be £100 13s.” 

Sir Henry James, in Easter Term, 1873, obtained a rule to shew 
cause why the verdict should not be reduced to a nominal sum, on 
the ground that, on the evidence given at the trial, the plaintiffs 
were not entitled to recover any damages in relation to the penalties 
paid by them to the Russian company. 

Owing to the unavoidable delay occasioned by the recent trial at 
bar, cause was not shewn till last term, when the case was argued 
before my Lord Chief Justice, my brothers Lush and Quain, and my- 
self, when the Court took time to consider. 

We have no difficulty in saying that the defendant is not entitled 
to enter a verdict for nominal damages. 

It is, no doubt, quite settled that, on a contract to supply goods 
of a particular sort, which at the time of the breach can be obtained 
in the market, the measure of the damages is the difference between 
the contract price and the market price at the time of the breach. 

Where, from the nature of the article, there is no market in which 
it can be obtained, this rule is not applicable; but it would be very 
unjust if, in such cases, the damages must be nominal; and there 
are several decisions shewing that such is not the law. In Bridge 
v. Wain, 1 Stark. 504, where the contract was to supply scarlet cut- 
tings in China, and the articles supplied were not scarlet cuttings, 
Lord Ellenborough ruled that the plaintiffs were entitled to the value 
of scarlet cuttings in China. In Borries v. Hutchinson, 18 C.B. 
(N.S.) 445, 465; 34 L.J. (C.P.) 169, where the action was to recover 
damages for delay in delivering caustic soda, which it was admitted 
was an article which is not kept in stock, so as to be capable at any 
time of being bought in the market, and consequently there was no 
ascertainable market price. Willes J., in that case, says: “In or- 
dinary cases, where the article is one which can be bought in the 
market, the proper measure of damages for a breach of contract to 
deliver is the difference between the contract price and the market 
price on the day of the breach .... There was no market price to 
which resort could be had as to a test of damage. We must there- 
fore ascertain what was the value of the article contracted for at 
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the time when it ought to have been and at the time when it actually 
was delivered.” 

In the case now at bar, without travelling out of the written con- 
tract, it is obvious, from its terms, that the sets of wheels and axle- 
trees, being made according to tracings, could not be obtained in 
any market, but that, if they were not delivered according to the con- 
tract, the plaintiffs must wait till they could get them made elsewhere. 
And, from the stipulation at the conclusion of the contract, that there 
was to be a guarantee for three years and three months from time 
of delivery, it is equally obvious that both parties contemplated that 
the wheels and axles were to be put into immediate use. Under such 
circumstances, the natural and almost inevitable consequence of a 
delay in delivering a set of wheels would be that the plaintiffs, if they 
meant the waggon for their own use, or their customers, if the waggon 
was bespoke, would be deprived of the use of a waggon for a period 
equal to that for which the set of wheels was delayed. 

At ali events the plaintiffs were entitled to recover at a rate per 
day equal to whatever the jury should find to be reasonable compen- 
sation for the loss of the use of the waggons: see Cory v. Thames 
Ironworks Co., L.R. 3 Q.B. 181. We think therefore, it would have 
been a misdirection if the jury had been directed to find no more 
than nominal damages. 

We have had more difficulty in determining whether the plaintiffs 
are entitled to keep the verdict for the amount as it stands. If we 
thought that this amount could only be come at by laying down as a 
proposition of law that the plaintiffs were entitled to recover the 
penalties actually paid to the Russian company, we should pause be- 
fore we allowed the verdict to stand. In Hadley v. Baxendale, 9 Ex. 
341; 23 L.J. (Ex.) 179, it was decided that it was a misdirection in 
the judge not to tell the jury that, upon the facts before them, they 
ought not to take the loss of the profits into consideration at all in 
“estimating the damages. That was because the Court thought that 
there was no evidence of any communication to the defendants of 
such facts as shewed that this unusual loss must ensue from the de- 
lay in sending on the broken shaft; and so far as the case decides 
that the defendant is not liable for any unusual consequences, arising 
from cireumstances of which he has not notice, the case has often 
been acted upon. But an inference has been drawn from the lan- 
guage of the judgment, that whenever there has been notice at the 
time of the contract that some unusual consequence is likely to ensue 
if the contract is broken, the damages must include that consequence; 
but this is not, as yet at least, established law. In Mayne on Dam- 
ages, p. 10 (2nd edition by Lumley Smith), in commenting on Hadley 
vy. Baxendale it is said: “The principles laid down in the above judg- 
ment, that a party can only be held responsible for such consequences 
as may be reasonably supposed to have been in the contemplation of 
both parties at the time of making the contract, and that no conse- 
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quence which is not the necessary result of a breach can be supposed 
to have been so contemplated, unless it was communicated to the other 
party, are of course clearly just. But it may be asked, with great 
deference, whether the mere fact of such consequences being com- 
municated to the other party will be sufficient, without going on to 
shew that he was told that he would be answerable for them, and. 
consented to undertake such a liability? .... The law says that 
everyone who breaks a contract shall pay for its natural consequences; 
and in most cases states what these consequences are. Can the other 
party by merely acquainting him with a number of further conse- — 
quences, which the law would not have implied, enlarge his respon- 
sibility to the full extent of all those consequences, without any con- 
tract to that effect?” 


We are not aware of any case in which Hadley v. Baxendale has 
been acted upon in such a way as to afford an answer to the learned 
author’s doubts; and in Horne v. Midland Ry. Co., L.R. 8 C.P. 131, 
much that fell from the judges in the Exchequer Chamber tends to 
confirm those doubts. But we do not think it necessary here to de- 
cide any such question. 

As the plaintiffs did not actually lose more than a rouble a day, 
which they paid, that forms the extreme limit of the damage they 
can recover, for they are not entitled to make a profit out of the 
defendant’s default. Had the amount of damages been actually left 
to the jury, the question would have been whether the defendants 
were liable for as much. If the judge had told the jury expressly 
that the penalties as such could not be recovered, but that the plain- 
tiffs were entitled to such damage as in their opinion would be fair 
compensation for the loss which would naturally arise from the de- 
lay, including therein the probable liability of the plaintiffs to dam- 
age by reason of the breach through the defendant’s default of that 
contract to which, as both parties knew, the defendant’s contract 
with the plaintiffs was subsidiary, the direction would not, at all 
events, have been too unfavourable to the defendant. 


We think that, if so directed, a jury in all probability would, and 
certainly reasonably might, have assessed the damages at £100 13s., 
which, after all, is no heavy percentage, the contract price being 
£3200. 

We think we must construe the reservation as meaning that the 
verdict should stand if the jury properly directed might reasonably 
have found this sum. 

The rule therefore must be discharged. 


Rule discharged. 
[As to the question raised above with regard to Hadley vy. Baxen- 


dale, see also Langdon y. Robertson, 1887, 13 O.R. 497; Bostock vy. 
Nicholson, 1904, in the present chapter, §4, infra.] 
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C. SHARPE & CO. v. NOSAWA & CO. 
[1917] 2 K.B. 814; S.C., 87 L.J.K.B. 33. :In the High Court of Justice. 


Trial of action before Atkin J. without a jury. 

The plaintiffs were seed merchants, of Sleaford in Lincolnshire. 
The defendants were merchants carrying on business in Japan and 
having an’ office in London. 

In April, 1914, the parties entered into two contracts for the sale 
by the defendants to the plaintiffs of two parcels of Japanese peas 
upon a sample sent to this country. One contract was for 50 tons 
at 10s. 6d. a cwt. cif. London May shipment; the second was for 
100 tons on the same sample at £10 15s. a ton c.if. London June 
shipment. In respect of the first contract a portion of the goods was 
shipped by the Agapenor, which left Japan on May 24 and arrived 
on July 21. In the meantime a bulk sample had been sent with the 
shipping documents and arrived in this country some time before 
June 16. On comparison of the bulk sample with the contract sample 
the plaintiffs rejected the goods on the ground that they were not 
equal to sample. <A further shipment consisting of the rest of the 
50 tons under the first contract and 6144 tons under the second con- 
tract was sent by the Phemius, which left Japan on June 9 and ar- 
rived on August 4. In the case of this shipment also a shipping 
sample was sent forward with the shipping documents and arrived 
on June 30; and this shipment, like the former, was rejected by the 
plaintiffs. The parties negotiated with a view to both shipments be- 
ing accepted with an allowance in the price, and, as the result of 
an arbitration, the plaintiffs accepted the shipments with an allow- 
ance of ls. per ton in the one case and 1s. 2d. per ton in the other. 
Neither of the shipments was in fact equal to sample. 

As to the balance, 9334 tons, of the second contract, on June 16 
the plaintiffs had cabled to the defendants that they refused to ac- 
cept the goods as the shipping sample was inferior in every respect. 
The defendants replied that the quality was equal to sample and that 
they would cancel the balance. The plaintiffs answered that the 
quality was not equal to sample, that they refused point blank, and 
would claim damages. On June 17 they wrote requiring the defend- 
ants to send the goods in accordance with the terms of the purchase. 
On June 18 the defendants, confirming their telegram of June 16, 
wrote to say that they would cancel the contract. The plaintiffs re- 
ceived this letter on July 6. They replied to it on July 29, asking if 
they were to understand that the defendants had not shipped the 
balance of the goods equal to sample and requesting them to cable 
at once, otherwise they would have to buy against them. The de- 
fendants did not answer this letter. 

If the goods had been shipped on the last possible day for a June 
shipment and the shipping documents had been forwarded as they 
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had been in the case of the shipments by the Agapenor and the Phe- 
mius, the documents would have arrived in London on or about July 
21, and the goods themselves would have arrived on or about August 
30. Neither the documents nor the goods were ever sent. On De- 
cember 23, 1915, the plaintiffs issued the writ in this action claiming 
damages for non-delivery of the 933, tons. The question was as to 
the measure of damages. The defendants paid into Court a sum equal 
to £12 per ton, alleging that to he the value of similar goods procur- 
able in London on July 21. The value of similar goods on August 
30 was £17 10s. per ton. The plaintiffs claimed damages on that 
basis. 


ATKIN J. The question is whether the damages are to be mea- 
sured by the price of peas in July, when the documents would have 
arrived in the ordinary course, or the price in August, when the 
goods would have arrived on a June shipment, assuming that the 
voyage took two months. The answer depends on the true meaning 
of a cif. contract of this kind. It is reasonably plain that such a 
contract is performed by the vendor taking reasonable steps to de- 
liver as soon as possible after shipment the shipping documents, in- 
cluding the bill of lading and policy of insurance, and the buyer pay- 
ing the price against the’documents unless there is some other stipu- 
lation as to payment in the contract. But performance by the seller 
is by delivery of the documents which represent the goods, i.e. the 
bill of lading, which is a constructive delivery. The delivery intended 
by the contract is a constructive delivery. The bill of lading is, in 
the words of Bowen L.J. (Sanders v. Maclean, 11 Q.B.D. 327, 341), 
a great master of the common law, “a key which in the hands of a 
rightful owner is intended to unlock the door of the warehouse, float- 
ing or fixed, in which the goods may chance to be,” and is therefore 
a constructive delivery of the goods to the buyer, who from the time 
he receives the documents has control of the goods and can deal with 
them relying on their receipt, or, by virtue of the insurance, their 
value, so that there can be no doubt in his mind that he has the 
control of existing goods or their value. The position is one which 
has been expounded finally by the judgment of Kennedy L.J. in Bid- 
dell Bros. v. H. Clemens Horst Co., [1911] 1 K.B. 934, 958. That 
was a dissenting judgment, but, in view of the comments made upon 
it in the House of Lords, [1912] A.C. 18, 22, it must be treated as 
authoritative. One passage I ought to read: “Secondly, if there is a 
duty on the vendor to tender the bill of lading, there must, it seems 
to me, be a corresponding duty on the part of the purchaser to pay 
when such tender is made. Very relevant on this point is the lan- 
guage of Brett M.R. in his judgment in Sanders v. Maclean, 11 Q.B.D. 
327, 337, which applies to this class of contract the same principle as 
was expounded by Bowen L.J. in The Moorcock, 1889, 14 P.D. 64. He 
said ‘The stipulations which are inferred in mercantile contracts are 
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always that the party will do what is mercantilely reasonable’; and, 
if it be the duty implied in the c.if. contract, as held by Brett M.R. 
in that case, that the vendor shall make every reasonable exertion to 
send forward and tender the bill of lading as soon as possible after he 
has destined the cargo to the particular vendee, it is, I venture to 
think, ‘mercantilely reasonable’ that the purchaser should be held 
bound to make the agreed payment when delivery of the goods is con- 
structively tendered to him by the tender of the bill of lading, either 
drawn originally in his favour or indorsed to him, and accompanied 
in case of loss by the policy of insurance, For thereunder, as the 
bill of lading with its accompanying documents comes forward by 
mail, the purchaser obtains the privilege and absolute power of pro- 
fitably dealing with the goods days or weeks, or, perhaps, in the case 
of shipments from a distant port, months, before the arrival of the 
goods themselves. This is, indeed, the essential and peculiar ad- 
vantage which the buyer of imported goods intends to gain under 
the c.if. contract according to the construction which I put upon it.” 

The right view of that passage is that the Lord Justice intended 
to adopt the judgment of Brett M.R. in Sanders v. Maclean, that it is 
the duty of the vendor to make every reasonable effort to send for- 
ward and tender the bill of lading as soon as possible after he has 
destined the cargo to the particular vendee. He assumes that if there 
is a mail the vendor will transmit the documents so that they will 
arrive before the ship. That is clearly the right view. The contract 
is performed in fact, and the date of its performance is the date when 
the documents would come forward, the vendor making every reason- 
able effort to forward them. In this case, on the evidence, such a 
period would be twenty to twenty-one days after the ship sailed. Not 
only from the course of business in this case, but from ordinary com- 
mercial usage, it would be reasonable for the vendor to send the dosu- 
ments by the mail by the Trans-Siberian Railway as soon as the goods 
had been shipped. They would have arrived on July 21—that is, 
twenty or twenty-one days after the latest possible June shipment. 
They did not arrive on July 21, and there was consequently a breach 
of the contract on that date. What, then, is the remedy of the 
buyer? His remedies are specified in s. 51 of the Sale of Goods Act, 
1893. His right is to place himself as nearly as possible in that posi- 
tion in which he would have been if the contract had been fulfilled. 

In this case there is first the question could the buyers have gone 
into the market at the time when the contract ought to have been 
performed and have bought goods c.if. June shipment. If so, the 
difference of price would be the measure of damages. I am not satis- 
fied that they could in fact have bought 93 tons of Japanese peas 
c.if. June shipment, although there was some evidence that they could 
have bought smaller parcels. The damages are to be assessed on 
the basis of reasonable conduct on the part of the purchaser. In the 
circumstances of this case the reasonable thing for a merchant to 
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do who could not buy goods coming forward would be to go into the 
market and buy goods on the spot. In that way he would put him- 
self as nearly as may be in the same position as if the contract 
had been fulfilled, and would have got control of an equivalent amount 
of goods. It is true he may incur further expense by reason of hay- 
ing to take up goods at once, the cost of warehousing, insuring, &c., 
but that would be a part of his damages. It has been suggested that 
he might or ought to wait until the goods would have arrived. That, 
in my view, puts him into a different position. If the contract had 
been performed he would have had control of the goods at the time 
when the documents would have arrived. If he awaits the arrival 
of the goods, inasmuch as that may not happen for weeks or months, 
he is in the meantime subjecting the vendor to the risk of fluctuations 
in the market not contemplated by the parties and not reasonable. The 
reasonable course was for the plaintiffs to go into the market and 
buy goods. There is no doubt that they could have bought Japanese 
peas on the spot in July. They would have bought ex wharf, and 
would have had to pay more in respect. of landing charges, but they 
would have got a month’s credit. In the normal course, the goods 
would have arrived towards the end of August. The plaintiffs could 
have warehoused the substituted goods for fourteen days free of 
charge. The cost of warehousing till the end of August, so as to 
put themselves in the same position as if the goods had arrived in 
the ordinary course, would be a small matter. 

It was said that the plaintiffs could not have bought these goods; 
that the contract was for Japanese peas of a very special quality, of 
better than fair average quality. I cannot accept that view. They 
were of more than fair average quality, but they were Japanese peas, 
and the difference between them and those which the plaintiffs 
could have bought on the spot was not so great as to amount to a 
difference of kind or character. It is hardly possible to match a 
particular sample precisely, but that is a matter which can be ad- 
justed when assessing damages. As far as I can see, in July the 
plaintiffs could not have bought goods of this particular quality; but 
they were entitled to buy, and should have bought, goods as near 
in quality as possible to the goods the defendants contracted to sell. 

The only other question is as to “the time or times when they”— 
i.e. the goods—‘ought to have been delivered” within the meaning of 
s. 51 of the Sale of Goods Act, 1893. Those words mean the time 
or times when they ought to be delivered according to the mode of 
delivery contemplated by the contract. If the contract provides for 
delivery of goods by means of documents, or by handing over the 
key of a warehouse, the date for that event is “the time .... when 
they ought to have been delivered.” In this case the date on which 
the documents ought to have arrived, that is to say July 21, is the 
important date in considering when the plaintiffs ought to have bought 
in the market. No doubt the plaintiffs ought to have a reasonable 
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time in which to consider their position. The time cannot be in- 
definitely extended on the assumption that the plaintiffs could waive 
the term that the shipment should be in June. The matter has to be 
considered as between vendor and vendee on a contract to be per- 
formed strictly as to time. In these circumstances I ascertain the 
time for fixing the market or current price as somewhere about the 
last week in July. It is not necessary to fix the price very definitely, 
because the defendants have paid into Court the equivalent of £12 
a ton, and that is a sufficient allowance for all extra considerations. 
If August is the proper time to fix the market price,- the price then 
was £17 10s. But in my view the end of July is the proper time, 
and the defendants have paid a sufficient sum into court. In the 
result the defendants are entitled to judgment, but the plaintiffs get 
the costs of the action up to the date of payment into Court by the 
defendants. 


Judgment for defendants. 


MELACHRINO AND ANOTHER v. NICKOLL AND 
KNIGHT. 


[1920] 1 K.B. 693; S.C., 89 L.J.K.B. 906. In the High Court of Justice. 


Award in the form of a special case stated for the opinion of the 
Court (pursuant to s. 7, sub-s. (b), of the Arbitration Act, 1889) by 
a Board of Appeal of the Committee of Appeal of the Incorporated 
Oil Seed Association. 

Melachrino and Kaniskeri, as sellers, made two contracts with Nick- 
oll and Knight, as buyers, each dated November 24, 1916, and pre. 
cisely similar in terms except as to price. 

The form of the contracts used was the printed form of contract 
issued by the Incorporated Oil Seed Association for adoption by per- 
sons engaged in the oil-seed trade in sales of cargoes of Egyptian 
cotton seed with slight variations adopted by the parties. Each con- 
tract was for the sale of half a cargo of Hgyptian cotton seed per 
steamship Asaos, to be shipped by the above steamship from Alex- 
andria expected ready to load during December, 1916. Payment to 
be made in London fourteen days from the seed being ready for de- 
livery in exchange for shipping documents and for delivery order. By 
clause 11 of the contracts it was provided that in default of fulfilment 
of contracts by either party the other party should after giving no- 
tice in writing have the right of resale or repurchase as the ease 
might be and the defaulters should make good the loss if any on 
demand and that in the event of the right of resale or repurchase 
not being exercised the damages if any for which the party in default 
might be liable should be settled by arbitration. On December 14, 
1916, the sellers repudiated the contracts and wrongfully refused to 
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deliver the cotton seed. On the same day the buyers accepted the 
repudiation and there was thus an anticipatory breach. 

The arbitrators found that an average voyage from Alexandria to 
the United Kingdom was at the time about three or four weeks; that 
the seed might have been expected to be delivered at any time be- 
tween January 10 and February 10, 1917; that the market price was 
above the contract price on December 14, 1916; that it began to fall 
on December 18, and was below:-the contract price during the whole 
of the period between January 10 and February 10, 1917. The buyers 
did not give notice in writing under clause 11 to repurchase and did 
not buy against the sellers but in accepting repudiation on December 
14, 1916, claimed arbitration. 

The sellers contended before the arbitrators that inasmuch as the 
buyers did not buy against the contracts, the proper time for assess- 
ing the measure of damages was the time at which the cotton seed 
ought to have been delivered. 

The buyers contended that the measure of damages should be 
assessed at the time the sellers wrongfully refused to deliver the 
cotton seed, namely, on December 14, 1916. 


BAILHACHE J. (after stating the facts, continued): Upon these facts 
the question arises: Are the buyers’ damages to be fixed with refer- 
ence to the market prices on December 14, 1916, or with reference to 
the prices ruling at the time when the goods might be expected to 
be delivered? If the former the damages are substantial, if the latter 
nominal. The arbitrators have assessed the damages as at the date 
of the anticipatory breach. 

There was a market for the goods and in that case the prima facie 
rules for the measurement of damages as laid down in s. 51 of the 
Sale of Goods Act, 1898, vary according to whether there is a fixed 
time for delivery or not. If there is no fixed time the measure is 
the difference between the contract price and the market price at 
the time of refusal to deliver. The first point to determine therefore 
is whether this was a contract of that kind. In my opinion it was 
not. The time was not certain but it was fixed by reference to the 
happening of an event—namely, the arrival of the Asaos in the 
United Kingdom. I take it that when s. 51 speaks of no time being 
fixed for delivery it refers to those contracts in which no mention 
of time is made and which therefore are to be performed within the 
indefinite period known as a reasonable time under the circumstances. 

In regard to other cases of which this is one the prima facie mea- 
sure of damages is said to be the difference between the contract 
price and the market price at the time the goods ought to have been 
delivered—in this case the period between January 10 and February 
10, 1917. In a constantly fluctuating market and if the prices during 
that period had ruled higher than the contract prices there might 
have been some difficulty in determining the proper price to be taken, 
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but in this case that point does not arise, as at all times between those 
dates the market prices were below the contract prices. 

Sect. 51 does not in terms deal with an anticipatory breach, and 
in the case of a breach by effluxion of time it is clear that it makes 
no difference to the measure of damages whether a buyer goes into 
the market or is content to take the difference in price without 
troubling to buy against the defaulting seller. The question to be de- 
cided is whether the same rule applies in the case of an anticipatory 
breach. 

An anticipatory breach occurs when the seller refuses to deliver 
before the contractual time for delivery has arrived and the buyer 
accepts his refusal as a breach of contract. 

In that case the following rules are well established, subject of 
course to any express provisions to the contrary in any particular 
contract. 

Immediately upon the anticipatory breach the buyer may bring 
his action whether he buys against the seller or not. 

It is the duty of the buyer to go into the market and buy against 
the defaulting seller if a reasonable opportunity offers. This is ex- 
pressed by the phrase “It is the buyer’s duty to mitigate damages.” 
In that event the damages are assessed with reference to the market 
price on the date of the repurchase. If the buyer does not perform 
his duty in this respect the seller is none the less entitled to have 
damages assessed as at the date when a fresh contract might and 
ought to have been made. 

As a corollary to this rule the buyer may if he pleases go into 
the market and buy against the seller: as he is bound to do so to 
mitigate damages, so he is entitled to do so to cover himself against 
his commitments or to secure the goods. In that case again the dam- 
ages are assessed with reference to the market price at the date of 

the repurchase. 
; It is also settled law that when default is made by the seller by 
refusal to deliver within the contract time the buyer is under no 
duty to accept the repudiation and buy against him but may claim 
the difference between the contract price and the market price at 
the date when under the contract the goods should have been de- 
livered. 

Further, in the case of an anticipatory breach the contract is at 
an end and the defaulting seller cannot take advantage of any subse- 
quent circumstances which would have afforded him a justification 
for non-performance of his contract had his repudiation not been 
accepted. 

In logical strictness it would appear to follow that equally the 
defaulting seller cannot take advantage of a fall in the market before 
the due date for delivery to escape liability for damages. 

It looks therefore at first sight as though the date at which the 
difference between the contract price and the market price ought to 
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be taken for the assessment of damages when the buyer does aot 
buy against the seller should follow by analogy the rule adopted where 
the buyer goes into the market and buys, or wheyve the breach is failure 
to deliver at the due date and should be at or about the date when 
the buyer intimates his acceptance of the repudiation though he does 
not actually go into the market against the seller. If so, in this case, 
the date would be about December 14, when the buyer claimed arbi- 
tration and so the arbitrators have found. 

As against this line of reasoning it must be remembered that the 
object of damages is to place a person whose contract is broken in 
as nearly as possible the same position as if it had been performed. 
This result is secured by measuring damages either at the date of 
the repurchase, in the case of repurchase on an anticipatory breach, 
or at the date when the goods ought to have been delivered when there 
is no anticipatory breach whether there is a repurchase or not. In 
these cases the buyer gets a new contract as nearly as may be like 
the broken contract and the defaulting seller pays the extra expense 
incurred by the buyer in restoring his position. 

Where however there is an anticipatory breach but no buying 
against the defaulting seller, and the price falls below the contract 
price between the date of the anticipatory breach and the date when 
the goods ought to have been delivered, the adoption of the date of 
the anticipatory breach as the date at which the market price ought 
to be taken would put the buyer in a better position than if his con- 
tract had been duly performed. He would if that date were adopted be 
given a profit and retain his money wherewith to buy the goods if so 
minded on the fall of the market. It would be in effect, to use a 
homely phrase, to allow him to eat his cake and have it. Perhaps 
it is better to avoid figures of speech however picturesque and to say, 
to make a profit from the anticipatory breach while the contract if 
duly performed would have shown a loss—a position which is I think 
irreconcilable with the principles upon which damages are awarded 
as between buyer and seller. 

In my opinion the true rule is that where there is an anticipatory 
breach by a seller to deliver goods for which there is a market at a 
fixed date the buyer without buying against the seller may bring his 
action at once, but that if he does so his damages must be assessed 
with reference to the market price of the goods at the time when 
they ought to have been delivered under the contract. If the action 
comes to trial before the contractual date for delivery has arrived 
the Court must arrive at that price as best it can. 

To this rule there is one exception for the benefit of the default- 
ing seller—namely, that if he can show that the buyer acted unrea- 
sonably in not buying against him the date to be taken is the date 
at which the buyer ought to have gone into the market to mitigate 
damages. 

I have discussed the position on principle apart from authority 
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because, in my limited experience, I do not remember a case precisely 
like this. 

I might perhaps have contented myself with basing my judgment 
upon the authority of Roper v. Johnson, L.R. 8 C.P. 167, and I should 
have done so but for the fact that I am not sure that when that 
case was decided one year after Brown v. Muller, L.R. 7 Ex. 319, the 
distinction between an accepted and unaccepted repudiation was as 
well established as it has since become, There are some observations 
in the judgment in that case which would not, I venture to think, 
now be supported, and the case turned largely on where the burden 
of proof lay. Subject however to these criticisms Roper v. Johnson 
seems to me to support the conclusion at which I have arrived. The 
result in this case is that damages are nominal. 


DI FERDINANDO v. SIMON, SMITS & CO. 
[1920] 3 K.B. 409; S.C., 89 L.J.K.B. 1039. In the Court of. Appeal. 


Appeal from the judgment of Roche J. at the trial of the action: 
[1920] 2 K.B. 704. 

The plaintiff, an Italian merchant, carrying on business in Milan, 
Italy, purchased about twenty-five tons of sodium sulphide in this 
country, and the defendants, a firm of shipping agents and shippers 
in England, contracted to carry these goods for the plaintiff and to 
deliver them in Milan on February 10, 1919. In an action by the 
plaintiff claiming damages, Roche J. found that in breach of this 
agreement the defendants had not carried the goods, but had con- 
verted them, and he fixed the value of their goods as their value in 
Italy on February 10, 1919—namely, 190 lire per 100 lbs. In view 
of the fluctuation in the exchange between Great Britain and Italy, 
_ a question arose at the trial as to what rate of exchange was to be 
adopted in assessing the damages in the currency of this country, that 
which prevailed on February 10, 1919, the date of the breach, which 
was agreed at 31 lire to the pound, or that prevailing at the date 
of the judgment, agreed at 62 lire to the pound. 

Roche J. held that the date of the breach, February 10, was: the 
date on which the rate of exchange should be calculated, and he gave 
judgment for the plaintiff for a sum calculated on that basis. 

The defendants appealed. 


Scrutron L.J. On this question, which is becoming of great im- 
portance owing to the fluctuation in the rates of exchange between 
various countries, I agree with the views of Bailhache J. in Barry 
vy. Van Den Hurk, [1920] 2 K.B. 709, and of McCardie J. in Lebeaupin 
y. Crispin (ibid. 714) and with the judgment of Roche J. in the pre- 
sent case. I have not had the pleasure of hearing Mr. Schiller recon- 
cile the judgment of Roche J. in Kirsch v. Allen & Co., [1919] W.N. 
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301; 25 Com. Cas. 68, with his judgment in the present case, and 
therefore I cannot express any opinion about it. Not having heard 
it, it looks to me as if the first judgment of Roche J. was erroneous. 

On principle the matter appears to stand thus: When a plaintiff 
claims damages-.for breach of contract to deliver goods in a foreign 
_ country at a fixed date, the measure of damages is, if there is 4 
market, the market value of those goods at the place where and on 
the day when they should haye _been delivered; and it is immaterial 
to prove that at the date of the judgment awarding the damages the 
goods were either worth more or worth less than they were at tne 
date of the breach. If the goods were worth £50 a ton on the day 
for delivery, it would be irrelevant to prove that they were worth 
£100 a ton on the day of the judgment. The reason for excluding 
that evidence is that subsequent fluctuations in the value of the 
goods which ought to have been delivered are too remote, as a conse- 
quence of the original breach, to be taken into account by the Court. 
Therefore, shutting out the change in the value of the goods after 
the date of breach, if the damages have to be assessed in the cur- 
rency of a foreign country, the Court has to arrive at a figure ex- 
pressed in foreign currency. An English court however cannot give 
judgment in foreign currency, there being no power to enforce such 
a judgment. Therefore the Court must translate into English cur- 
rency the figure arrived at as the damages in foreign currency on 
the date of the breach. Just as the Court has to exclude from the 
calculation of the damages the subsequent change in the value of 
the goods after the date of the breach, so also it has to exclude the 
subsequent change in the value of the currency after the date of the 
breach; and for the same reason—namely, that the changes in the 
value of the currency are too remote a consequence of the breach 
to be taken into consideration by the Court. This view of the prin- 
ciple appears to me to be in accordance with all the authorities to 
which we have been referred except the judgment of Roche J. in 
Kirseh vy. Allen & Co. I, like my Lord, think that the comment of 
McCardie J., [1920] 2 K.B. 724, on Scott v. Bevan, 2 B. & Ad. 78; 
proceeds on a misapprehension of the judgment, owing to the report 
being expressed in somewhat ambiguous terms. In Scott v. Bevan an 
action was brought on a Jamaica judgment for a sum of money, and 
the defendant paid into Court a sum of money on the basis of the ac- 
tual exchange at the day of the Jamaica judgment. The plaintiff said 
that there was a conventional method of turning Jamaica money inte 
English money by a ratio of 7 to 5 irrespective of the actual ex- 
change on any particular date. The defendant said that was wrong, 
and proved that on October 1, 1827, when the judgment was obtained 
in Jamaica there was a particular rate of exchange. Lord Tenterden 
at the trial thought the plaintiff's view of the conventional exchange 
was the right one. When the matter came before the full Court, Lord 
Tenterden, delivering the judgment of the Court, though saying that 
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he himself was still not quite sure that his original view was not 
right, gave judgment in favour of the defendant’s view. What had 
been proved was the rate of exchange at the date of the Jamaica 
judgment, and I think that the comment of McCardie J. proceeds on 
the misapprehension that the date of the judgment means the date 
of the English judgment and not, as appears to be clear, the date 
of the Jamaica judgment. 

There is one thing more I wish to say. In some cases of non- 
payment of money the plaintiff recovers interest by agreement; in 
other cases, where there is no agreement for payment of interest, and 
the case cannot be brought within any statute giving a right to in- 
terest, interest may yet be awarded by way of damage for the failure 
to pay on the agreed day. The matter is explained by the House of 
Lords in Cook vy. Fowler, 1874, L.R. 7 H.L. 27, and also by Bowen 
L.J. in London, Chatham and Dover Ry. Co. vy. South Eastern Ry. Co., 
[1892] 1 Ch. 120, 146, 147. It occurred to me it might possibly be 
that subsequent variation in the exchange could be included in the 
damages, in the nature of interest. I have been unable to find that 
interest by way of damages has ever been allowed to cover alteration 
in the exchange, and counsel have also been unable to find any such 
case. I think the reason is one that I have already given—namely, 
that those damages are too remote. The variation of exchange is 
not sufficiently connected with the breach as to be within the con- 
templation of the parties. That seems to me to be the principle on 
which the matter should be dealt with, and without going through 
the authorities, that is the rule that should be followed, and it is the 
rule laid down by three judges of great experience in the King’s 
Bench Division. 


[Bankes L.J. and Eve J. also gave reasons for dismissing the 


appeal. ] 
2 Appeal dismissed. 


MILLETT v. VAN HEEK & CoO. 
[1921]. 2 K.B. 369; S.C., 90 L.J.K.B. 671. In the Court of Appeal. 


The plaintiff carried on business as a cotton waste merchant at 
Rochdale, and the defendants carried on business as cotton spinners 
and manufacturers in Holland. By six contracts made between 
January 10 and August 23, 1916, the plaintiff agreed to sell to the 
defendants for export to Holland a quantity of cotton waste, to be 
delivered f.o.b. Manchester Docks. The contracts provided that ship- 
ment of the cotton waste should be subject to Government permission 
to export. 

When the contracts were entered into cotton waste could not be 
exported without the licence of His Majesty’s Government, but at those 
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dates and for a long time previously licences for export to neutrals 
were regularly and freely granted, and the plaintiff duly exported to 
the defendants large quantities of cotton waste under the contracts. 
In January 1917, however, the export of cotton waste was absolutely 
prohibited by the Government, and licences for the export thereof 
to Holland could not be obtained, and the plaintiff was thereby pre- 
vented from exporting and delivering the balance of cotton waste 
under the contracts. 

A correspondence then took'~place between the parties, in the 
course of which, cn August 8, 1918, the plaintiff wrote to the defend- 
ants refusing to be any longer bound by his contract to make deliy- 
eries to the defendants. The defendants on October 17, 1918, accepted 
the plaintiff’s repudiation of the contract. The prohibition of the ex- 
port of cotton waste was removed on January 16, 1919. 

On January 8, 1919, the plaintiff commenced these proceedings, in 
which he alleged that the continued stoppage of the export of cotton 
waste operated so as to frustrate and defeat the commercial objects 
of the parties in entering into the contracts and rendered fulfilment 
thereof impossible, and he claimed a declaration that the six contracts 
in so far as they were unperformed were dissolved and determined, or 
alternatively that the plaintiff was entitled to determine the same. 

The defendants by their defence alleged that the plaintiff had en- 
tered into a contract to deliver the balance of the goods after the 
removal of the embargo, and they counterclaimed for a declaration 
that they were entitled to recover from the plaintiff damages for his 
repudiation of that contract. 

Greer J. held that the result of the correspondence between the 
parties was that they thereby modified their rights under the six 
contracts. The parties entered into a new and binding agreement 
that the deliveries under the six contracts should be suspended until 
the removal of the embargo, the plaintiff being willing to deliver and 
the defendants being willing to accept delivery of the balance of the 
goods after the embargo had been removed; and also that both parties 
contemplated at the time of entering into that arrangement that the 
removal of the embargo would only take place after the expiration 
of a substantial period of time. He accordingly refused to make the 
declaration which the plaintiff asked for, but he made a declaration 
that the defendants were entitled to recover damages for the plain- 
tiff’s repudiation of his contract, the damages to be assessed by an 
Official Referee. That decision was affirmed by the Court of Appeal. 

If the damages’ were assessed with reference to the market price 
of the goods on August 8, 1918, the date when the plaintiff repudiated 
the contract, there would be a large sum due to the defendants. On 
the other hand if the damages were assessed with regard to the market 
price of the goods on January 16, 1919, the date when the embargo. 
was removed, they would, owing to a fall in the market, be merely 
nominal. 


. 
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The Official Referee having made his report, and both parties hav- 
ing appealed, it was agreed that the Court should lay down the prin- 
ciples on which the referee should act in assessing damages without 
reference to the two notices of appeal. 

The Divisional Court (Bray and Sankey JJ.) held that when a 
contract provided for delivery within a reasonable time, or within 
a reasonable time after a future date, it was not a contract for de- 
livery at a fixed time within the meaning of s. 51, sub-s. 3, of the 
Sale of Goods Act, 1893. They further held that the rule in sub-s. 
8, that if no time for delivery was fixed, the measure of damages was 
to be ascertained by the difference between the contract price and 
the market or current price of the goods at the time of the refusal 
to deliver, did not apply to a case where the breach was an anticipa- 
tory breach. They laid down the following principle: [1920] 3 K.B. 
548: “We hold that prima facie the damages should be the difference 
in price between the contract price and the price at which the goods 
should have been delivered according to the terms of the new con- 
tract as decided by us. Deliveries will have to be made at different 
times, and this rule must apply to each delivery. This is however, 
only a prima facie rule. If it can be shown by either party that the 
reasonable course for minimizing the damages would be otherwise 
this prima facie rule should not be applied. For instance, if it could 
be shown that the reasonable course to be pursued would be for tha 
buyer to enter into a forward contract on the date when the repudia- 
tion was accepted, the damages should be assessed according to the 
difference between that price in that forward delivery and the con- 
tract price, and so, also, if it could be shown that the reasonable 
course to be pursued would have been to enter into a forward con- 
tract at some later date.” 

The defendants appealed to the Court of Appeal. 


[Bankes and Warrington L.JJ. gave reasons for dismissing the 
appeal. ] 


ATKIN L.J. I agree. I think that the construction of s. 51, of 
the Sale of Goods Act, 1893, contended for by the appellants would, 
if it were admitted, introduce a very serious anomaly into the admin- 
istration of the law relating to the sale of goods, because the position 
is this: It is admitted that, if a contract is made for the sale of goods 
deliverable in the future by specified instalments at specified dates. 
and before the time has arrived for performance the contract is re- 
pudiated, and the repudiation is accepted, the damages have to be 
measured in reference to the dates on which the contract ought to 
have been performed. That is beyond controversy. The law was 
so laid down by Cockburn C.J. in Frost v. Knight, 1872, L.R. 7 Ex. 
111, in the Exchequer Chamber, and it was the law at the time when 
the code of 1893 was passed; and there is no reason to suppose that 
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the code intended to alter it. The Lord Chief Justice said (ibid. 113): 
“The promisee may, if he thinks proper, treat the repudiation of the 
other party as a wrongful putting an end to the contract, and may 
at once bring his action as on a breach of it; and in such action he 
will be entitled to such damages as would have arisen from the non- 
performance of the contract at the appointed time, subject, however, 
to abatement in respect of any circumstances which may have afforded 
him the means of mitigating his loss.” Therefore, if it was such a 
contract as I have suggested for delivery by fixed instalments at fixed 
times, then, although the action is brought in respect of the accepted 
repudiation, the damages would have to be assessed with reference 
to those fixed times. But it is said that, if no times have been ex- 
pressed in the contract, and the contract would be construed by law 
as one for delivery by reasonable instalments over a reasonable time, 
even though those times might be ascertained as a question of fact 
by the jury, the plaintiff suing may not merely have an option, but 
is compelled, to fix his damages in reference to the market price at 
the time when the repudiation takes place. That, it seems to me, 
would introduce an anomaly entirely without any kind of principle to 
justify it. I am satisfied that the code never intended to make that 
distinction, or to vary what was the rule of law at the time when it 
was passed, a rule which has been recorded in countless decisions 
since the doctrine of repudiation of contract has received its develop- 
ment in Frost vy. Knight—namely, that the damages are to be fixed 
in reference to the time for performance of the contract subject to 
questions of mitigation. Therefore, I think that the view taken by 
the Divisional Court is right on this point. 

Whether they are right in saying that a contract for delivery with- 
in a reasonable time is not a contract for delivery at a fixed time, I 
say nothing. I do not determine it. I wish to reserve it. It will have 
to be determined after giving very serious consideration to the weighty 
opinions of Bailhache J. in Melachrino vy. Nickoll, [1920] 1 K.B. 696, 
and of Bray and Sankey JJ. in this case. I think there is something 
to be said on the other side. It is difficult to see why it should be said 
that the contract for delivery at t®mes which can be determined by a 
jury is not a contract for delivery at fixed times. It seems to me that 
a meaning could be given to the words, “if no time was fixed,” by 
reading them as referring to a contract such as to deliver goods on 
demand or to deliver goods as required by the purchaser. It might 
well be argued that that would give a meaning to the words in ques- 
tion. However, as I have said, I do not wish to determine it, especially 
in view of the opinions that have been expressed by the learned 


judges. For the reasons I have given I agree that the appeal should 
be dismissed. 


Appeal dismissed. 
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CANADIAN FLEXIBLE SKATE CO. v. MONARCH BRASS 
MFG. CO. 


1924, 56 O.L.R. 362, [1925] 2 D.L.R. 387. In the Supreme Court of 
Ontario. 


Appeal by the plaintiffs from an order of Orde J., 14th April, 1924, 
varying a report of an Assistant Master, 25th August, 1923, upon a 
reference directed by the Second Divisional Court of the Appellate 
Division, 25th April, 1923, to assess the damages in an action for 
damages for non-delivery of goods, under the two contracts mentioned 
in the judgment of Hodgins J.A., infra. The defendants delivered 
only 103 pairs of skates out of 15,000 pairs contracted to be delivered. 
Orde J. assessed the damages at $722, being $2 per pair on 361 pairs 
(that is, the difference between 103 pairs delivered by the defendants, 
and 464 pairs for which the plaintiffs had procured orders for delivery 
in 1919 and in the early part of 1920, after which the plaintiffs 
might have taken effective action to have skates made by other manu- 
facturers for the next autumn and winter season.) 


Hoperns J.A. As this is the sixth hearing by a Court, a short 
explanation is necessary to make clear the issues. 

The learned trial Judge and the First Divisional Court on appeal 
held the plaintiffs entitled to damages for breach of two contracts as 
follows: 

(1) “For failing to deliver to the plaintiffs 5,000 pairs of skates 
of the kind and sizes specified in the said contract on or before the 
Ist day of November, 1919; and . 

(2) “In failing to deliver to the plaintiffs 10,000 pairs of skates 
of the kind and sizes specified in the said contract on or before the 
ist day of March, 1920.” 

The contracts referred to are dated the 3rd March, 1919, and de- 
scribe the skates in this way: “Flexible skates of the different sizes 
from a good grade of skate steel, to be oiled, tempered, polished, and 
nickel-plated, and fitted with aluminum toe and heel of approved de- 
sign.” 

The sizes referred to were 9%, 10, and 11, and the price was to be 
$1.50 per pair f.o.b. the defendants’ factory. There was an additional 
contract for dies, etc., without which the skates could not have been 
manufactured. The learned trial Judge and the First Divisional 
Court on appeal limited the damages for breach of that contract to 
$1. This has not been in any way disturbed throughout. 

The Assistant Master made his finding under the last mentioned 
judgment. It was appealed against, and finally reached the Second 
Divisional Court. By the judgment of that Court, dated the 25th April, 
1923, the measure of damages which the Assistant Master was to 
apply was definitely settled as follows: 


564 Canadian Flexible Skate v. Monarch.  [cHaP. VI. 


“This Court doth order that the order appealed against be varied 
so as to direct that the damages to which the plaintiffs are entitled 
are the additional costs, if any .... of having the skates made by 
other manufacturers, and any actual loss caused by delay, including 
loss of profit, if any.” 

This measure of damages is binding upon us, and was binding 
upon the Assistant Master, and, as no skates were made by other 
manufacturers, the plaintiffs are to recover for actual loss by delay, 
including loss of profit, if any. On this appeal it is sought to restore 
the Master’s finding, and to reverse that of Mr. Justice Orde. 

The definite breach as to both the 5,000 skates and the 10,000 
skates occurred on the 12th January, 1920, and was accepted as such 
by the plaintiffs on the 38rd and 6th February, 1920. 

As is stated in the judgment of the First Divisional Court, and 
indeed as is obvious, the loss is to be confined to failure to supply the 
kind of skates contracted for, namely, flexible (or jointed) skates, 
nickel-plated, with aluminum toe and heel. It is asserted, and not 
denied, that in the damages given by the Assistant Master there is 
included loss of profit, at the rate attributable to flexible skates, on 
a very considerable number of skates which do not come within this 
description, but are of a different and lower grade, without the fit- 
tings and platings specified, and not constructed on the flexible prin- 
ciple. Furthermore, that many of the orders themselves were subject 
to recall or to the return of the unsold skates, and otherwise condi- 
tional, and that damages were allowed as if these were firm orders. 
This is manifestly wrong, and would entirely unsettle the basis of the 
judgment of the Assistant Master, although it might not affect that 
of Mr. Justice Orde. It will be necessary to direct the Assistant Reg- 
istrar, Mr. Bell, to ascertain the number of skates actually contracted 
for which comply with the contract, and to what extent and in what 
way orders including them are not firm orders. This will enable us 
to fix the number of skates on which damages may be given, and. 
to what amount. 

Mr. Justice Orde did not reduce what was allowed by way of 
profit, and allowed $2 per pair, as did the Master, and I see no rea- 
son for not accepting their conclusion in that respect, unless the total 
must be cut down, on the ground that the plaintiffs could and should 
have minimised it. Prima facie the plaintiffs are entitled to have 
damages for delay, and for whatever are, with reasonable certainty, 
shewn as probable profits. They in fact sold skates of various kinds 
in 1919 and 1920 to the amount of about 7,250 pairs. As I have pointed 
out, of this number it is said that only about one-third were under 
these contracts, and, even of that number, many were the subject 
of conditional or defeasible contracts. These sales actually demon- 
trate ability to sell, and prove the profit which could be got on flexible 
skates, at all events to the extent of the sales, and at the same time 
shew that if the skates had been delivered on the 1st November, 
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1919, or even by the 1st March, 1920, the result would have been 
delivery under these contracts. This affords evidence of certainty 
which cannot be rejected, and is sufficient, to the extent I have indi- 
eated, under the cases cited, though it is an expensive way of secur- 
ing that result. It cannot be ignored, however: Findlay v. Howard, 
1919, 58 Can. S.C.R. 516, and Bwllfa and Merthyr Dare Steam Col- 
lieries Ltd. v. Pontypridd Waterworks Co., [1903] A.C. 426. 

On the contention, so strongly urged, that the plaintiffs could and 
should have mitigated the loss, I am not satisfied that the defendants 
can take advantage of either of the offers which they say the plain- 
tiffs should have accepted. 

A perusal of the defendants’ letter of the 23rd December, 1919, 
makes it very clear that the making of this novel jointed skate in- 
volved unusual construction and careful handling, and necessitated 
very considerable initial preparation and expense. It further tends 
to convince me that the plaintiffs might very well have doubted the 
defendants’ assurance that they were then in a position to proceed 
forthwith to make and deliver the skates. A few days after it was 
written, there came a definite refusal to manufacture unless the de- 
fendants were paid $2.68 per pair instead of $1.50, coupled with a 
condition that an immediate cash-advance or a loan of $1,500 should 
be made to them. The letter I have referred to was written when 
not.only was the nature of the difficulties known, but the difficulties 
were said to have been overcome, and when the dies were completed, 
and the letter was calculated to impress the plaintiffs with the diffi- 
culty of getting these skates made elsewhere. If the defendants, who 
then indicated that they were in a position to complete the contract, 
found that they could not do so for less than $2.68 per pair, I think 
no other firm could have done it for less. Certainly the defendants 
have not the right to assert the contrary. No other concern could 
have undertaken the contract without going through the same history 
of trouble and difficulty, nor without preparing new dies. The utmost 
that can be urged is that the plaintiff's damages should be limited 
to $1.18 per pair instead of $2. But I am of opinion that this argu- 
ment must fail. 

From my perusal of the evidence and correspondence, I believe 
the plaintiffs were anxious, and were in good faith attempting, to get 
possession of the dies and patterns, though it is difficult to see why, 
as a matter of business, they did not pay the $410 admittedly due 
upon them. But I am not at all convinced that the offers so much 
relied upon during the argument, viz., those of Charles and Die-Robb, 
would ever have resulted in a firm contract by a person who could 
be depended upon to complete the dies and the skates. Both offers 
were in fact expressly conditional upon getting the dies and the pat- 
terns. 

While the duty of mitigating the damages is one clearly incumbent 
on the plaintiffs, I have not found any case requiring them, in order 
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to put themselves in a position to make a contract with others, to 
comply with a demand of such a nature as that made by the de- 
fendants, or to bring an action against them for the dies. Possession 
of dies and patterns was essential to a new contract with other manu- 
facturers, and the defendants, knowing this, refused to part with them. 
This alone, to my mind, prevents them from asserting with any de- 
gree of plausibility that the plaintiffs were in a position to arrange 
promptly with others for these skates. I do not believe that these 
others could have manufactured them for less than the defendants de- 
manded. But their offer or demand was not a straight offer to manu: 
facture at the price of $2.68; it was coupled with a wholly unwarranted 
condition, namely, an advance or an immediate loan of $1,500. 

The case-of Payzu. Etd. vy. Saunders, -—[1919]-> 2. K-B- 58h (CAL); 
does not go so far as to include an offer to perform, coupled with an 
unwarranted precedent condition. It only decides that where a firm 
offer is made by one of the parties to the contract, after repudiation, 
to perform it, if paid in cash, instead of on credit, as provided in the 
contract, that offer can be taken into consideration in dealing with 
the question of mitigation. If that case can be taken as an authority 
for treating an offer to do the work at an increased price in a similar 
way, I am not inclined, under the circumstances, to extend it further 
or to carry the principle so far as the defendants contend. To do so 
would mean that a party can break a contract, and then hold up. the 
other party by demanding an increased price or a loan or bonus, and, 
in answer to a demand for damages, claim that he has thereby 
limited his liability. 

It was, however, suggested that, as compensation is the basis of 
damages for breach of contract, and not punishment, the defendants 
are entitled to assert that if they had delivered all the skates on the 
days stipulated their purchasers could not have sold the whole of 
them at a profit, but would have made a loss. 

The answer to this is, I think, that, as the plaintiffs can recover 
the loss of profits to the extent only to which the orders taken by them, 
before or after breach, afford evidence of certainty of profit, there is 
no ground for the inquiry as to whether they would have lost money 
had the whole number contracted for been delivered. It can, however, 
be of no concern to the defendants whether the plaintiffs would sell, 
or retain, or give away the remainder of the skates.if delivered. Even 
if they had resold the expected balance at a loss, by a forward con- 
tract, the plaintiffs could not use that loss as evidence in their favour. 

“Where there is no delivery of the goods... . the buyer never 
gets them, and he is entitled to be put in the position in which he 
would have stood if he had got them at the due date. That position 
is the position of a man who has goods at the market price of the day 
—and, barring special circumstances, the defaulting seller is neither 
mulct in damages for the extra profit which the buyer would have 
got owing to a forward resale at over the market price... . nor can 
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he take the benefit of the fact that the buyer himself has made a 
forward resale at under the market price:” per Lord Dunedin in 
Williams Brothers v. Agius Ltd., [1914] A.C. 510, at pp. 522, 528. 

Whether there is a market and the plaintiffs’ damage is to be 
estimated on the due dates of delivery, or whether, in case there is 
no market, their damages are assessed at the date of the breach, 
makes no difference in the application of this principle. The de- 
faulting party cannot refuse to complete and then claim rights which 
are necessarily based upon the consequence of his complete perform- 
ance. Such an argument has been rejected in the case of Joyner v. 
Weeks, [1891] 2 Q.B. 31. It is founded on the fallacy that the plain- 
tiffs can recover no damages or less damages as flowing from the 
breach which actually happened, because, if the contract had been 
performed, they would have lost more. This consequence is too remote. 
It would be a curious assumption which obliterates an actual loss 
caused by the breach, by an imaginary one which never happened. 

I would therefore direct the inquiry I have indicated, and upon 
the footing of its result would direct judgment for the damages cal- 
culated at the rate of $2 per pair. I would not disturb Mr. Justice 
Orde’s order as to the costs, except as to the costs of the appeal and 
_ cross-appeal to him, the incidence of which, with the costs of this 
appeal, will be decided when final disposition is made of this appeal. 


[Mulock C.J.0., and Magee and Smith JJ.A., agreed with Hodgins 
J.A. Ferguson J.A. dissented. ] 
Order below varied. 


[As to damages for non-delivery, see also Cory v. Thames Iron- 
work Co., 1868, L.R. 3 Q.B. 181; British Columbia Saw Mill Co. v. 
Nettleship, 1868, L.R. 3 C.P. 499; Brown v. Muller, 1872, L.R. 7 Ex. 
319, 23 R.C. 527; Horne v. Midland Railway Co., 1873, L.R. 8 C.P. 
HSI dn h.C.. 506. Roper-v— Johnson, 1873, U.R-.8 (CP-167,23: B.0.4582 
Hydraulic Engineering Co. v. McHaffie, 1878, 4 Q.B.D. 670, 23 R.C. 
558; Ballantyne v. Watson, 1880, 30 U.C.C.P. 529; Grébert-Borgnis v. 
Nugent, 1885, 15 Q.B.D. 85; Agius vy. Great Western Colliery Co., 
[1899] 1 K.B. 413; Rodocanachi v. Milburn, 1886, 18 Q.B.D. 67, Wer- 
theim v. Chicoutimi Pulp Co., [1911] A.C. 301, and Williams vy. Agius, 
[1914] A.C. 510, discussed in Slater v. Hoyle, 1920, in the present 
chapter, §4, infra; Brenner v. Consumers Metal Co., 1917, 41 O.L.R. 
534, 41 D.L.R. 339; Morrow Cereal Co. v. Ogilvie Flour Mills Co., 
1918, 57 Can. S.C.R. 403, 44 D.L.R. 557; Dominion Radiator Co. v., 
Steel, 1918, 43 O.L.R. 356; Petrie v. Rae, 1919, 46 O.L.R. 19; Payzu 
v. Saunders, [1919] 2 K.B. 581; Schmidt v. Wilson, 1920, 48 O.L.R. 
257, 55 D.L.R. 516; Samuel v. Black Lake Asbestos Co., 1921, 62 
Can. S.C.R. 472, 63 D.L.R. 617; Canadian Sander Mfg. Co. v. Canadian 
General Electric Co., 1921, 50 O.L.R. 186, 64 D.L.R. 214; Freedman 
v. French, 1921, 50 O.L.R. 432, 64 D.L.R. 494; Pinnock v. Lewis, [1923] 
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1 K.B. 690; Mondor v. Willits, [1923] S.C.R. 433, [1923] 2 D.L.R. 964, ~ 
[1923] 2 W.W.R. 486; Benjamin on Sale, 6th ed. 1920, pp. 1093-1120.] 


[As to the effect of an alteration in the rate of exchange for for- 
eign currency between the date of the breach and the date of the 
judgment, see also S.S. Celia v. S.S. Volturno, [1921] 2 A.C. 544; So- 
ciété des Hétels v. Cummings, [1922] 1 K.B. 451; In re British 
American Continental Bank, [1922] 2 Ch. 575, 589; Peyrae v. Wil- 
kinson, [1924] 2 K.B. 166; Quartier v. Farah, 1921, 49 O.L.R. 186, 64 
D.L.R. 37; Re McKay, 1922, 52 O.L.R. 466.] 


[In the United States the section of the Uniform Sales Act (s. 67) 
which corresponds with s. 51 of the Sale of Goods Act (relating to 
the seller’s action for damages for non-delivery) is confined to cases 
where the property in the goods has not passed to the buyer, and 
is preceded by the following provision: 

“66. Where the property in the goods has passed to the buyer and 
the seller wrongfully neglects or refuses to deliver the goods, the 
buyer may maintain any action allowed by law to the owner of 
goods of similar kind when wrongfully converted or withheld.” 

As to the foregoing provision and as to an action for damages 
for non-delivery, see Williston on Sales, 2nd ed. 1920, vol. 2, pp. 
1473-1507.] 


§4. Action for damages for breach of warranty. 


RANDALL AND ANOTHER v. RAPER. 


1858, E.B. & EH. 84, 120 E.R. 488, 1138 R.R. 554; S.C., 27 L.J.Q.B. 266. 
In the Queen’s Bench. 


The first count charged that defendant, by warranting thirty 
quarters of seed barley to be then chevalier seed barley, sold the 
same to plaintiffs at and for a certain price, to wit, £1 2s. 6d. per 
quarter, which plaintiffs paid him: yet the said seed barley was not 
then chevalier seed barley; and plaintiffs, being corn-factors, and hav- 
ing purchased the said seed barley of defendant in the way of plain- 
tiffs’ said trade for the purpose of reselling, did, without having any 
notice or knowledge of the said breach of warranty, and believing the 
said seed barley to be chevalier seed barley, resell a portion of the 
same to one William Townsend, and another portion of the same to 
one James Dinsett, and another portion of the same to one William 
Joslin, and another portion of the same to one Wilson Lucking; and 
plaintiffs so resold those portions to those persons respectively, at 


. 
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and for divers prices, by warranting the same to be chevalier seed 
barley, when in fact it was not chevalier seed barley; and those per- 
sons respectively, not knowing or having any notice of that fact, sowed 
the same on their respective lands as and for chevalier seed barley; 
and the same, not being chevalier seed barley, yielded and produced 
much less and inferior crops, and crops of an inferior quality of bar- 
ley, than the same otherwise would have done had the same been 
chevalier seed barley. And thereby the said purchasers, respectively, 
sustained and incurred damages, amounting in the whole (to wit) to 
£300, by means and in consequence of the plaintiffs’ said breaches of 
the said warranties to them so made by the plaintiffs, and by their 
sowing the said seed on the faith of the same being true. And plain- 
tiffs have become and are liable to compensate and make good to them, 
respectively, the damages by them so sustained and incurred as afore- 
said. And the plaintiffs have been and are, by means of the premises, 
injured in their credit in their said trade, and otherwise, and have 
been and are otherwise injured. 

Second count... ' 

The defendant pleaded two pleas, but afterwards withdrew them 
under a judge’s order; and judgment by default was signed; and a 
writ of inquiry issued to assess the damages. 

On the execution of the writ of inquiry, before the deputy sheriff 
of Essex, on 8th April, 1858, it was agreed that the difference in price 
between chevalier seed barley and the seed barley delivered was 10s. 
per quarter, or £15 for the thirty quarters. Hvidence was then given 
of the sales by the plaintiffs, as alleged in the declaration: and it 
was proved that the loss to the parties who had purchased from the 
plaintiffs, by reason of the difference in their crops, was in all £261 
7s. 6d. These purchasers had made claims upon the plaintiffs for 
compensation; and the plaintiffs had agreed to satisfy them: but no 
amount had been fixed; nor had any sum been paid. 

The deputy sheriff directed a verdict of £261 7s. 6d., reserving leave 
for the defendant to move to reduce the verdict to £15. 

Bovill now moved to reduce the damage to £15, in pursuance of 
the leave reserved, or to set aside the execution of the writ, on the 
ground of misdirection and of the verdict being against the evidence. 


Lorp CAMPBELL C.J. I am of opinion that in this case there should 
be no rule. The defendant contends, in the first place, that, even if 
the plaintiffs had actually paid to the subvendees the amount of the 
damage suffered by these latter, the money so paid could not have 
been recovered in this action. But I am clearly of opinion that in 
that case the plaintiffs, being compelled to pay these damages to the 
subvendees for breach of a warranty similar to that given by the 
defendant to the plaintiffs, would have been entitled to recover such 
damages as special damage in this action. It was a probable, a natu- 
ral, even a necessary, consequence of this seed not being chevalier 
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barley that it did not produce the expected quantity of grain. That 
is a consequence, not depending upon the quality of the soil, but one 
necessarily resulting from the contract as to the quality of the seed 
not being performed. But then it is contended, secondly, that, even 
if the damages could be recovered in the event of actual payment, 
they cannot be recovered upon a mere liability. I think we cannot 
lay down a rule that the mere liability cannot be the foundation of 
damages: if it can, the amount may be estimated by a jury. The 
demand is made, and is a just One: and, though it is not yet satis- 
fied, yet the jury may find to what extent the plaintiffs are damnified 
by their having become liable to it. 


WicHtTMAN J. I have no doubt, on general principles, that the 
plaintiffs, if they had paid these damages to their vendees, might have 
recovered them in the present action. But the doubt which I enter- 
tain arises from this. At present, all that has been done is that the 
subvendees have made a claim for damages; and, as these damages 
are unliquidated, more or less than what is claimed may be given. 
Now, on a contract of indemnity, it is only the actual loss that can 
be recovered. Here eventually no loss may be suffered. I do no more 
than mention this doubt. 


Erte J. The question is, what amount of damages is to be given 
for the breach of this warranty. The warranty is, that the barley 
sold should be chevalier barley. The natural consequence of the 
breach of such a warranty is that, the barley which has been deliv- 
ered having been sown and not being chevalier barley, an inferior crop 
has been produced. This damage naturally results from the breach 
of the warranty: and the ordinary measure of it would be the dif- 
ference in value between the inferior crop produced and that which 
would have been produced from chevalier barley: that is not incon- 
sistent with Hadley v. Baxendale, 9 Exch. 341. But then it is said 
that here the plaintiffs have made no actual payment; so that, if they 
recovered such damages in this action, they might put them into 
their own pockets without paying the subvendees. But I think that 
the true rule is, that a liability to loss is sufficient to give the party 
liable a title to recover. : 


Crompton J. Taking the narrowest rule as to the probable and 
necessary consequences of a breach of contract, these damages fall 
within it. It is said, however, that the plaintiffs have here only in- 
curred a liability, and have made no payment. But I entirely deny 
that payment is necessary to entitle a party to recover. Liability 
alone is sufficient. It has always been customary to state, in the alle- 
gation of special damage, “whereby the plaintiff became liable to 
pay:” I recollect a discussion once arising whether an allegation 
“whereby the plaintiff paid’ was sufficient without an allegation 
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“whereby the plaintiff became liable to pay:” but I do not recollect 
a discussion whether the latter allegation was sufficient without the 
former. In actions for bodily injuries the liability to pay the sur- 
geon’s bill is always allowed as an item in the damages. It is quite 
clear to me that in this case the liability of the plaintiffs to pay their 
subvendees would be a proper item in estimating the damages. In an 
action for breach of contract you can recover only once; and the 
action accrues at the moment when the breach occurs. A liability 
to payment, which has been incurred by a plaintiff in consequence of 
the breach of a defendant’s contract, may well form a part of the 
damages, though it may be difficult to estimate them. 

Rule refused. 


NEW HAMBURG MANUFACTURING CO. v. WEBB. 
1911, 23 O.L.R. 44. In the High Court of Justice for Ontario. 


The plaintiffs agreed to sell and the defendant to buy ‘one rebuilt 
14 horsepower traction engine, Waterous make, that was got from 
Hewitt.” The sale was made by one Watson, an agent of the plain- 
tiffs, and a specific engine was in contemplation of both parties. The 
plaintiffs, through Watson, knew what the engine was wanted for— 
sawing shingles, cutting corn, straw, etc.—and Watson represented 
the engine to be a rebuilt Waterous engine of 14 horse power. The 
defendant gave for the engine an old engine, valued at $200, cash 
$290, and a note for $260. The defendant took the engine home and 
operated it for some time. It did not work to his satisfaction, and 
he did not pay the note. 

In an action in a county court upon the note the defendant set 
up, inter alia, a representation and warranty that the engine was a 
rebuilt engine, of 14 horse power, capable of doing the work for which 
the defendant intended it, and counterclaimed for $600 damages, in- 
cluding the value of the old engine delivered by him, the cash paid, 
expense of repairing and testing, and loss of profits. Judgment was 
entered, in accordance with the findings of the jury, for the plaintiffs 
for $260 and interest on the note, and for the defendant for $600 for 
breach of contract. 

The plaintiffs appealed to a Divisional Court from the judgment 
on the counterclaim. 


Rippett J. (after setting out the facts): It is contended that no 
action lies on the counterclaim by reason of the effect of the provi- 
sion contained in the contract of salie—‘‘the property in said machin- 


ery .... shall not pass to the purchaser, but shall remain in the 
company absolutely, till full payment of the purchase-price and of all 
moneys and interest due... . notwithstanding any partial payment 


”? 


or the giving of notes... . or any other matter or thing .... 
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In Frye v. Milligan, 1885, 10 O.R. 509, it was held that in a case 

in which the property did not pass to the purchaser, an action would 
not lie for “general damages, i.e., the difference between the value of 
the article contracted for and that supplied:” p. 513, per Rose J., 
giving the judgment of the Court. It was suggested (p. 514) that 
the purchaser might plead the breach of warranty in answer to an 
action for the price, but the Court did not give any opinion on the 
point. “ 
Then followed Tomlinson y. Morris, 12 O.R. 311, in which the prin- 
ciple of Frye v. Milligan is thus explained: “The principle of the 
decision in Frye v. Milligan is that where property does not pass 
to a vendee, he cannot maintain an action for breach of warranty of 
the chattel, as the measure of damage for breach of warranty is the 
difference in the value of the chattel as warranted and the value in 
its defective or unsound condition: ‘‘ per Cameron C.J., at p. 321. This 
was an action for breach of warranty of a machine, and the defend- 
ants counterclaimed for the price—in allowing a withdrawal of the 
counterclaim, Rose J. said: “As there may be some answer to a claim 
for the full price of the machine .... :” p. 330. 

Killam J., in Copeland v. Hamilton, 1893, 9 Man. R. 143, refused 
to follow these two cases in our Courts—at least such is the state- 
ment of the head-note, but this is not quite accurate. The damages 
were sought under a counterclaim in an action for the price, and 
the case is like that in our Courts next to be mentioned—and which 
will be discussed later. 

In Cull v. Roberts, 1897, 28 O.R. 591, a Divisional Court (Boyd C., 
Moss J.A., and Ferguson J.) held that, in a sale of this character, 
upon the purchaser being sued, he may shew that the machine is not 
as warranted and so reduce the claim by the difference between the 
value of the machine as warranted and its actual value. 

The King’s Bench Divisional Court (Falconbridge C.J., Street and 
Britton JJ.) approved (or at least did not disapprove) of this in 
Crompton and Knowles Loom Works v. Hoffman, 1903, 5 O.L.R. 554. 

In Ontario the law, as laid down in these cases, seems to be that, 
in the case of a sale of this character, the purchaser cannot, before 
paying the full price, sue for general damage, but may set up a 
breach of warranty in reduction of the price, if that be sued for. 

If in the present case the damages claimed were general damage, 
which, to repeat the definition, is “the difference between the value 
of the article contracted for and that supplied,” the present pleading 
by way of counterclaim could be amended, and the amount made 
effective as a set-off to an amount at all events sufficient to meet 
the plaintiffs’ claim. And apparently that would be the only way to 
give any effect to the jury’s findings in this action. The point will 
be further considered later. 

But the damages are not put in that way either in the pleadings 
or in the evidence—and the claim is, if anything, for special damages. 


§ 4] New Hamburg Mfg. Co. v. Webb. a13 


It is, therefore, necessary to consider the right in respect of special 
damages of a purchaser under a conditional agreement, before he 
has paid his full purchase price. 

In Frye v. Milligan, 10 O.R. at p. 5138, it is said that “in Northwood 
v. Rennie, 1877-8, 28 C.P. 202, 3 A.R. 37, it was held that special 
damages could be recovered for breach of warranty on a conditional 
sale.” But it will be seen, by a reference to the report in 3 A.R. 
at p. 42, that the Court would not allow the defendant to insist that 
no action would lie on the warranty because there was no sale, 
holding him estopped by what took place at the trial. This case, 
therefore, does not much assist. 

But the Divisional Court in Crompton and Knowles Loom Works 
v. Hoffman, 5 O.L.R. 554 (see especially at p. 558), expressly held that 
damages such as loss of profits may be recovered, although the prop- 
erty has not passed. 

As we are not bound by these decisions (Mercier v. Campbell, 
1907, 14 O.L.R. 639), it becomes necessary to examine into the law 
upon principle. Upon such an examination it will, I think, appear 
that the distinction as to general and special damages is logically 
sound. When a purchaser sues a vendor for breach of warranty and 
claims general damages, he says in effect, “My chattel is less valuable 
than it would have been had it been as you warranted it.” It surely 
must be a complete answer for the vendor to say, “It is not your 
chattel, it is mine.” If the purchaser should reply, “It will be mine 
shortly,” an unanswerable retort would be: ‘Perhaps so, perhaps not; 
you may pay, but you may not: anyway it is time for you to cry 
out when you are hurt.” Consequently, there can be no action for 
general damage before the property passes. 

Leaving aside for the moment the question of setting up general 
damage by way of set-off in an action for the price, let us see how 
the case stands as to special damages. The purchaser says to the 
“ vendor—“You furnished me a machine to do a certain kind of work 
and with a warranty the implementing of which implied the capacity 
of the machine to do the work—the machine will not do the work, 
and I have lost money thereby.” It would be no answer for the 
vendor to say, “It is not your machine, it is mine.” The purchaser 
would say: “What of that? You furnished me with the machine and 
warranted it to do my work—it is of no importance whose machine 
it is, yours, mine, or any third person’s.” And he would be right. 

In Jones v. Page, 1867, 15 L.T.N.S. 619; Fowler v. Lock, 1872-4, 
L.R. 7 C.P. 272, 9 C.P.-751n., 10 C.P. 90, and many other cases, the 
property did not pass—the transactions were simply hiring — and 
yet a warranty was held enforceable. No reason can, I think, be 
shewn, on principle, why this should not be so. (It was from not 
observing the distinction between the two kinds of damage that the 
Manitoba Court in Copeland vy. Hamilton, 9 Man. R. 148, thought 
that Frye v. Milligan was opposed to the authorities cited at p. 145 
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of the report.) No one, in*short, can be injured by a diminution 
in value, simply, of a chattel, until he owns it; but he may be 
injured by the failure of a machine to do the work he wants it for, 
no matter who owns the machine. If this be the correct principle, 
Frye v. Milligan and Tomlinson v. Morris were rightly decided, on 
the one hand, and Crompton and Knowles Loom Works v. Hoffman, 
on the other. 

The suggestion as to set-off _made in the two first-named cases, 
and given effect to in Cull v. Roberts and Copeland v. Hamilton, is, 
do doubt, based upon the following consideration. While, until the 
article is wholly paid for, no action will lie for general damage, and, 
therefore, in strictness, there can be no set-off of such general damage 
in an action for the price, the purchaser might have brought an 
action for a declaration that he would be, upon paying for the article, 
entitled to be paid the amount of his general damage and for a 
declaration as to the amount of his general damage; that no further 
relief could be given in such an action is immaterial: Ontario Judica- 
ture Act, sec. 57 (5). The purchaser consequently would be allowed 
to set up such a case by way of counterclaim; and, upon obtaining 
his declaration, would set off his general damage so declared against 
the claim of the vendor. While technically and logically this would 
be the right procedure, the practical result would be the same as 
allowing a plea of set-off in the first instance. 


[Riddell J. then discussed the effect of the subject-matter being 
described in the contract as “rebuilt,” and came to the conclusion 
that the word constituted a warranty, not a condition, and that in 
any case the defendant by his conduct had deprived himself of the 
right, if any, to repudiate the contract and was limited to his claim 
for damages. In the result the appeal was dismissed. Falconbridge 
C.J.K.B. and Latchford J. concurred in dismissing the appeal. ] 


Appeal dismissed. 


HOLDEN v. BOSTOCK & CO. 


1902, 50 W.R. 323; S.C., 18 Times L.R. 317. In the Court of Appeal. 


Appeal by the defendants asking that the damages entered against 
them at the trial of the action, which took place at Manchester 
Assizes in February, 1901, before Bigham J., without a jury, might 
be reduced by £350. ; 

The facts were these: The plaintiffs, Messrs. Richard Holden 
(Limited), were a firm of brewers at Blackburn, and they had pur- 
chased from the defendants, Bostock & Co., sugar refiners at Liver- 
pool, invert sugar, an article which until lately was very largely 
used all over the country in the manufacture of beer. A parcel of 
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this invert sugar turned out to contain arsenic, having been made 
with impure sulphuric acid. The fact was not discovered until after 
the plaintiffs had used it, and consequently a very large quantity of 
beer had to be thrown away. The action was brought claiming 
damages for the beer thus spoiled and for other expenses and loss 
of business; the damages were set out under various heads in the 
statement of claim and in the particulars delivered by the plaintitfs. 
At the trial Bigham J. entered judgment for the plaintiffs with 
damages, amounting in the aggregate to £1,980. 

The appeal was heard by Lord Alverstone C.J., Collins M.R. and 
Mathew L.J. 


CoLttins M.R. read the following judgment, which had been pre- 
pared by the Lord Chief Justice, and was the judgment of the 
court: This is an appeal from a judgment of Bigham J., in a case 
heard before him without a jury at the Manchester Assizes in the 
month of February, 1901. The action was brought by the plaintiffs, 
who are brewers, against the defendants in respect of the supply by 
the defendants to the plaintiffs of sugar for use in the manufacture 
of beer, which was found to contain poisonous matter, in consequence 
of which large quantities of beer, which had been previously brewed 
by the plaintiffs, and in which the sugar supplied by the defendants 
had been used, had to be destroyed. The only questions argued upon 
the appeal were whether the plaintiffs were entitled to recover as 
part of their damages two items—(1) £50 cost of printing and 
_ advertising notices as to the change of brewing materials; (2) a sum 
of £300 being the amount of profits which the plaintiffs would have 
realized by the sale of beer which they had in stock and which had 
to be thrown away. 

As regards the item of £50, we are clearly of opinion that it was 
_ properly included. The general principle is that the plaintiff is en- 
titled to any damages which, in the opinion of the jury, were the 
natural consequences of the breach of contract. The measure of 
damages must in each case depend upon the facts of the case. No 
damages for general loss of business were given, but we think that 
in such a trade as the plaintiffs on the happening of such an oc- 
currence—namely, their having sent out to previous customers beer 
which had to be destroyed,—to advertise so as to minimize any 
possible loss of business, was a reasonable step, the cost of which, 
having been bona fide incurred by the plaintiffs, with that object, 
. they are entitled to recover from the defendants. 

We are also of the opinion that the judgment of Bigham J. upon 
the other point—namely, the £300—is right, and that the plaintiffs 
are entitled to recover that amount as representing the measure of 
damage caused to the plaintiffs by the breach of contract of the 
defendants. The facts which gave rise to the question depend upon 
certain admissions made at the trial. It was ultimately agreed that 
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the value of the beer destroyed in the hands of the plaintiffs for the 
purpose of sale was the sum of £1,800, of which the cost of the pro- 
duction of the beer was agreed to be £1,500, and £300 the profits 
which the plaintiffs would have made on sale. It was contended 
on behalf of the defendants that inasmuch as the beer to which 
these figures relate, and which was destroyed, had not been sold, but 
was in stock in the plaintiffs’ brewery at the time of the discovery 
of its poisonous character, plaintiffs’ damage must be limited to 
£1,500, on the ground that that was the cost to them of replacing 
the beer, and they would earn £300 on its sale. It was contended 
on behalf of the plaintiffs that prima facie, under ordinary circum- 
stances, the damage to the plaintiffs was the value in the market 
of the beer which would have to be purchased to replace that rend- 
ered useless by the defendants’ breach of contract. We are of opin- 
ion, upon the facts proved before the learned judge, that the con- 
tention of the plaintiffs is right. The measure of damages to a 
plaintiff under such circumstances is not the mere money which he 
would have to spend in order to reproduce the spoiled article, but 
the value to him of that article, as he possessed it, on the day when 
it had to be destroyed, and in the absence of special circumstances, 
of which there is no evidence in this case, the ordinary measure of 
that damage is the market price at which it could be replaced, or, 
in other words, the market value of the beer in his cellars. Mr. Hor- 
ridge, for the defendants, contended that although in many cases that 
was the true measure, and had in fact been recognized as being the 
true measure in this case—as regards beer which had to be pur- - 
chased to supply the place of the plaintiffs’ beer already delivered 
which had to be destroyed-—yet that, as the plaintiffs were the makers 
of the article, they were only entitled to claim such sum as damages 
as it would cost them to replace the beer in their cellars, including, 
if necessary, items for interest on capital, use of brewery, &c. We 
do not express any opinion as to whether under the special circumi- 
stances of some particular case, plaintiffs or defendants would be en- 
titled to put forward such a measure of damages, which might be 
either greater or less than the market price, according to the parti- 
cular facts of any individual case, but we are clearly of opinion that 
in the absence of any such special circumstances, the ordinary and 
proper measure of damages is the market price of the article lost 
on the day on which it had to be replaced. In this case, according 
to the learned judge’s note, which is confirmed by his own recollec- 
tion, the £1,500 represented the bare cost of replacing the beer, and 
the £300 the difference between the cost price and the value to the 
plaintiffs. Under these circumstances we are of opinion that the 
appeal on this point fails also, and that the appeal should be dis- 
missed with costs. 


Appeal dismissed. 
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BOSTOCK & CO. v. NICHOLSON & SONS. 
[1904] 1 K.B. 725; S.C., 73 L.J.K.B, 524. In the High Court of Justice. 


Brucr J. The judgment already delivered found that there was 
a contract for the sale of goods by description within s. 13 of the 
Sale of Goods Act, 1898—that is, a sale of B.O.V. [brown oil of vi- 
triol] commercially free from arsenic, and that there was an implied 
condition that the goods supplied should correspond with that descrip- 
tion; and when the defendants, in March, 1900, delivered B.O.V. which. 
was not commercially free from arsenic, there was a breach of the 
implied condition. It was further found by the judgment that the 
buyer did not expressly, or by implication, make known to the seller 
the particular purpose for which the goods were required, so-as to 
bring into operation sub-s. 1 of s. 14 of the Sale of Goods Act. The 
question now arises, what are the damages which the plaintiffs are en- © 
titled to recover against the defendants? The plaintiffs claim, first, 
the price paid for the acid supplied, which was not commercially free 
from arsenic. They say that the acid was worse than useless to 
them, and that the price paid for it was wholly thrown away. Sec- 
ondly, the plaintiffs claim the value of the material used for the pur- 
pose of making glucose and invert, which was spoilt by its being 
mixed with acid which proved to be poisonous at a time when the 
plaintiffs supposed the acid to be commercially free from arsenic. 
Thirdly, the plaintiffs claim a large sum of money as compensation 
for the goodwill of the business which the plaintiffs carried on as 
manufacturers of invert and glucose, and which the plaintiffs say has 
been entirely destroyed by the act of the defendants in supplying 
them with poisonous acid. Fourthly, the plaintiffs, before they dis- 
covered the poisonous properties of the acid, sold to brewers, for the 
purpose of being used in the brewing of beer, invert and glucose made 
from the poisonous acid, and they claim from the defendants the 
amount of damages which the brewers are entitled to recover against 
them. 

In order to arrive at the damages which the plaintiffs are entitled 
to recover, we must consider the provisions of the Sale of Goods Act, 
1893. Sect. 11, sub-s. 1(a), enacts that where a contract of sale is 
subject to any condition to be fulfilled by the seller, the buyer may 
waive the condition, or may elect to treat the breach of such condi- 
tion as a breach of warranty. In the present case the plaintiffs, the 
buyers, accepted the acid in ignorance that it did not fulfil the con- 
dition that it was commercially free from arsenic. Had they known 
of the breach of condition, they might have refused to accept the 
goods; but having accepted the goods in ignorance of the breach of 
condition, I think the case is one to which s. 11, sub-s. 1(c), applies. 
That sub-section enacts that where the property has passed to the 
buyer the breach of any condition to be fulfilled by the seller can 
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only be treated as a breach of warranty in the absence of a special 
term to the contrary. Sect. 53, sub-s. 1, enacts that where the buyer 
is compelled to treat any breach of a condition on the part of the 
seller as a breach of warranty the buyer may (b) maintain an action 
for damages for the breach of warranty. Sub-sect. 2 enacts that the 
measure of damages for breach of warranty is the estimated loss di- 
rectly and naturally resulting, in the ordinary course of events, from 
the breach of warranty. Sub-s. 3 of s. 53, which relates only to a 
breach of warranty of quality, has, I think, no bearing in the pre- 
sent case. Nichcl v. Godts, 10 Ex. 191, and Josling v. Kingsford, 
13 C.B. (N.S.) 447, illustrate the distinction between a mere wal: 
ranty of quality and a condition that the goods shall correspond with 
the description. Although in circumstances such as have happened 
in this case the buyer is compelled to treat the breach of the con- 
dition as a breach of warranty, yet in point of fact the damages for 
such breach of warranty are different from the damages which fol 
low from a mere breach of warranty of quality. 

The damages in the present case must, I think, be determined by 
the rule laid down in s. 53, sub-s. 2. Before I proceed to consider 
the meaning and application of this sub-section, I may refer to s. 44, 
which enacts that nothing in this Act shall affect the right of the 
buyer or the seller to recover interest or special damages in any case 
where by law interest or special damages may be recoverable. These 
two sections seem to be framed upon the rules laid down in Hadley 
v. Baxendale, 9 Ex. at p. 354. The passage is as follows: ‘“‘Where 
two parties have made a contract which one of them has broken, 
the damages which the other ought to receive in respect of such 
breach of contract should be such as may fairly and reasonably be 
considered either arising naturally, i.e., according to the usual course 
of things, from such breach of contract itself’—that seems to express 
the first rule; the following words seem to express the second rule: 
“or such as may reasonably be supposed to have been in the contem- 
plation of both parties, at the time they made the contract, as the 
probable result of the breach of it. Now, if the special circumstances 
under which the contract was actually made were communicated by 
the plaintiffs to the defendants, and thus known to both parties, the 
damages resulting from the breach of such a contract which they 
would reasonably contemplate would be the amount of injury which 
would ordinarily follow from a breach of contract under these special 
circumstances so known and communicated.” The words expressing 
the first rule have received general acceptance in a number of cases 
that were decided prior to the passing of the Sale of Goods Act, 1893. 
The words expressing the second rule have been subject to some 
criticism in the case of the British Columbia Sawmill Co. v. Nettle- 
ship, L.R. 3 C.P. 499, and in other cases; and the Legislature, in fram- 
ing the Sale of Goods Act, which was intended to be a consolidation 
Act, seem to have adopted the first rule in s. 53, sub-s. 2. The second 
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rule the Legislature did not adopt, but by the provisions of s, 54 
left at large the right of the buyer or seller to recover special dam- 
ages in any case where by law special damages may be recoverable. 

In the present case no special circumstances were communicated 
to the defendants so as to make them responsible for damages which 
would not ordinarily flow from their breach of contract. Therefore 
it seems to me the question I have to determine in this case must be 
determined by the rule laid down in sub-s. 2 of s. 53; in other words, 
what is the estimated loss directly and naturally resulting in the 
ordinary course of events from the breach of warranty. The rule 
so laid down excludes the element of the defendant’s knowledge; his 
liability is to depend, not upon the state of his mind, but upon the 
facts of the case. Sulphuric acid is used for a great variety of pur- 
poses; among other purposes, it has been used largely, at all events 
Since 1880, for the purpose of making glucose and invert to be used 
in brewing. Although the proportion of acid thus used for food pro- 
ducts is small as compared with the quantity used for other pur- 
poses, yet the use of the acid for food products cannot be said to be 
other than a well recognised and ordinary use. Although for many 
purposes to which sulphuric acid is applied the presence of arsenic 
in the acid is not prejudicial, yet, of course, the presence of arsenic 
in acid renders it wholly unfit to be used in the preparation of food 
products; and where acid is purchased on the condition that it should 
be commercially free from arsenic, and in reliance upon this condi- 
tion the purchaser applies acid supplied to him by the seller to one 
of the ordinary purposes for which such acid is used—i.e., for the 
manufacture of food products—and the acid supplied contains ar- 
senic, I think that the loss occasioned by rendering useless the ma- 
terial with which the acid was mixed for the purpose of making 
foodstuffs is a loss directly and naturally resulting in the ordinary 
eourse of events from the breach of the condition or warranty that 
the acid should be commercially free from arsenic. It is very diffi- 
cult to find authorities to throw light upon the meaning of the words 
“Joss,” “directly,” and “naturally,” “resulting, in the ordinary course 
of events, from the breach of warranty,’ because although there are 
a vast number of cases bearing upon the question of damages for 
breach of contract, yet most of them have been determined with re- 
gard to the damages supposed to have been in contemplation of the 
parties; and although that matter may still form an important factor 
in determining whether special damages are due under the second 
rule in Hadley v. Baxendale, 9 Ex. 341, or under s. 54 of the Sale 
of Goods Act, yet it seems to me that it is an element that has no 
place in considering the measure of damages laid down in sub-s. 2 
of s. 53. 

[Bruce J. then discussed Wilson v. Dunville, 1879, 6 L.R. Ir. 210; 
Cory v. Thames Ironworks Co., 1868, L.R. 3 Q.B. 181; Randall v. 
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Raper, 1858, in the present chapter, 84, supra; and Drummond v. Van 
Ingen, 1887, 12 App. Cas. 284.] 

In my opinion the plaintiffs are entitled to recover, first, the whole 
price paid by them for the impure acid, because the acid being worth- 
less to the plaintiffs there was an entire failure of consideration, and 
by virtue of s. 53, sub-s. 1(a), Sale of Goods Act, where there is a 
breach of warranty by the seller, the buyer may set up against the 
‘seller the breach of warranty in extinction of the price: see Poulton 
vy. Lattimore, 1829, 9 B. & C. 259; 32 R.R. 673. Second, the value of 
the goods that were rendered useless by being mixed with the poison- 
ous acid at a time when the plaintiffs were ignorant of the poisonous 
character of the acid. That, I think, is a loss directly and naturally 
resulting in the ordinary course of events from the breach of war- 
ranty. 

The claim of the plaintiffs for the loss of the goodwill of their 
business is not, I think, recoverable. It does not seem to me to be 
a loss directly and naturally resulting in the ordinary course of 
events from the breach of warranty. It did not arise directly from 
the act of the defendants, but arose from the act of the plaintiffs in 
selling the poisonous glucose and invert to brewers for use in the 
brewing of beer. The poisonous glucose and invert were not supplied 
by the defendants to the plaintiffs, but were manufactured by the 
plaintiffs; the damage to their credit arose, not directly from any 
act of the defendants, but arose from the act of the plaintiffs in 
manufacturing glucose and invert by means of poisonous acid, anc 
selling the glucose and invert so made as fit to be used in the brew- 
ing of beer. In Randall v. Raper, H.B. & EH. 84, there was an allega- 
tion in the declaration that the plaintiffs had been and were by 
means of the premises injured in their credit, in their said trade, 
and otherwise, and had been and were otherwise injured. And no 
doubt in point of fact the selling of inferior barley would tend to 
injure the credit of the plaintiffs in their trade as corn-factors, yet 
no one seems to contend that the damages under that head were re- 
coverable. So in Fitzgerald v. Leonard, L.R. Ir. 32 C.L. 675, it was held 
that damages for loss of trade could not be recovered. 

Further, I think that the plaintiffs are not entitled to recover 
against the defendants the sums which the brewers to whom the 
plaintiffs sold glucose and invert made from the poisonous acid are 
entitled to recover against them. I think the rule is correctly laid 
down in Smith’s Leading Cases in the note to Vicars v. Willcocks, 2 
Sm. L.C. 11th ed. p. 521, that no liability is incurred in the ordinary 
case of a separate and distinct collateral contract with a third pei- 
son uncommunicated to the original contractor or wrong-doer, al- 
though the non-performance of this contract may in one sense have 
resulted from the original wrongful act or breach of contract. In my 
opinion there are no special circumstances to entitle the plaintiffs 
to claim special damages under s, 54 of the Sale of Goods Act. | 
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The damages, therefore, will be confined to the two items I have 
mentioned—(1) the price paid for the impure acid; (2) value of the 
goods spoilt by being mixed with the impure acid. I have not gone 
into the figures, but I understand they can easily be agreed upon. 

Judgment for the plaintiffs. 


[This action by a dealer against a manufacturer was a sequel to 
a successful action by a brewer against the dealer: Holden v. Bos- 
tock, 1902, in the present chapter, §4, supra; see also Wren vy. Holt, 
1908, in chapter IV, §5, supra, an action by a consumer against the 
keeper of a beerhouse where Holden’s beer was sold over the counter. ] 


[As to the question raised above with regard to the “second rule” 
in Hadley v. Baxendale, see also Elbinger v. Armstrong, 1874, in the 
present chapter, §3, supra.] 


CATALANO & SANSONE v. CUNEO FRUIT AND 
IMPORTING CO. 


1919, 46 O.L.R. 160, 49 D.L.R. 610. In the Supreme Court of Ontario. 


Appeals by both parties from the judgment of Kelly J. to the Ap- 
pellate Division. 


RippeLtt J. The plaintiffs are a firm of fruit-merchants, carrying 
~ on business in London, Ontario; the defendants are wholesale fruit- 
dealers, carrying on business in Toronto, who bought 700 crates of 
peaches from the plaintiffs in Toronto, the peaches to be of a specified 
size and quality. The plaintiffs sue for the price of the peaches, and the 
defendants set up as a partial defence that the peaches were not as 
agreed. The learned trial judge gave effect to the contention of the 
defendants, and directed judgment to be entered for the plaintiffs for 
$746.37, a sum considerably less than the amount sued for. Neither 
party is satisfied with this adjudication and both appeal. 

I agree with the conclusion of my learned brother Kelly that the 
defendants are entitled to a reduction in the contract-price, that there 
was a representation and warranty, and that the warranty was bro- 
ken ; indeed this was not seriously contested in the argument. The 
whole question is as to the amount of the reduction to be allowed. 

Whatever may have been the earlier rule, since Mondel v. Steel, 
1841, 8 M. & W. 858, the decisions have been uniform that the abate- 
ment of the price to be allowed on a breach of warranty is the amount 
by which the subject-matter is worth less by reason of the breach 
of contract: ef. Davis v. Hedges, 1871, L.R. 6 Q.B. 687. 

Again, it is the actual reduction in value of the goods which must 
be considered, not an estimate made by either party, however cogent 
such an estimate may be as evidence against him who makes it. It 
cannot (in the absence of estoppel or special circumstances) deter- 
mine the rights of the parties. 
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Admittedly the method pursued by the learned trial judge is not 
the correct one, and it is our duty to find the true amount by the 
legal method. 

While it may not be quite conclusive, the price obtainable for goods 
is strong evidence of the actual value, and in case of doubt may be 
practically conclusive. 

The plaintiff Sansone admits that, had the peaches been good (as 
they were warranted to be), the defendants could have obtained $2.15 
to $2.25 per box, or at the time he was able to market them some 
10 or 15 cents lower. Consequently, according to this evidence, the 
value of the goods, if they were as they should have been, would 
be at least $2; the defendants’ president says $2 to $2.15 or $2.25; 
the witness Saso says $2.15 to $2.25; Badalato, $2.15 to $2.25. 

It is, I think, fairly proved that the selling price of these peaches, 
as they should have been, was at least $2 per box. 

When the peaches arrived, Culotta, the president of the defendants, 
opened the car and found a number of broken boxes. He closed the 
car-again, and notified Sansone, asking him to come over and examine 
the peaches with him. Sansone declined, said he was busy, and “You 
go ahead with the peaches .... you will find the peaches all right.” 
Culotta said, “I will go ahead with the peaches,” and added, “If the 
peaches turn out bad, damaged, you have got to make it right.” San- 
sone said, “Go ahead.” Culotta did not go back to the car, but pro- 
ceeded to sell the peaches, getting them out of the car, a load or two 
at a time, as they were needed. After selling a quantity, the quality 
and sizes were found wrong, and finally, after selling about 450 boxes, 
the defendants tried to sell the remaining 250 boxes by auction. Fail 
ing in that they sold at from 40 to 70 cents a box. 

There can be no pretence that the defendants did not use their 
best endeavours to sell the fruit to the best advantage; and the price 
realized may fairly be taken as the actual value, subject to what is 
said hereafter as to claims by purchasers from the defendants. 

The gross amount realized was $1,023.60; but the defendants were 
obliged to make an allowance to certain of their customers by reason 
of the defects in the fruit, in all $69.35, making the net proceeds 
$954.25. Had the peaches been as they were represented, the amount 
would have been at least $1400. 'The defendants then are damaged 
$445.75, but of this $17.75 is due to damaged boxes, for which the 
plaintiffs are not responsible: therefore, at least $428 must be deducted 
from the purchase-price. 

Such cases as Dingle v. Hare, 1859, 7 C.B.N.S. 145, and Randall v. 
Raper, 1858, E.B. & EH. 84, shew that a jury might give damages for 
the liability the purchaser has incurred by selling the goods on the 
same warranty as that on which he had bought, and that even if 
claims by purchasers from him had not been paid. As is said by 
Crompton J. in Randall v. Raper, at pp. 90, 91: “It is quite clear to 
me that .... the liability of the plaintiffs to pay their sub-vendees, 
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would be a proper item in estimating the damages. In an action for 
breach of contract you can recover only once; and the action accrues 
at the moment when the breach occurs. A liability to payment, which 
has been incurred by a plaintiff in consequence of the breach of a de- 
fendant’s contract, may well form a part of the damages, though it 
may be difficult to estimate them.” 

In a proper case that should or might be done, but here all claims 
made by the sub-vendees have been paid, and I have allowed them in 
determining the actual value of the peaches. 

There does not seem to be any probability of further claims being 
made, and we have no evidence of any sales that might result in 
claims—we should I think, not take anything purely hypothetical into 
account. 

The method here pursued seems to meet the approval of Byles J.: 
Dingle v. Hare, 7.C.B.N.S., at p. 160. 

The defendants are also entitled to an admitted set-off of $32, 
thus reducing the claim of the plaintiffs by $460, and making the 
amount. to which they are entitled ($1,169 less $460) $709, which is 
$72.07 less than the amount paid into Court—this sum of $72.07 the 
defendants should have. 

It remains to consider what, if any, effect should be given to an 
offer of the defendants which was refused by the plaintiffs. i 

When it became apparent that the peaches were not up to war- 
ranty, the defendants sent a sum of $740.25, asking the plaintiffs to 
accept it in full. It seems doubtful on the evidence whether this 
offer was formally without prejudice; but, in any event, it is evidence 
only—cogent evidence perhaps, but only evidence. Had the plaintiffs 
accepted this, as the result shews they should have, the matter would 
have been settled; but, having rejected it, they cannot claim that the 
defendants are in a worse legal position in fact than they would have 
been without it. 

Then comes the affidavit on appearance and the statement of de- 
fence shewing that the defendants thought that they were liable for 
$781.08. If the plaintiffs had accepted these figures, the action would 
have ended; but, as they did not, the defendants are not bound by 
their estimate. Cogent evidence, indeed, but only evidence. 

The amount, $781.08, was paid into Court, but that is not preju- 
dicial to the defendants, not being accepted in full: Rule 308; Barrie 
v. Toronto and Niagara Power Co., 1905, 11 O.L.R. 48. 

The plaintiffs have recovered less than the amount paid into Court 
—they should pay the costs of the action subsequent to the payment 
in: they were offered before action more than they were entitled to, 
and they should have no costs of the action before that time. 

As to the costs of appeal, it is true that the damages were esti- 
mated on a wrong principle, but an appeal is not an appeal against 
the reasons for a judgment, it is from the judgment itself. The re- 
spondent is always entitled to support a judgment on any ground. 


584 Catalano v. Cuneo Fruit Co. [ CHAP. VI. 


The plaintiffs fail on both the appeal and cross-appeal, the defendants 
succeed in both, and the plaintiffs should pay the costs of both. 

The judgment should be that the defendants receive out of Court 
from the moneys paid in the said sum of $72.07, also the amount of 
their costs from and after the payment into Court and including the 
appeal and cross-appeal; if the amount in Court is not sufficient to 
pay the sum of $72.07 and these costs, the plaintiffs will pay the bal- 
ance; if there be any balance in Court after the payment of $72.07 
and these costs, the plaintiffs. will receive it. 

Powell v. Vickers Sons & Maxim Limited, [1907] 1 K.B. 71; Best 
vy. Osborne, 1896, 12 Times L.R. 419. 


[Latchford and Middleton JJ. agreed with Riddell J. Meredith 
C.J.C.P. concurred in the result.] 
Judgment below varied in the defendants’ favour. 


SLATER v. HOYLE & SMITH. 
[1920] 2 K.B. 11; S.C., 89 L.J.K.B. 401. In the Court of Appeal. 


Appeal by the plaintiffs (sellers) from a judgment of Greer J. in 
favour of the defendants (buyers). 


Scrutron L.J. In this case I personally desired to reserve judg- 
ment, because of a question of the measure of damages of some gen- 
eral importance. 

Slater & Co., whom I call ‘‘the sellers,” sold to Hoyle-& Smith, whom 
I call “the buyers,” certain cotton goods, 3000 pieces, to a given speci- 
fication. After the buyers had received part of them, 1625 pieces, they 
refused to take any more—namely 13875 pieces—on the ground that 
the goods were so constantly and seriously below contract quality 
that there was no reason to believe that goods would be delivered in 
accordance with the contract. The sellers thereupon brought an ac- 
tion against the buyers for damages for refusing to accept 1375 pieces. 
The buyers counterclaimed for failure to deliver 1375 pieces according 
to contract, and for delivering 1625 pieces of inferior quality. 

As is usual, experts for both parties made an examination of what 
was treated as a sample of the goods actually delivered, in this case 
20 pieces, about 2600 yards, and gave contradictory evidence as to 
their condition and their compliance with the specification. The judge 
saw the witnesses and the goods, and heard their explanations of the 
defects in the goods produced, and he has found that the goods were 
not merchantable under the contract description. The appellants have 
not satisfied me that he was wrong in this. Some of the goods de- 
livered, about 690 pieces, were delivered to a sub-buyer from the 
buyers. The sub-buyer made oral complaints but did not reject the 
goods, and though at the time of the trial he was claiming on the 
buyers, he had not taken any actual legal proceedings. As he was 


using the goods for the manufacture of shirts, probably the measure 
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of damages and test of merchantable character were entirely different 
from those in the principal contract. There was less evidence about 
these goods than about the twenty pieces which both sides treated 
as a sample of the delivery, but in view of the way in which the 
case was fought on the sample bales, the judge below did not make 
any distinction between the goods delivered to the sub-purchaser and 
the rest of the bales, and I do not see my way to differ from him. 
Taking this view, the judge below gave judgment for the defendants. 
He, however, gave them only nominal damages for the 1375 pieces 
not delivered, as the market price had fallen below the contract 
price, so there was no loss. The buyers had claimed loss of profit 
under a contract, or a price higher than the market price; this the 
judge refused them as the parties had not contracted with reference 
to the sub-contract. As to the 1625 pieces delivered, the judge gave 
them the difference between the market price of sound goods and the 
market price of the goods as delivered. These market prices he took 
on a general average, though scientifically the measure should have 
been taken at the date of each delivery, an almost impossible task. 
His assessment was objected to by the appellants, and was no doubt 
somewhat rough and conjectural, but I see no reason to interfere 
with it if the principle is the principle to be applied. 

A point, however, was raised on which the Court desired to con- 
sider its judgment. It was said that as the sub-buyer of the 691 pieces 
delivered under the sub-contract had made no claim on the buyers, 
his sellers, the buyers, should not recover anything for the inferiority 
in the goods they redelivered to him; for, as the sub-buyer had paid 
the buyers their full contract price, to allow them to recover in addi- 
tion something for the inferiority would be to give them more if the 
goods were inferior than they would have got if they were sound 
and were to be delivered. It is to be observed that the buyers had 
two contracts with the sub-buyer, the first below the market price, the 
Second above it. Neither sub-contract formed the basis of the original 
contract; the buyers were under no obligation to deliver the goods 
of the original contract to the sub-buyer, and in fact they delivered 
under the first sub-contract a large quantity of goods not obtained from 
the sellers. Further, the judge has refused to make the sellers pay 
the profits which the buyers might have made by supplying sound 
goods from this contract under their second sub-contract, but the sell- 
ers, though freed from liability for the higher price of the second 
sub-contract, desire to take advantage of the lower price of the first 
sub-contract. Can they do so? It is well settled that damages for 
non-delivery or delay in delivery of goods, where there is a market 
price, do not include damages for the loss of any particular contract 
unless that contract has been in contemplation of the parties to the 
original contract: Horne v. Midland Ry. Co., 1873, L.R. 8 C.P. 13] 
The value of the goods in the market independently of any circum- 
stances peculiar to the plaintiff is to be taken: Great Western Ry. 
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Co. v. Redmayne, 1866, L.R. 1 C.P. 329; Williams v. Reynolds, 1865, 
6 B. & S. 495, 505, per Blackburn J. If the plaintiff has a profit- 
able contract to sell goods, and there is a market, he can supply him- 
self with the goods by purchasing in the market; and he is then left 
without the goods he should have received under the original contract 
and has lost their market value. But suppose his sub-contract is at 
a price below instead of above the market price, so that, if he delivers. 
goods under the sub-contract, he loses. Can his damages be limited 
by the amount he would hare received on the sub-contract? On the 
above reasoning it would seem not. He could supply the sub-con- 
tract by buying in the market, and then should have goods delivered 
to him of a certain market value, which he has lost because they 
were not delivered. This has been decided in the case of non-delivery 
of goods by the Court of Appeal in Rodocanachi v. Milburn, 1886, 18 
Q.B.D. 67, and by the House of Lords in Williams v. Agius, [1914] 
A.C. 510, where Rodocanachi v. Milburn was approved. In Rodocana- 
chi v. Milburn, goods should have arrived by a certain ship at a date 
when a certain market price prevailed. The owner had made a sub- 
contract to deliver similar goods at. a price below the market price. 
It was argued that if the goods had arrived the owner would only 
have received a price less than the market price, and that he ought 
not to get more by their non-arrival than by their arrival. The 
Court of Appeal rejected this argument, holding that the value of 
the goods must be assessed independently of any circumstance pecul- 
jar-to the plaintiff, “and so independently of any contract made by 
him for sale of the goods.’ In Williams y. Agius, the House of Lords 
approved this. In that case A. had not delivered coals which he had 
sold at 16s. 3d. a ton to W. At the time when they should have been 
delivered the market price was 23s. 6d.; but W. had sold a similar 
quantity and description of coals at 19s.; the question was whether 
A. ought to pay 7s. 3d. a ton damages, or only 2s. 9d. a ton, being the 
amount W. would have received if he had fulfilled his sub-contract. 
The House of Lords held the damages were 7s. 3d. a ton, approving 
Rodocanachi v. Milburn; and Lord Dunedin, [1914] A.C. 510, 528, 
held that the defaulting seller is neither mulct in damages for the 
extra profit the buyer would have got owing to a forward sale at 
over the market price, nor can he take benefit of the fact that the 
buyer has made a forward sale at under the market price. He put 
the case as a dilemma: “The truth is that the respondents’ argument 
leaves them in a dilemma. Hither the sub-sale was of the identical 
article which was the subject of the principal sale or it was not. 
If it was not, it is absurd to suppose that a contract with a third 
party as to something else, just because it is the same kind of thing, 
can reduce the damages which the unsatisfied buyer is entitled to 
recover under the original contract. If, on the other hand, the sub- 
sale is of the selfsame thing or things as is or are the subject of the 
principal sale, then ex hypothesi the default of the seller in the ori- 
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ginal sale is going to bring about an enforced default on the part of 
the original buyer and subsequent seller. And how can it ever be 
known that the damages recoverable under that contract will be cal- 
culable in precisely the same way as in the original contract? All 
that will depend upon what the sub-buyer will be able to make out. 
The only safe plan is, therefore, in the original contract, to take the 
difference of market price as the measure of damages and to leave 
the sub-contract and the breach thereof to be worked out by those 
whom it directly concerns.” 

Now apply these principles to the delivery of goods not sound but 
damaged. The only difference appears to be that in the case of non- 
delivery the buyer has not got the goods and has not paid their con- 
tract price; what he has lost is the difference between the market 
price of the goods and the contract price he would have to. pay to 
get them. If the goods are delivered damaged, he has got goods and 
has paid the contract price; what he has not got is sound goods, 
and his loss is therefore the difference between the market value of 
sound goods and the market value of these damaged goods. Again, 
sub-contracts do not come into account, for the buyer is under no 
obligation to use these goods for his sub-contract; he may buy in the 
market, and he will then be left with goods damaged to a certain ex- 
tent at the then market price of such goods instead of sound goods 
at the then market price of sound goods. The difference between the 
two market prices should be the measure of damages. If the buyer 
delivers under the sub-contract the damaged goods and has to pay 
damages, these damages will not be the measure of damages. As 
Lord Dunedin says, [1914] A.C. 510, 523: “How can it ever be known 
that the damages recoverable under that contract will be calculable 
in precisely the same way as in the original contract?” If these 
damages are greater than the difference in market price of sound and 
damaged goods, they will clearly not be recoverable. The result seems 
the same if they are less; it is res inter alios acta: ‘circumstances 
peculiar to the plaintiff,’ which cannot affect his claim one way or 
the other. If the buyer is lucky enough, for reasons with which the 
seller has nothing to do, to get his goods through on the sub-contract 
without a claim against him, this on principle cannot affect his claim 
against the seller any more than the fact that he had to pay very 
large damages on his sub-contract would affect his original seller. 

In support, however, of the proposition that the sellers could be 
relieved by what took place under the sub-contract, the case of Wer- 
theim v. Chicoutimi Pulp Co., [1911] A.C. 301, was relied on. This is 
a decision of the Privy Council, and though not technically binding 
on us, is of course entitled to the greatest respect. It was a claim 
for delay in delivery. The contract was to deliver wood pulp in 
November, 1900, when the market price was 70s. a ton. The pulp was 
delivered in July, 1901, when the market price was 42s. 6d. a ton; 
but the buyer had made a sub-contract for sale at 65s. a ton. The 
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Privy Council only gave the buyer 5s. a ton damages. It is difficult 
to see how this fits in with the principles above stated. If the buyer 
had made a sub-contract at 30s. a ton and only received that sum, it 
seems clear that the Privy Council would not have given him 40s. 
but only 27s. 6d. a ton, for they would have said the seller had 
nothing to do with the sub-contract. If the buyer had made a forward 
contract at 80s. and lost it, the Privy Council would not have given 
him 37s. 6d., but only 27s. 6d.: Horne v. Midland Ry. Co., L.R. 8 C.P. 
131; again for the reason that the seller had no concern with matters 
peculiar to the buyer. The buyer was under no obligation to deliver 
the contract goods on the sub-contract. If he had bought other goods 
and used them for the sub-contract, he would have been left with 
goods delivered at a time when the market price was 42s. 6d., instead 
of when it was 70s., and would have recovered 27s. 6d. Lord Atkin- 
son says, [1911] A.C. 301, 307, that in the case of non-delivery the 
price at which the purchaser might in anticipation of delivery have 
resold the goods is properly treated, where no question of loss of 
profit arises, as an entirely irrelevant matter. It is always so treated, 
as I understand the law, unless the buyer can affect the seller with 
such notice of the sub-contract as makes him liable for loss by its 
non-fulfilment. But he goes on to say that the existence of a subh- 
contract shows that the real value of the goods is more than the mar- 
ket value and the loss he sustains must be measured by that price. 
I respectfully think that all the English decisions show that a plain- 
tiff cannot measure the real value of what he has lost by reference 
to a contract peculiar to himself, for which the defendant is not re- 
sponsible, and that his loss therefore is not measured by that price. 
Wertheim v. Chicoutimi Pulp Co. was a case of delay in delivery 
and not, as the present, a case of delivery of inferior goods. I should 
myself have thought the principles applying to these two cases were 
the same as those applying to non-delivery, and that the Privy Coun- 
cil judgment was erroneous as departing from those principles. But — 
at any rate it does not decide the case of delivery of inferior goods 
instead of sound goods, which appears to me the same as the ease of 
non-delivery of any goods at all. It is true that on these principles 
the plaintiff may recover more than an indemnity. English law fre- 
quently gives him less than his real loss. The plaintiff in Horne-y. 
Midland Ry. Co., L.R. 8 C.P. 131, a case of delay, certainly sustained 
a real loss greater than the amount he recovered. The plaintiff in 
British Columbia Sawmill Co. v. Nettleship, 1868, L.R. 3 C.P. 499, a 
ease of non-delivery, certainly recovered much less than his real loss. 
The plaintiffs in Salford Corporation v. Lever, [1891] 1 Q.B. 168, 
recovered their real damage twice. The rules of English law do not 
always give exact indemnity, and in this case I think they do not. 
For these reasons I think that Greer J. was right in disregarding 
the fact that the buyers, for reasons we do not know, were able to 
deliver inferior goods under their sub-contract without having to 
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fact if they had had to pay larger damages than the difference in 
market value. 

In my view the appeal should be dismissed with costs. 


[Bankes and Warrington L.JJ. also gave reasons for dismissing 
the appeal. ] 
Appeal dismissed. 
[As to damages for breach of warranty, see also Wallis v. Pratt, 
1911, in chapter IV, §3, supra; Jones v. Just, 1868, in chapter IV, 
§6(a), supra; Poulton vy. Lattimore, 1829, Bainton v. Hallam, 1920, 
Merrill v. Waddell, 1920, in chapter V, §8(b), supra; Street v. Blay, 
1831, 2 B. & Ad. 456; Mondel v. Steel, 1841, 8 M. & W. 858; Dingle 
v. Hare, 1859, 7 C.B.N.S. 145; Heyworth v. Hutchinson, 1867, L.R. 2 
Q.B. 447; Lalor v. Burrows, 1868, 18 U.C.C.P. 321; Smith v. Green, 
sto. a CP Ds 925 23Skh.C2 5663" Churchev.— Abell, 1877, <1::Can.S:.C.R- | 
442; Cook v. Thomas, 1889, 6 Man. R. 286; Hammond vy. Bussey, 1887, 
20 Q.B.D..79; Jackson vy. Watson, [1909] 2 K.B. 193; Lamont v. Wen- 
ger, 1911, 22 O.L.R. 642; Cointat v. Myham, [1913] 2 K.B. 220; Stein- 
acker v. Squire, 1913, 30 O.L.R. 149, 19 D.L.R. 434; Wood v. Ander- 
son, 1915, 33 O.L.R. 143; Bishinsky v. Appleton, 1921, 50 O.L.R. 426, 
64 D.L.R. 477; Hamilton Gear Co. vy. Lewis, 1924, 54 O.L.R. 585, [1924] 
3 D.L.R. 367; Benjamin on Sale, 6th ed. 1920, pp. 1123-1154.] 


[As to the buyer’s remedies for breach of warranty in the United 
States, see Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1510-1552. The 
relevant provisions of the Uniform Sales Act are quoted in the notes 
following Wallis v. Pratt, 1911, in chapter IV, §3, supra.] 


§5. Specific performance. 

[As to specific performance of a contract of sale of goods, or an 
- order in equity or in an action of detinue for delivery up of a speci- 
fic chattel, see Jones v. Tankerville, 1909, in chapter I, §2(a), supra, 
and the following cases collected in Smith and Read, Cases on Equity 
(Book II, Specific Performance: chapter I, Positive Contracts): Pu- 
sey v. Pusey, 1684, 1 Vern. 273, 2 White & Tudor L.C. Eq. 458; Cud 
v. Rutter, 1719, 1 P. Wms. 570, S.C., Cuddee v. Rutter, 1719, 5 Vin. 
Abr. 538, pk 21, 2 White & Tudor L.C. Eq. 422; Duke of Somerset v. 
Cookson, 1735, 3 P. Wms. 390, 2 White & Tudor L.C. Eq. 459; Buxton 
v. Lister, 1746, 3 Atk. 383; Flint v. Corby, 1853, 4 Gr. 45; Falcke v. 
Gray, 1859, 29 L.J. Ch. 28, S.C., 4 Drew. 658; Coster v. Long, 1896, 26 
Can. S.C.R. 430; Dominion Iron and Steel Co. v. Dominion Coal Co., 
[1909] A.C. 295, on appeal from the Supreme Court of Nova Scotia, 
1908, 43 N.S.R. 77; Fraser v. Sam Kee, 1916, 9 W.W.R. 1281; Cohen 
v. Roche, [1927] 1 K.B. 169; Behnke v. Bede, [1927] 1 K.B. 649; In 
re Wait, [1927] 1 Ch. 606, reversing [1926] Ch. 962. See also Ben- 
jamin on Sale, 6th ed. 1920, pp. 1120-1122; Williston. on Sales, 6th 
ed. 1924, vol. 2, pp. 1507-1510.] 


CHAPTER VII. 
UNPAID SELLER’S REMEDIES AGAINST THE GOODS. 


81. Seller's lien or right of retention, 


SWEET AND ANOTHER, ASSIGNEES OF GARD, A 
BANKRUPT v. PYM. 


1800, 1 Hast 4, 102 E.R. 2, 5 R.R. 497, 16 R.C. 142. In the King’s Bench. 


In trover for certain bales of cloth the facts appeared to be these. 
The bankrupt, a clothier residing in London, before his bankruptcy 
employed the defendant, a fuller residing in Exeter, in his business; 
and at the time of the transaction after-mentioned the bankrupt was 
indebted to the defendant upon the general balance of accounts in 
more money than the value of the goods in question; and by the cus- 
tom of the trade at Exeter the defendant had a lien for his general 
balance. The cloths for which the action was brought had been sent 
by Gard before his bankruptcy to the defendant to be fulled as usual; 
and after they were finished the defendant, in consequence of prior 
orders from Gard, shipped them on board a certain vessel at Exeter 
to be forwarded to him in London, and sent the invoice to Gard. No 
bill of lading was signed by the captain at the time of the shipment; 
but soon after the vessel sailed, Pym, hearing of Gard’s bankruptcy, 
followed and overtook the captain off Deal in his passage to Lon- 
don, and there, procured him to sign a bill of lading to Pym or his 
order, by virtue of which Pym obtained the delivery of the goods on 
their arrival in London. 


At the trial before Lord Eldon, at the last assizes for the city of 
Exeter, the plaintiffs recovered a verdict under his Lordship’s direc- 
tion, he being of opinion that no person having a lien on goods, can, 
if he part with the possession afterwards, stop them in transitu, and 
thereby revive his lien against the owner. But he gave the defend- 
ant’s counsel leave to move this Court to enter a nonsuit, if they should 
be of a different opinion. 


Gibbs now moved accordingly, on the ground that the captain hay- 
ing received the goods from the defendant, and not being accountable 
to any other person for the delivery of them (for he had received no 
orders from Gard), it was the same as if they had remained in the 
actual possession of the defendant. That there could have been no 


§ 1) Sweet v. Pym. . 591 


doubt if the defendant had taken the bill of lading to his own order 
at first; and his taking it afterwards before the goods got to the pos- 
session of Gard was the same thing. It was equally an acknowledge- 
ment by the captain that he held the custody of them on the defena- 
ant’s account. 


Lorp Kenyon C.J. The right of lien has never been carried fur- 
ther than while the goods continue in the possession of the party claim- 
ing it. Here the goods were shipped by the order and on account of 
the bankrupt, and he was to pay the expense of the carriage of them 
to London; the custody, therefore, was changed by the delivery to the 
captain. In the case of Kinloch v. Craig, 3 T.R. 119, afterwards in 
Dom. Proc. 3 T.R. 786, where I had the misfortune to differ with my 
brethren, it was strongly insisted that the right of lien extended be- 
yond the time of actual possession; but the contrary was ruled by 
this Court, and afterwards in the House of Lords; though there the 
factor had accepted bills on the faith of the consignments, and had 
paid part of the freight after the goods arrived. 


Grose J. I consider the delivery of the goods by Pym to the cap- 
tain to be equivalent to a delivery by Gard. 
Rule refused. 


MARTINDALE v. SMITH. 


WAI @.Bass89o, dts 4 RR. £18is 55° R-R- 2852 SiC., 10°L.S-Q@.B: 155.- In 
‘the Queen’s Bench. 


Trover for goods and chattels, to wit, six stacks of oats, etc., of 
which plaintiff was lawfully possessed as of his own property. Pleas: 
(1) Not guilty. (2) That plaintiff was not possessed of the goods, 
‘and chattels as of his own property, in manner and form, etc. Issues 
thereon. 

On the trial, before Alderson B., at the Cumberland Spring Assizes, 
1839, it appeared that defendant, being owner of six stacks of oats 
then standing on his ground, sold them to the plaintiff, under the 
following written contract: 

“April 23rd, 1838. Sold to Mr. John Martindale of Catterlen six 
oat stacks, for £85. 

John Smith gives John Martindale liberty to let the stacks stand, 
if he thinks fit, until the middle of August next; and John Martin- 
dale to pay John Smith for the stacks in twelve weeks from the date 
hereof.” 

Signed by the parties. 

In the beginning of July, the defendant told the plaintiff that, if 
he, plaintiff, did not pay on the 16th of that month, defendant would 
consider the contract at an end. The plaintiff did not pay on that 
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day, but afterwards requested time, which the defendant refused to 
give, adding that plaintiff, as he had failed in payment at the time 
appointed by the contract, should not have the stacks. Two or three 
days afterwards, the plaintiff tendered the money; which the defend- 
ant refused to accept. On the 14th of August, the plaintiff served 
defendant with a written notice, in which he repeated the tender, and 
stated that he should attend to remove the stacks on the next day at 
ten in the morning, and demanded that he should then be admitted 
to the field in which the stacks were, requiring the defendant not to 
sell them. An actual tender was then again made, and refused: and 
defendant afterwards sold the stacks. The defendant’s counsel con- 
tended that plaintiff, having made default in payment at the appoini- 
ed day, was not entitled to the possession. The learned judge directed 
a verdict for the plaintiff, giving leave to move to enter a verdict for 
the defendant on the second issue. In Easter term, 1839, Dundas ob 
tained a rule accordingly. 

Alexander and Knowles showed cause. 

Cresswell, Dundas and Ramshay, contra. 


Lorp DENMAN C.J. now delivered the judgment of the Court (Lord 
Denman C.J., Littledale, Patteson and Coieridge JJ.). After stating 
the facts, his lordship proceeded as follows: 

Having taken time to consider our judgment, owing to the doubt 
excited by a most ingenious argument, whether the vendor had not 
a right to treat the sale as at an end and reinvest the property in 
himself by reason of the vendee’s failure to pay the price at the ap- 
pointed time, we are clearly of opinion that he had no such right, and 
that the action is well brought against him. For the sale of a specific 
chattel on credit, though that credit may be limited to a definite per- 
iod, transfers the property in the goods to the vendee, giving the 
vendor a right of action for the price, and a lien upon the goods, if 
they remain in his possession, till that price be paid. But that de- 
fault of payment does not rescind the contract. Such is the doctrine 
cited by Holroyd J., from Com. Dig. Agreement (B. 3), in Tarling 
v. Baxter, 6 B. & C. 360, 362; and it will be found consistent with 
all the numerous cases referred to in the course of the argument. In 
a sale of chattels, time is not of the essence of the contract, unless 
it is made so by express agreement, than which nothing can be more 
easy, by introducing conditional words into the bargain. The late case 
of Stead v. Dawber, 10 A. & E. 57, does not apply, depending (as Parke 
B. truly observed in Marshall v. Lynn, 6 M. & W. 117), not on the 
materiality of the alteration in the contract, but on the fact of the 
alteration only. 

Pothier, in his Traité du Contrat de Vente, part v. ch. 2, s. 6, art. 
475 (Ciuvres, tom. 1, p. 640, 2nd ed.), cites the Civil Code for the 
proposition, that a purchaser’s delay in paying the price does not give 
the vendor a right to require a dissolution of the contract; he can 
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only exact by legal procedure the payment of the price due to him. 
“Non ex eo, quod emptor non satis conventioni fecit, contractus irritus 
constituitur,’” Cod. lib. iv. tit. 44, s. 14. He adds, however, that, from 
the difficulty of enforcing payment from debtors, the French law had 
departed from the rigour of these principles, permitting a suit for 
the dissolution of the contract for default of payment. The judge 
then appointed a more distant day; which passed, and no payment 
made, the vendor was permitted to resume possession of the thing 
sold. But, even after sentence of dissolution, the purchaser may pre- 
vent that effect, and keep what he has bought, by appealing, and of- 
‘fering, on that appeal, the price which he owes, with interest and ex- 
penses. 

The vendor’s right, therefore, to detain the thing sold against the 
purchaser must be considered as a right of lien till the price is paid, 
not a right to rescind the bargain. My brother Alderson directed the 
jury according to these principles: and the rule for setting aside the 
verdict must be discharged. i 

Rule discharged. 


GRICE v. RICHARDSON. 
LS Tiseoe ADDI CAS cores. Crd) Wide Oras. lh the: erivv=Council. 


The judgment of Sir James W. Colvile, Sir Barnes Peacock, Sir 
Montague HE. Smith and Sir Robert P. Collier was delivered by 


Sir Barnes Peacock. This is an appeal from a judgment of the 
Supreme Court of the colony of Victoria, making absolute a rule nisi 
obtained on the 25th of November, 1876, to set aside a nonsuit, and 
enter a verdict for the respondents for £1252 4s. 2d. with costs, in 
an action brought by the respondents as trustees of the property of 
Joseph Webster and James Grice Goulstone, trading as Joseph Web- 
ster & Co., insolvents, to recover from the appellants damages for the 
alleged conversion of 551 half chests and 297 boxes of tea. 

The tea in question was the residue of three parcels which had 
been purchased at different dates between the 13th of February and 
the 1st of June, 1876, from the appellants by the respondents, who 
gave their acceptances or-promissory notes for the price. The appel- 
lants, who had imported the tea, were also warehousemen, having a 
bonded warehouse, in which, upon its importation, they had ware- 
housed it. On the oceasion of each sale they handed to the respond- 
ents certificates or warrants, each of which stated that the tea cov- 
ered by it was warehoused by the appellants on the lst of January, 
1876, and was deliverable to order by indorsement thereon. The 
certificates were in the first instance indorsed generally by the ap- 
pellants. Subsequently, the clerk of Messrs. Joseph Webster & Co. 
got the words “of J. Webster & Co.” written upon each of the delivery 
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orders or certificates. The additional words were signed by J. D. L. 
Morton, the clerk of Grice, Sumner & Co.; and by virtue of those words 
it appears that the delivery orders, instead of making the teas de- 
liverable generally to order by indorsement, made them deliverable 
to the order of J. Webster & Co. On three subsequent dates between 
the 13th and 30th of June, 1876, entries were made in the transfer of 
certificates at the bonded warehouse, importing that the teas had been 
transferred to J. Webster & Co. On the 38rd of July, 1876, Joseph 
Webster & Co. became insolvent, and their acceptances and notes were 
subsequently dishonoured, and have never been paid. Before their 
insolvency all the teas purchased by them, except those for which the 
action was brought, had been actually delivered to them or to their 
order, and the question is, whether the transactions above described 
were such as to deprive the vendors of their right of lien. 

In the cases of Bloxam v. Sanders, and Bloxam v. Morley, 4 B. & 
C. 949, Mr. Justice Bayley lays down the rule very clearly. He says, 
“The seller’s right in respect of the price is not a mere lien which he 
will forfeit if he parts with the possession, but grows out of his ori- 
ginal ownership and dominion; and payment or a tender of the price 

is a condition precedent on the buyer’s part, but until he makes such 
payment or tender, he has no right to the possession. If goods are 
sold upon credit, and nothing is agreed upon as to the time of deliv- 
ering the goods, the vendee is immediately entitled to the possession, 
and the right of possession and the right of property vest at once 
in him. But his right of possession is not absolute; it is liable to be 
defeated if he becomes insolvent before he obtains possession. Whe- 
ther default in payment when the credit expires will destroy his 
right of possession, if he has not before that time obtained actual 
possession, and put him in the same position as if there had been no 
bargain for credit, it is not now necessary to inquire, because this is 
a case of insolvency, and in cases of insolvency the point seems to 
be perfectly clear.” 

It seems, therefore, to be clearly settled, that unless actual pus- 
session has been delivered to the purchaser the vendor is not de- 
prived of his right of lien as against the assignees of the purchaser 
in the event of his insolvency. 

But the question in this case arises from the circumstance that 
the appellants filled the double character of vendors and warehouse- 
men. By the delivery order it was stated that rent was to commence 
from the 12th of January, 1876; and it appears that at the time when 
Webster & Co. obtained a transfer of the goods to themselves, their 
clerk had the rent calculated up to the month of July. The question 
then comes, was the arrangement that warehouse rent was to be paid 
equivalent to an actual delivery, so as to prevent the vendors from 
having their right of lien. That point seems to have been deter- 
mined in the case of Miles v. Gorton and Others, which has been cited 
from the 2nd Crompton and Meeson’s Reports, p. 504. The following 
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is the marginal note in that case: “Goods were sold under an invoice 
which expressed that they remained at rent. The vendee subse- 
quently accepted a bill drawn by the vendor for the price, which 
was negotiated by the vendor. Whilst the bill was running, the 
vendee sold a part, which, by his direction, was delivered by the 
vendor to the sub-vendee, whom the vendor charged with warehouse 
rent for the part, which he paid. Subsequently the vendee became 
bankrupt, and the bill was dishonoured. Held that the assignee of 
the bankrupt vendee could not without paying the price maintain 
trover against the vendor for the residue of the goods which had 
remained in his hands.” In the argument in that case it was con- 
tended that the vendor held in two capacities,—one as warehousemen 
and the other as vendor. Sir William Follett, in arguing the case, 
said, “It can surely make no difference whether the receipt of rent, 
and the other acts shewing a delivery, are done by a third person, 
or whether the vendor unites in himself the character of vendor and 
warehouseman; the acts done by him as a warehouseman must have 
the same effect on his rights as vendor as if those acts were done 
by a third person being a warehouseman, and not the vendor.” In 
answer to that remark Mr. Justice Bayley says, “The goods remained 
in the possession and contro] of the vendor. Where the goods are in 
the hands of a third person; such third persons becomes by the 
delivery order the agent of the vendee, instead of the vendor, and 
it may then well be said that the warehouse is the warehouse of 
the vendee, as between him and the vendor. I do not think that the 
payment of warehouse rent has the effect of a constructive delivery 
of the whole in a case where the goods remained in the possession 
of the vendor.” ’ 

In this case the goods, whilst in the warehouse, though rent was 
payable for them, remained in the possession of the appellants: and 
their Lordships are of opinion that as the goods remained in the 
possession of the vendors, and no actual delivery had been made 
to the purchasers, the vendors’ lien revived upon the insolvency of 
the vendees. 

Under these circumstances their Lordships think that the plaintiffs 
are not entitled to recover; and they will humbly advise Her Majesty 
that the judgment of the Supreme Court and the rule absolute be 
reversed and set aside, and that the rule to set aside the nonsuit 
and to enter a verdict for the plaintiffs, respondents, be discharged 
with costs. The costs of this appeal will be paid by the respondents. 


Appeal allowed. 


[See also Elmore v. Stone, 1809, Baldey v. Parker, 1823, and Cusack 
vy. Robinson, 1861, in chapter 1, § 3, supra.] 


[As to a lien compared with a pledge, see Donald v. Suckling, 


596 Grice v. Richardson. [CHAP. Vl. 
1866; aR. 1 Q3Ba25 85,221 RC. 301; The Odessa, [1916] 1 A.C. 145; 
Prete v. Lauzon, 1922, in chapter III, §4, supra.] 


[As to an unpaid seller’s lien, see also Dixon v. Yates, 1833, 5 
B. & Ad. 313, 23 R.C. 385; Valpy v. Oakeley, 1851, in chapter VI, $3, 
supra; In re Edwards, Ex parte Chalmers, 1873, in chapter V, §1, 
supra; a note on the last two cases and ss. 39 and 41 of the Sale of 
Goods Act by Arthur Cohen in 19 Law Quarterly Review 114 (April 
1903); Mason v. Hatton, 1877, 41 U.C.R. 610; McGregor v. Whalen, 
1914, 31 O.L.R. 548, 20 D.L.R. 489; Lyons v. May, [1923] 1 K.B. 685; 
Benjamin on Sale, 6th ed. 1920, pp. 954-984; Williston on Sales, 2nd 
ed. 1924, pp. 1306-1324. ] 


§2. Sellers right of stoppage in transitu. 


WISEMAN v. VANDEPUTT. 
1690, 2 Vernon 208, 23 E.R. 732. In Chancery. 


The plaintiffs being assignees under a statute of bankruptcy taken 
out against the Bonnells, brought their bill for a discovery and 
relief, touching two cases of silk at first consigned by Altoniti and 
Antinori to the Bonnells, then considerable merchants in London; 
but before the ship set sail from Leghorn, news came that the 
Bonnells were failed, and thereupon Altoniti and Antinori alter the 
consignment of the silks, and consign them to the defendant. 

Upon the first hearing, the court ordered all letters, papers, &c., 
to be produced, and that the parties proceed to a trial in trover, 
to see whether the first consignment, notwithstanding the altering 
thereof, and new consignment made, before the ship sailed, vested 
the property of those silks in the Bonnells; and upon the trial, and 
verdict being given for the plaintiffs, the cause now came on upon 
the equity reserved. 

The court declared the plaintiffs ought not to have had so much 
as a discovery, much less any relief in this court, in regard that the 
silks were the proper goods of the two Florentines, and not of the 
Bonnells, nor the produce of their effects; and therefore, they having 
paid no money for the goods, if the Italians could by any means 
get their goods again into their hands, or prevent their coming into 
the hands of the bankrupts, it was but lawful for them so to do, and 
very allowable in equity. 

And it was so ruled in the like case between Wigfall and Motteux, 
&c., and lately between Hitchcox and Sedgwick in case of a pur- 
chase, without notice of bankruptcy. Therefore decreed an account, 
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if anything due from the Italians to the Bonnells, that should be 
paid the plaintiffs, but they should not have the value of the silks 
by virtue of the consignment or verdict, and put the Italians to 
come in as creditors under the Statute of Bankrupts. 


BETHELL & CO. v. CLARK. 
1888, 20 Q.B.D. 615; S.C., 57 L.J.Q.B. 302; In the Court of Appea!. 


Appeal from the judgment of the Queen’s Bench Division on a 
special case. . 

The facts are fully stated in the report of the case in the Court 
below, (19 Q.B.D. 553). For the purposes of this report they may 
be briefly stated as follows: The special case was stated on inter- 
pleader proceedings to determine the title to the possession of certain 
goods. The goods had been sold by Clark & Co., iron-founders at 
Wolverhampton, to Tickle & Co. of London. The order for the goods 
did not specify any place to which they were to be sent, but on 
June 28, 1885, the purchasers wrote the vendors as follows: ‘Please 
consign the ten hogsheads of hollow ware to the ‘Darling Downs,’ to 
Molbourne, loading in the Hast India Docks here.” The goods were 
delivered by the vendors to the London and North Western Railway 
Company, to be forwarded to the ship. They were accordingly sent 
by railway to Poplar, and taken thence to the ship in lighters by the 
Thames Steam Tug and Lighterage Company, as agents of the rail- 
way company, a mate’s receipt being taken for them on shipment, 
which was forwarded to the purchasers. The vendors being informed 
that the purchasers were insolvent gave notice to the railway company 
to stop the delivery of the goods on board the ship; and the railway 
company gave a similar notice to the lighter company, but too late 
to prevent the shipment of the goods on the “Darling Downs.” Bills 

_of lading for the goods in accordance with the mate’s receipt had 
been made out and signed ready for delivery, but, not having been 
applied for at the time, they remained in the possession of Bethel] 
& Co., the owners or agents for the “Darling Downs,” who were stake 
holders in the interpleader. Shortly after the shipment the ‘Darling 
Downs” proceeded to Melbourne with the goods on board, but before 
she arrived at Melbourne the vendors wrote to the shipowners claiming 
the goods as their property. A petition in bankruptcy having been 
filed by the purchasers of the goods, a scheme of arrangement was 
sanctioned by the creditors, and a trustee appointed to administer 
their estate and effects. The goods being claimed by such trustee 
and also by the vendors, the shipowners interpleaded. The question 
for the court was whether the trustee or the vendors were entitled 
to the possession of or property in the goods. 

The court below (Mathew and Cave JJ.) gave judgment for the 
vendors on the ground that the right of the vendors to stop the 
goods in transitu continued till they arrived at Melbourne. 
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Lorp EsHEeR M.R. In this case the vendors being unpaid and the 
purchasers having become insolvent, according to the law merchant 
the vendors had a right to stop the goods while in transitu, although 
the property in such goods might have passed to the purchasers. 
The doctrine of stoppage in transitu has always been construed 
favourably to the unpaid vendor. The rule as to its application has 
been often stated. When the goods have not been delivered to the 
purchaser or to any agent of his to hold for him otherwise than as 
a carrier, but are still in the hands of the carrier as such and for 
the purposes of the transit, then, although such carrier was the 
purchaser’s agent to accept delivery so as to pass the property, never- 
theless the goods are in transitu and may be stopped. There has 
been a difficulty in some cases where the question was whether the 
original transit was at an end, and a fresh transit had begun. The 
way in which that question has been dealt with is this: where the 
transit is a transit which has been caused either by the terms of 
the contract or by the directions of the purchaser to the vendor, 
the right of stoppage in transitu exists: but, if the goods are not in 
the hands of the carrier by reason either of the terms of the contract 
or of the directions of the purchaser to the vendor, but are in transitu 
afterwards in consequence of fresh directions given by the purchaser 
for a new transit, then such transit is no part of the original transit, 
and the right to stop is gone. So also, if the purchaser gives orders 
that the goods shall be sent to a particular place, there to be kept 
till he gives fresh orders as to their destination to a new carrier, the 
original transit is at en end when they have reached that place, and 
any further transit is a fresh and independent transit. The question 
is, under which of these heads the present case comes. In this case 
the contract does not determine where the goods are to go. It is 
argued for the vendors that directions were given by the purchasers 
to the vendors that the goods should be forwarded by carriers to 
Melbourne, so that while they were in the hands of any of the 
different sets of carriers who would necessarily be employed in so 
forwarding them, and until they arrived at Melbourne, they were still 
in transitu. The question, whether that is so, is a question of fact 
in the particular case. The goods were purchased at Wolverhampton, 
and, after the contract was made, the purchasers gave directions once 
and once only as to what was to be done with them. It was argued 
that those directions were to deliver them on board a particular 
ship in the Hast India Docks, and that there were no directions 
beyond the directions for such delivery, but that a fresh direction 
as to the ultimate destination of the goods would be required; and 
therefore the original transitus was at an end when the goods 
were put on board the ship. That question turns on the true con- 
struction of the letter of June 28, which says, “Please deliver the 
ten hogsheads of hollow ware to the Darling Downs, to Melbourne, 
loading in the Hast India Docks here.” The argument really amounted 
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to saying that the meaning was that the goods were to be delivered 
on board the ship to be kept by those in charge of her as in a 
warehouse, and subject to orders from the purchasers either to deliver 
the goods back again out of the ship or to take them on where 
the ship was going. That cannot be the business meaning of the 
transaction. Here we have a ship loading in the docks for Melbourne, 
and the captain would have no authority to receive goods on board 
as a warehouseman, or for any purpose but to be carried to Mel- 
bourne. The meaning is that the goods were to be delivered on 
board to be carried to Melbourne. What would be the mode in 
which they were so delivered? They would be put on board and the 
mate’s receipt would be taken for them, the terms of which would 
show that the goods were received for carriage to Melbourne, and a 
bill of lading would afterwards be signed in the terms of such receipt. 
That is what was done here. 

It follows, in my opinion, that those goods were in the hands of 
carriers as such, and in the course of the original transitus from 
the time they left Wolverhampton till they reached Melbourne. The 
case therefore falls within the doctrine of stoppage in transitu, und 
is not within the class of cases where, goods going through the 
hands of a number of carriers, at some stage in the process fresh 
directions are required from the purchaser as to further carriage. 
Here no such further directions were required. The letter of June 
28 gives all the directions necessary for the transit to Melbourne. 
It is not necessary to refer to all the authorities cited. The argument 
of the counsel for the trustee is directly met by what was said 
by Bowen L.J. in Kendal v. Marshall, Stevens, & Co., 11 Q.B.D. 356, 
at p. 369. He there says: “Where goods are bought to be after- 
wards despatched as the vendee shall direct, and it is not part of 
the bargain that the goods shall be sent to any particular place, 
in that case the transit only ends when the goods reach the place 
: ultimately named by the vendee as their destination. In Coates v. 
Railton, 6 B. & C. 422, several cases were cited by Bayley J. in the 
course of his judgment, and the principle to be deduced from them 
is, that where the goods are sold to be sent to a particular destination, 
the transitus is not at an end until the goods have reached the place 
named by the vendee to the vendor as their destination.” In Ex 
parte Miles, 15 Q.B.D. 39, I cited the test laid down by Lord Hllen- 
borough in Dixon v. Baldwen, 5 Hast 175, where he says, “the goods 
had so far gotten to the end of their journey that they waited for 
new orders from the purchaser to put them in motion, to communicate 
to them another substantive destination, and that without such orders 
they would continue stationary;” and, applying that rule to the case 
then before me, I held that the goods had in that case got to the end 
of their journey when they arrived at Southampton. That would not 
be the case here; when the goods were put on board the ship, they 
would be in motion without any fresh orders being necessary until 


600 Bethell G Co. v. Clark. [CHAP. VIL. 


they reached Melbourne. Therefore, in my opinion, the right to 
stop in transitu still existed, and was rightly exercised by the vendors. 
I think the decision of the Court below was correct, and that this 
appeal must be dismissed. 


[Fry and Lopes L.JJ. also gave reasons for dismissing the appeal. ] 


Appeal dismissed. 


. 
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BOOTH STEAMSHIP CO. v. CARGO FLEET IRON CO. 


[1916] 2 K.B. 570; S.C., 85 L.J.K.B. 1577. In the Court of Appeal. 


Lorp Raping C.J. This case raises a novel and interesting point 
of law, of some importance to carriers and merchants, namely, whether 
an unpaid vendor who has stopped goods in transitu can be made 
liable for the freight on the goods, or for damages for having prevented 
the carrier earning the freight. 

The plaintiffs claim to recover freight or damages from the de- 
fendants, the unpaid vendors of certain goods carried by the plaintiffs 
and consigned to the purchasers. The defendants were not parties 
to the contract of carriage, but gave notice of stoppage in transitu 
whilst the goods were being carried by the plaintiffs. The plaintiffs 
acted on this notice, and claim that in the circumstances the de- 
fendants are liable to them for the amount of the freight on the 
goods. The defendants deny that they have incurred any liability 
to the plaintiffs for freight or damages by the giving of this notice 
or otherwise. Bailhache J. came to the conclusion that the plaintiffs 
had not completed the voyage, and that they had failed to prove 
that the defendants had prevented them carrying the goods to their 
destination and tendering them there, and for these reasons he gave 
judgment for the defendants. The learned judge did not decide whether 
the defendants would have been liable to the plaintiffs if he had found 
in their favour on the facts, but expressed the view that he should 
have been disposed to grant the relief claimed. From that judgmert 
the plaintiffs appeal. , 

The plaintiffs are shipowners trading from the United Kingdom 
to ports in Brazil. The defendants are manufacturers of steel rails 
and other material used in the construction of railways. 'They sold 
certain steel rails and fish-plates to the South American Railway 
Construction Company, Limited, which was constructing a railway in 
Brazil under a concession from the Brazilian Government. In the 
autumn of 1913 the defendants, acting under the instructions of 
the British Maritime Trust, Limited, given on behalf:of the Con- 
struction Company, delivered certain parcels of steel rails and fish- 
plates to be carried by the plaintiffs’ steamships to Paranahyba in 
Brazil. The defendants were under obligation to deliver the goods 


. 
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“f.0.b. Middlesbrough” or on certain terms “f.o.b. Liverpool,” payment 
to be made in exchange for shipping documents. Six hundred tons 
of rails and fifty-five tons of fish-plates were shipped at Middlesbrough 
in the Napo and 400 tons were shipped in the Ravonia for tranship- 
ment at Liverpool into the Crispin. The Napo and the Crispin were 
steamships owned by the plaintiffs. Although the defendants were 
the actual shippers of the rails and plates on these vessels for carriage 
to Paranahyba, they were not parties to the contract of affreightment 
with the plaintiffs. Under engagements made between the British 
Maritime Trust, Limited, on behalf of the Construction Company, and 
the plaintiffs, the Construction Company were the consignees of 
the goods, and were also treated as the shippers, and the freight was 
payable by them before the departure of the ship. The mates’ receipts 
for the goods as shipped were received by the defendants and for- 
warded by them to the plaintiffs, who, after making out the bills 
of lading, cancelled the mates’ receipts and returned them to the 
defendants. The bills of lading for the goods on the Napo and the 
Crispin, dated October 6 and 8, 1913, respectively, were held by the 
plaintiffs until payment of the freight.' The freight has not been 
paid and the bills of lading have never been issued. The rails and 
plates were never carried to Paranahyba, their destination under the 
contract, but were landed at Cajueiro, a small island owned by the 
plaintiffs in the Bay of Tutoya in Brazil, Paranahyba being situate at 
a distance of sixty miles from Tutoya up the river. On a voyage to 
Paranahyba the ocean transport ends at Tutoya, and the carriage up 
the river to Paranahyba is made by means of lighters. This river 
is navigable for the lighters only when the tides serve, which occurs 
twice or thrice in a month. In the ordinary course, and if the tide 
is serving, the goods are taken from the ship at Tutoya and im- 
mediately placed in the lighters for carriage to Paranahyba. If the 
tide does not serve, the goods are landed by the plaintiffs at Cajueiro 
“and are left there until the lighters can carry them to Paranahyba. 
There is a bonded warehouse at Paranahyba capable of receiving 
300 or 400 tons of cargo, but steel rails and fish-plates are never 
placed in the warehouse. The practice is that Customhouse guards 
accompany the lighters to Paranahyba, and in the case of heavy 
goods, such as steel rails and fish-plates, the duty is assessed and 
paid in the lighters, and the goods are thus “despatched.” This 
term is used to denote the passing of the goods through the customs 
and the payment of the duty leviable upon them. If the rails are 
not sent forward at once for use, they must lie at Paranahyba in 
the open, as there is no warehouse accommodation for them. They 
cannot, however, be landed at Paranahyba unless the duty has been 
paid upon them. 

On October 14, 1913, the defendants became aware that the pur- 
chasers were in financial difficulties, and on that date wrote to the 
plaintiffs’ agents requesting them to refrain from handing over the 
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bills of lading until further notice from the defendants. On October 
27, 1918, the defendants gave notice to the plaintiffs in the following 
terms: “Please arrange to prevent any rails and fish-plates shipped 
per Napo and Crispin being handed over to South American Con- 
struction Company at Paranahyba without bill of lading or our auth- 
ority to release.” On the same day the plaintiffs’ agents wrote to 
the defendants: “We may say that we have declined to part with 
the bills of lading for the cargo shipped by you per s.s. Napo and s.s. 
Crispin to the shippers, the South American Railway Construction 
Co., pending payment by them of the freight due, and we now take 
note that you desire us not to part with them irrespective of this 
condition. We are forwarding to Messrs. the Booth Steamship Co., 
Ltd., Liverpool, a copy of your message. They may perhaps address 
you direct on the subject, as we understand the s.s. Napo is getting 
due at her destination, but, failing this, we will advise you as socn 
as we receive their reply—the question of lien in a Brazilian port 
is a difficult one. Would it simplify matters if you paid the freight 
and took up the bills of lading under a guarantee of indemnity to 
the shipowners?” On the next day the defendants refused to fall in 
with this suggestion as to the payment of the freight by them. On 
October 29, 1913, the defendants gave the following notice to the 
plaintiffs: “We beg to enclose copies of letters which we have ex- 
changed with your agents Messrs. Moxon, Salt & Co. Please note 
that we look to you not to hand over the material shipped per s.s. 
Napo and s.s. Crispin to the South American Railway Construction 
Co., or any one else without authority from us. We give you this 
notice as we understand you are holding our bills of lading for 
freight.” 

It is not in dispute that these letters constituted an effective 
notice of stoppage in transitu and that the defendants, as unpaid 
vendors, had the right to give it, and that the plaintiffs accepted it 
and promised to act upon it. The plaintiffs had no alternative in 
the matter; they were bound to act upon the notice, and, if they 
disregarded it and delivered the goods to the consignees, they would 
be liable to the defendants for damages for wrongful conversion: The 
Tigress, 32 L.J. (P.M. & A.) 97, 101. On October 29 the Napo ar- 
rived at Tutoya; the Crispin did-not arrive until November 25, 1913. 
On October 380 the plaintiffs’ agents at Middlesbrough advised the 
defendants of the arrival of the Napo at Tutoya, and informed them 
that it was necessary to take some prompt action to deal with the 
rails on board the vessel. They added that the plaintiffs were willing 
to take the defendants’ instructions regarding the disposal of the 
rails, and in this connection would act as agents for the defendants 
to hold the rails under their orders, subject to the payment of any 
charges which might be incurred. On October 31, 1913, the plaintiffs 
wrote to the defendants: “We beg to confirm our telegram of to-day 
as follows: ‘Acting on your instructions we shall not surrender bills 
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of lading to the South American Railway Construction Co. without 
your authority. We shall commence landing rails forthwith for your 
account, holding bills of lading at your disposal.’ We shall be glad 
to have your specific instructions without delay.” On the same day 
the defendants replied: ‘Telegram received. Note you will not sur- 
render bills of lading without our authority, which is in order. For 
the rest we cannot accept responsibility for your landing rails at 
Tutoya.” On November 1, 19138, the plaintiffs telegraphed to defend- 
ants: “You have instructed us not to deliver the ex Napo to the 
bill of lading consignees, thus stopping the goods on the basis of 
your lien in transit. We are carrying out your instructions, and 
must land cargo at Paranahyba for your account, and look to you for 
all consequent charges.” On November 1, 1913, the defendants wrote 
to plaintiffs: “While we have nothing to do with the decision you 
have apparently arrived at for your protection to land the material 
at Tutoya instead of Paranahyba . . . we look to you to hold the 
bills of lading at our disposal, so far as they relate to the goods 
supplied by us, until further notice.” The plaintiffs then advised the 
defendants to appeal to the judicial tribunal at Paranahyba for 
restraint of delivery. On November 4, 1913, the defendants requested 
the plaintiffs to make this appeal in respect of the shipment per 
Napo and Crispin, but later, and before effective steps had been taken, 
withdrew the request (November 26, 1913), stating that “our friends 
the South American Railway Construction Company have given us 
their undertaking that they will not deal with the goods, or take any 
steps to our detriment until our account has been paid.” A number 
of letters and telegrams passed thereafter between the parties and 
their agents which did not change the situation. The plaintiffs con- 
tinued to insist that, as the defendants had given instructions to 
stop the goods and also not to deliver them, the plaintiffs looked to 
them for all attendant charges, including freight. The defendants, on 
the other hand, persisted in repudiating all responsibility for freight 
or other expenses payable by the shippers for the landing of the 
goods or otherwise. They would only admit responsibility for ex- 
penses incurred on their behalf by the plaintiffs after the goods had 
been landed. The shipowners had carried the goods to Tutoya, and 
were ready and willing to forward them by lighter to Paranahyba, 
but it was useless to send them to Paranahyba unless it was intended 
to pay the duty upon them, as they could not be landed at Paranahyba 
until the duty had been paid, and, if not paid, the goods must either 
be brought back to Tutoya or left indefinitely in the lighters. Who 
was to pay the duty? The unpaid vendors repudiated all responsi- 
bility. The consignees were insolvent and could not or in any event 
would not pay the duty. They could not pay the purchase-money, and 
had agreed with the defendants that they would not deal with the 
goods until it was paid. In these circumstances what were the ship- 
owners to do? Clearly they were under no obligation to pay the duty. 
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But the goods must be discharged; they could not remain in the ship 
or the lighters; and the ship could not remain indefinitely at Tutoya 
—neither could the lighters remain indefinitely at Paranhyba or Tu- 
toya. The course taken by the plaintiffs was to deposit them at Ca- 
jueiro, where they lie to this day. By the freight contract the plain- 
tiffs have a lien upon the goods for unpaid freight, and the goods 
are held by the plaintiffs subject to their lien. At the date of the 
trial the duty had not been paid upon the goods, delivery had not 
been made at Paranahyba, the plaintiffs had not received their freight, 
and the defendants had not obtained their purchase money. 

Upon these facts the question arises whether the plaintiffs can re- 
cover the freight or damages from the defendants. Bailhache J. 
thought not. In order to determine whether the learned judge’s con 
clusion was right, it is, in my judgment, necessary to ascertain the 
legal position of the carrier and the vendor when a valid notice cf 
stoppage in transitu has been given. When goods are stopped, there 
is usually no difficulty as to the payment of the freight to the ship- 
owner; the vendor pays.it in order to discharge the shipowner’s lien 
and to regain actual possession of the goods. The present case is 
exceptional in that the vendors insist upon the stoppage but refuse 
to pay the freight. They say to the shipowners: “The goods must . 
not be handed to the consignee because of our notice of stoppage, and 
we will not take actual possession of the goods as we should have 
to pay the freight. You must continue to hold the goods subject to 
our notice of stoppage.’”’ The plaintiffs say: “You, the vendors, are 
the only persons to whom the actual possession ofthe goods can be 
given, and you are under obligation to take actual possession, which 
will involve the payment by you of the freight.” 

In the circumstances, what are the rights and obligations of the 
parties? The right of stoppage in transitu was introduced into Eng- 
lish law in the seventeenth century, and the first reported case on 
the subject is in the year 1690—Wiseman y. Vandeputt, 2 Vern. 203. 
As the right arises only in the case of insolvency, it came to be re- 
cognized in our Courts in the first instance through the medium of 
the bankruptcy jurisdiction of the Lord Chancellor, which was of 
statutory creation. The right is not peculiar to the law of England; 
it was part of the law merchant existing in most of the commercial 
States of Europe before it was recognized as part of our law. In 1743 
Lord Hardwicke received evidence of the custom of merchants as to 
stoppage in transitu and then applied the rule. He based his decree 
both upon the custom proved before him and upon the justice of the 
case: Snee v. Prescot, 1 Alk. 245. In 1841 Lord Abinger in Gibson 
v. Carruthers, 8 M. & W. 321, 338, gave a full and interesting account 
of the history of the introduction of stoppage in transitu into our 
law and reviewed the authorities. He referred to the opinions ex- 
pressed by Courts of Equity that the right was founded upon some 
principle of the common law and of the practice in Courts of Law 
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to call the right a principle of equity which the common law had 
adopted. He pointed out the difficulty, owing perhaps to its foreign 
parentage, of reducing this right to some analogy with the principles 
which govern the law of contract as it prevails in this country between 
vendor and purchaser. This difficulty, in spite of decisions and legis- 
lation, has not been entirely solved. Lord Abinger came to the con- 
clusion that the right had been adopted as part of the law merchant 
and formed part of the common law of England. 

What is the right? It is the right of the unpaid vendor, on dis- 
covery of the insolvency of the buyer, and notwithstanding that he 
has made constructive delivery of the goods to the buyer, to retake 
them if he can before they reach the buyer’s possession. It is a right 
founded upon the plain reason that one man’s goods shall not be ap- 
plied to the payment of another man’s debt: D’Aquila v. Lambert, 
1761, 2 Hden 75; Benjamin on Sale, 5th ed. p. 870. It is the right 
not only to countermand delivery to the purchaser but to order de- 
livery to the vendor: The Tigress, 32 L.J. (P.M. & A.) 97, 102; United 
States Steel Products Co. v. Great Western Ry. Co., [1916] 1 A.C. 
189, 202, per Lord Atkinson. Dr. Lushington adds, in The Tigress, 
“Were it otherwise, the right to stop would be useless, and trade 
would be impeded.” That the vendor has the right to order delivery 
to himself cannot be disputed, but does the notice to the carrier place 
the vendor under obligation to the carrier to take delivery or to give 
directions for delivery of the goods? I think it does. The goods 
have been received by the carrier to be delivered to the purchaser. 
When the vendor has placed the goods in the actual possession of 
the carrier he has performed his contract of sale and has made de- 
livery to the purchaser. The property in the goods and the right to 
possession have passed to the purchaser, but the notice of stoppage 
operates to defeat the purchaser’s right to the possession of the 
- goods and transfers it to the vendor. Although doubts existed in the 
past as to whether or not the contract of sale was rescinded by the 
exercise of the vendor’s right of stoppage in transitu, they have long 
since been dispelled: Kemp v. Falk, 1882, 7 App. Cas. 573, 581, ver 
Lord Blackburn; and the law is now to be found in the Sale of 
Goods Act, 1893 (56 & 57 Vict. c. 71). Stoppage in transitu is dealt 
with in the statute by ss. 44 to 48. By s. 61, sub-s. 2, the rules of 
the common law, including the law merchant, save in so far as they 
are inconsistent with the express provisions of the Act, continue to 
be applicable to contracts for the sale of goods. By s. 48, sub-s. i, 
it is provided that the mere exercise by an unpaid vendor of his 
right to stop in transitu does not rescind the contract of sale: see 
also United States Steel Products Co. v. Great Western Ry. Co., 
[1916] 1 A.C. 189, 203, per Lord Atkinson. The vendor may resell 
the goods, provided he has complied with certain conditions, and re- 
cover damages from his original buyer for loss occasioned by the 
breach of the contract: s. 48, sub-s. 3. But after the notice is given 
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by the vendor to the carrier the right to possession of the goods is 
resumed by the vendor; that is the effect of the notice, and the carrier 
is under obligation to give actual possession to the vendor only or 
according to his directions. To use the words of the codifying stat- 
ute, the carrier “must deliver the goods to or according to the di- 
rections of the seller’: s. 46, sub-s. 2. The carrier cannot be under 
obligation to deliver the goods upon arrival to the purchaser, his con- 
signee, and also to the vendor whe has given notice of stoppage. From 
the giving of the notice, and so long as the notice is operative, his 
obligation is to deliver, not to the consignee, but to the vendor. 

It was argued in this case that the vendor obtained all the bene- 
fits of the notice without incurring any liabilities. As I have already 
said, I cannot accept this argument. The vendor, by the act of giving 
notice of stoppage, has prevented the shipowner making delivery to 
his consignee, and the vendor, in my judgment, is under the corre- 
lative obligation to the shipowner to take delivery or give directions 
for delivery. If there is a lien for freight due in respect of the goods, 
the vendor’s obligation to take delivery involves the further obliga- 
tion upon him to pay the freight, for he cannot get actual possession 
until he has discharged the shipowner’s lien for freight due in respect 
of the carriage of the goods in question, but not in respect of freight 
due by the consignee to the shipowner on other goods: Oppenheim v. 
Russell, 3 Bos. & P. 42; United States Steel. Products Co. v. Great 
Western Ry. Co., [1916] 1 A.C. 189, 203. Although there is no deci- 
sion to be found in the books making the vendor liable in these cir- 
cumstances for the freight upon the goods stopped by him, I think 
the earlier cases point in the direction of such an obligation upen 
him. 

The history of the recognition of this right of stoppage in transitu 
in English law is that, at first, it was thought actual possession of 
the goods was necessary to constitute a valid stoppage in transitu. 
Lord Hardwicke was at one time of this opinion: see Snee y. Pres- 
cot, 1 Atk. 245; but later it was held that actual possession by the 
vendor was not necessary. In 1787 it was held by Grose J. in Lick- 
barrow v. Mason, 1 Sm. L.C., 12th ed., 726, 740, that “it is now the 
clear, known and established law that the consignor may seize the 
goods in transitu, if the consignee become insolvent before the de- 
livery of them.” In 1798 Lord Kenyon said in Northey and Lewis 
v. Field, 2 Hsp. 6138, 614: “The Courts had of late years leaned much 
in favour of the power of the consignor to stop his goods in tran- 
situ; it was a leaning to the furtherance of justice. Lord Hardwicke 
had been of opinion, that in order to stop goods in transitu, there 
must be an actual possession of them obtained by the consignor before 
they come to the hands of the consignee; but that rule had since 
been relaxed; and it was now held that an actual possession was not 
necessary, that a claim was sufficient, and to that rule he subscribed.” 
In 1802 Lord Alvanley expressed the same view in Oppenheim yv. Rus- 
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sell. He said: “This was an action brought by the plaintiffs as con- 
signors against a carrier for the recovery of goods, and it is stated 
upon the case that the goods were demanded by the plaintiffs before 
they either actually or constructively reached the hands of the con- 
signee. According to the general rule the carrier under these cir- 
cumstances was bound to deliver them and was liable, as Lord Ken- 
yon very properly determined, to an action of trover if he did not de. 
liver them. Though no act of seizure ensue, yet if tender be made 
of the sum due for the carriage, the person sending the goods has 
the right to resume them; and that was done in this case.” In Litt 
v. Cowley, 1816, 7 Taunt. 169, 170, Gibbs C.J., referring to past cases, 
said: “It was formerly held, that the only way of stoppage in tran- 
situ was by actual corporal touch of the goods. It has since been 
held, that after notice to a carrier to deliver, he is liable for the 
goods in trover against himself, if he does deliver. them.” 

Now by s. 44 of the statute, when the buyer becomes insolvent, the 
unpaid vendor has the right to resume possession of the goods so 
long as they are in course of transit, and he has rights of sale under 
s. 48. The method of effecting the right of stoppage is by taking ac- 
tual possession of the goods, or by giving notice of the claim to the 
carrier or other bailee in whose possession the goods are: s. 46, 
sub-s. 1. 

The statute thus gives two ways of effecting stoppage. The first 
is by taking actual possession, and the second by notice of claim, the 
latter, as Lord Kenyon observed, being a relaxation of the old rule 
that required actual possession to be taken. To get actual possession 
of goods carried the vendor must discharge the shipowner’s lien (if 
any) for freight. Therefore satisfaction of the lien for freight must 
have been and still is an integral part of the stoppage of goods in 
transitu by the method of taking actual possession. Actual posses- 
. sion can only be taken of goods in transit when the goods arrive; by 
s. 45, sub-s. 1, they are deemed to be in transit until the buyer takes 
delivery—until that time there is a right in the unpaid vendor to re- 
sume the possession on arrival if he can. If the stoppage is by means 
of notice given, the vendor, upon arrival of the goods, is in the same 
position as if he had taken actual possession of the goods—that is to 
say, he is the sole person entitled, and, as I think, obliged, to take 
or order delivery of the goods. He cannot get actual possession unless 
he is ready and willing to discharge the lien for freight. I am there- 
fore of opinion that a notice of stoppage given during the transit, and 
persisted in upon arrival of the goods, involves an obligation upon 
the vendor to discharge the shipowner’s lien for freight, that is, to 
pay the freight due in respect of the goods carried. To get the goods 
he must free them from the lien. 

There being, then, an obligation upon the vendor to take delivery 
and discharge the lien by paying the freight, it follows that, if he re- 
pudiates the obligation and so conducts himself as to prevent the ship- 
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owner completing his voyage and earning his freight, an action can be 
maintained by the shipowner against the vendor for damages for 
the breach of the obligation created by the notice to take actual pos- 
session of the goods upon arrival, and to discharge the shipowner’s 
lien for the freight in respect of the goods. The damages may be 
the equivalent of the freight. 

Having arrived at this conclusion, it must now be considered whe: 
ther in the present case the plaintiffs’ right of action is defeated in 
their failure to complete the voyage to Paranahyba. Bailhache J. de- 
cided, without determining whether or not there would otherwise have 
been a right of action in the plaintiffs, that they could not recover 
because the plaintiffs had not proved that the defendants had pre- 
vented the completion of the voyage. With all respect to the learned 
judge I cannot arrive at the same conclusion, having regard to my 
view of the legal position of the defendants. In my judgment, when 
the goods arrived at Tutoya, the plaintiffs were ready and willing, 
then and at all material times, to complete the voyage and carry the 
goods to Paranahyba. The obstacle to the continuance of the voyage 
was the non-payment of the duty and the repudiation by the defend- 
ants of all responsibility for freight, charges, or expenses. For the 
reasons already given, I think this was a repudiation of their obliga- 
tion to take delivery, and that they were bound to provide the duty, 
or to make arrangements for its payment, so as to enable the voyage 
to be completed. As they refused, the goods were landed and are 
still at Cajueiro. In my opinion the plaintiffs are entitled in these 
circumstances to treat the voyage as completed, and to recover, as 
damages for the breach of the obligation, the full amount of freight 
which they would have earned had the voyage been completed: see 
Stewart v. Rogerson, 1871, L.R. 6 C.P. 424. They claim, and I think 
rightly, to be placed in the same position as if the vendors had dis- 
charged their obligation and enabled the voyage to be continued to 
Paranahyba. It is immaterial that, after the repudiation by the de- 
fendants, the plaintiffs acted in their own interests and for their own 
protection as regards the freight. 

The defendants strenuously contended that Pontifex vy. Midland 
Ry. Co., 3 Q.B.D. 28, was a decision which supported their view, but 
upon examination of that case I do not think it has any bearing upon 
the problem now before the Court. There the vendor had given to 
the defendants, a railway company, notice of stoppage in transitu of 
goods consigned to the purchasers, but the railway company refused 
to act on the notice and delivered the goods to the consignee. The 
vendor thereupon brought an action for damages for the wrongful 
conversion of the goods, and the sole question in dispute in the case 
was whether the plaintiff, having recovered a sum exceeding £10, 
was or was not to be deprived of costs. The decisions turned upon 
the meaning of certain words in s. 5 of the County Courts Act, 1867, 
and the question was whether the action was “founded on tort,” and 
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not on contract, within the meaning of that section. The Court 
held that it was founded on tort, and Cockburn C.J., in delivering 
the judgment, said, 3 Q.B.D. 26: “The difficulty arises in a case like 
the present, where there is undoubtedly an unauthorized intermeddl- 
ing with property, but the act is connected with a contract originally 
entered into, and there is ground for regarding it as founded on that 
contract, or some new contract implied from the circumstances;” and 
later on he says (ibid. 28): “The contract of the defendants was to 
carry and deliver. But under the circumstances which arose, the 
law gave the plaintiff the right to put an end to that contract and to 
demand back the possession of the goods, and he did so. From that 
time the retention of the goods and the dealing with them by the 
defendants became tortious.” And this agrees with the view which 
was always taken of such a case when the action for trover existed, 
for such a misdelivery after notice was always treated as a wrongful 
conversion. : 

The defendants argued that this case established that the refusal 
of the carrier to act upon the notice, and the delivery by him of the 
goods to the purchaser notwithstanding the notice, was a tortious 
act and not the breach of a contractual obligation. The decision was 
that an action for wrongful conversion of the goods was an action 
“founded on tort” within the meaning of the section, notwithstanding 
that there might be ground for regarding it as an action founded on 
“some new contract implied from the circumstances,” just as an ac- 
tion by a passenger against a railway company for damages for per- 
sonal injuries caused by the negligence of the defendants in the con- 
veyance of passengers has been held under similar statutes to be 
founded on tort notwithstanding that it might also be founded upon 
contract: Taylor v. Manchester, Sheffield and Lincolnshire Ry. Co., 
[1895] 1 Q.B. 134. In the present case the plaintiffs had not refused 
. to act upon the notice, but, on the contrary, had expressly agreed 
with the vendors, upon receipt of the notice, that they would act 
upon it. 

I am of opinion, for the reasons expressed, that this appeal should 
be allowed and judgment entered for the plaintiffs for £2743 14s. 7d., 
with costs here and below. 


[Warrington L.J. and Scrutton J. also gave reasons for allowing 


the appeal. ] 
Appeal allowed. 


RE TEXTILE TRIMMINGS. 


1922, 538 O.L.R. 16, [1923] 3 D.L.R. 730, 3 C.B.R. 563. In the Supreme 
Court of Ontario (In Bankruptcy). 


Appeal and cross-appeal from an order of the registrar in bank- 
ruptcy. 


39—SALE OF GOODS. 
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FisHer J. Goods were purchased from the claimants in New 
York, on credit, by Textile Trimmings Limited, carrying on business 
in Toronto, on the 21st February, 1922. The goods arrived in two 
packages in Toronto, via the Grand Trunk Railway, on the 28th Feb- 
ruary, 1922. On their arrival they were subject to payment of cus- 
toms duties and freight charges. The goods were consigned to Tex- 
tile Trimmings, Limited, Toronto. On the 28th February, 1922, the 
railway company notified the consignees of the arrival of the pack- 
ages. On the 3rd March, 1922, customs brokers, Thompson, Ahern & 
Co., employed by the consignees, “entered and passed” these two 
packages. This procedure is provided for: see the Customs Act, 
R.S.C. 1906, ch. 48, sec. 25 and sec. 81. The warehouse of the Stand- 
ard Warehouse Mercantile Company was the warehouse designated by 
the consignees. On the 8rd March, 1922, the consignees notified the 
railway company to deliver the two packages to the Standard Ware- 
house Mercantile Company, in bond, subject to duty. One package 
was delivered direct to the consignees. An authorized assignment was 
made to H. M. Goodman on the 7th March, 1922. After the assign- 
ment it was discovered that the delivery of this one package to the 
consignees, instead of to the Standard Warehouse Mercantile Com- 
pany, was a mistake, and the trustee agreed to allow the return of 
this package to the railway company, and it was returned. The rail- 
way company gave a receipt therefor, and this is dated the 17th March, 
1922. On the 17th March, 1922, the railway company, complying with 
the order of the consignees of the 3rd March, delivered this package 
to the Standard Warehouse Mercantile Company for the consignees, 
subject to the payment of customs duties and sales tax. Exhibit 19 
shews that the entry was made. The railway company retained the 
other package, in bond, refusing to part with it until all freight 
charges were paid. On the 15th March, 1922, the consignors tele- 
phoned to the railway company to stop delivery of both packages. On 
the 16th March, 1922, the consignors wired the railway company to 
hold goods consigned to consignees. 


The trustee, on behalf of the creditors of the consignees, claims, 
and the consignors claim, ownership of the two packages. An issue 
was directed to be tried before the registrar in bankruptcy, and this 
trial took place on the 25th and 31st May, 1922. The learned regis- 
trar, in his judgment, dated the 7th June, 1922, held that the package 
delivered to the warehouse designated by the consignees, pursuant to 
their order, was a delivery within the meaning of sec. 41(1) of the 
Sale of Goods Act, 1920; that the transit had ended; and the trustee 
was entitled to this package, subject to the payment of customs duty. 
As to the other package in the possession of the railway company, 
he held that the transit had not ended, and that the consignors were 
entitled, as against the trustee, to this package, subject to the pay- 
ment of freight charges and customs duties. From this judgment the 
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trustee and claimants appeal. The appeals were argued before me on 
“the 28th June, 1922. 

Dealing with the package delivered to the Standard Warehouse 
Mercantile Company, I hold that there was, prior to the notice of 
stoppage, ‘an entering order” by the consignees, and a delivery to 
them at the warehouse, subject to the payment of customs duty. This 
warehouse was designated by the consignees. By this delivery in bond 
the goods left the possession of the carrier, the consignees became 
the owners thereof, the goods were under their control, the warehouse 
became the warehouse of the consignees, and the right of stoppage 
in transit ceased to exist. The consignees had taken delivery from 
the railway company, the common carrier, and there was delivery 
to the consignees within the meaning of subsec. 1 of sec. 44 of the 
Sale of Goods Act. , 

The case of Wiley v. Smith, 1877, 2 Can. S.C.R. 1, referred to by 
the learned registrar, is an authority in point, overruling Graham 
v. Smith, 27 U.C.C.P. 1, Howell v. Alport, 12 U.C.C.P. 375, Ascher v. 
Grand Trunk Railway Co., 36 U.C.R. 609, and Lewis v. Mason, 36 
U.C.R. 590, where it was held that the transitus continued, although 
the goods had been “entered by the consignee”? without payment of 
duty. See Abbott’s Merchant Ships and Seamen, 14th ed., p. 823; 
Benjamin on Sale, 6th ed., p. 1014. 

As to the second package in the possession of the railway com- 
pany, I find that there has been no delivery to any one. According to 
the evidence of Hotrum, a clerk in the employment of the railway 
company, the usual bonded warehouse entries had been made, but 
the freight charges and customs duties had not been paid, and the 
company refused to comply with the order of the 3rd March, 1922, 
to deliver these goods to the consignees’ designated bonded warehouse- 
men. The railway company placed this package in its ‘goods ware- 
» house,’ where they now are. The company had a right to refuse de- 
livery until its freight charges and the customs duties had been paid. 

I find that the company is not holding this package as bailee or 
as warehouseman for the consignees, within the meaning of subsec. 
3, sec. 44 of the Sale of Goods Act, 1920. There is nothing in the 
evidence before me to shew that the railway company changed its 
character, as common carrier, to that of bailee or warehouseman for 
the consignees. That could only be done by agreement with the 
railway company. See Benjamin on Sale, p. 10382. 

It was argued that, by sec. 4 of the “conditions” attached to the 
bill of lading, after the goods had remained 48 hours in the posses- 
sion of the railway company, the character of the company as com- 
mon carrier was changed to that of bailee or warehouseman. I find 
that sec. 4 of the “conditions” has no application here. As to this 
parcel, I find that, there being no delivery, the transit had not ended 
when the company received the notice of stoppage. The law favours 
stoppage by the consignor of goods of a bankrupt in transit, until 
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the goods have come actually into the possession of the purchaser 
or his agent. I, therefore, find that, as against the trustee, the con- 
signors are entitled to this package on the payment of freight and 
customs charges; and I also find as to the package delivered to the 
bonded warehouse that there was a delivery within the meaning of 
subsec. 1 of sec. 44 of the Sale of Goods Act, 1920, and that the 
trustee, subject to the payment of the duties thereon, is entitled to 
that package. eS : 
The appeal and cross-appeal will, therefore, be dismissed with 
costs. 
Appeals dismissed, 


[The liability of a carrier of goods as such continues until the 
consignee has had a reasonable time to take away the goods after 
the carrier is ready to deliver, the time beginning to run from notice 
to, or knowledge on the part of, the consignee: Dyament v. Canadian 
mxpress’ Co., 1922.52 O..R.114, [1923] .3 D.LcR. 1122.) 


RE SIMMONS. 


[1924] 4 D.L.R. 562, 5 C.B.R. 144. In the Supreme Court of Ontario 
(In Bankruptcy). 


Appeal from an order of the registrar in bankruptcy declaring 
that the consignors had validly stopped certain goods in transitu. 


FisuHer J. On the argument I was of the opinion that the judg- 
ment obtained by the vendors, the sale made by the trustee and de- 
livery of documents to the purchaser, and the filing by the vendors 
of the claim with the trustee, did not constitute a waiver or bar in 
the vendors to exercise the right to stop the goods in transitu, and 
on these points the appeal should be dismissed, and after a perusal of 
all the material and the authorities, I am of the same opinion. 

The only point I had any doubt about was, as to whether or not 
the transitus had ended by the refusal on the part of the carriers to 
deliver the goods in question to the trustee on June 11, 1924, within 
the meaning of s. 4(6), Sale of Goods Act, R.S.O. 1920, ce. 40. 

The facts are all set out in the judgment of the registrar, and I 
see no object in repeating them. The reason advanced by the ¢ar- 
riers for not making delivery to the trustee on June 11, was that fol- 
lowing a custom or rule of the carriers it was necessary for their 
agent to consult the solicitors of the express company before making 
delivery. 

The main facts are not in dispute. On June 6, the vendors’ agent, 
by a letter to the carriers, stopped the delivery of the goods. Suther- 
land, the foreign agent of the carriers, by letter of June 7, written 
to the trustee’s solicitors, notified them in these words: “We wish to 
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advise that we have a letter of instructions from the shipper to hold 
this shipment at their disposal.” 


On June 11, 1924, the vendors’ agents revoked the stoppage in 
transitu by letter in these words: ‘Please note that on the advice 
of Messrs. Caudwell & Massey, Barristers, acting for Soie & Velours, 
per R. G. Dun & Company, we must request you to release the goods 
to the trustee, Mess. Westbeare, King & Company, as the goods cannot 
be legally withheld.” 


I would have thought that upon the trustee’s delivering this letter 
to the carriers’ agent, he had no legal right to withhold delivery. If 
the trustee lacked identification or had refused to pay the carriers’ 
charges, or had some third person intervened and claimed the goods, 
then I could understand the desire of, and the right in, the agent 
delaying delivery until he could consult the company’s solicitors. 

Counsel for the carriers submitted that in all cases where guods 
had once been stopped in transitu it was the custom and rule of the 
company that the agent should first consult the solicitors before mak- 
ing delivery. There is, however, no such condition endorsed on the 
back of the bill of lading, nor are any rules filed or made part of 
the material in this case. 

On these facts, relying upon Bird v. Brown, 1850, 4 Exch. 786, 154 
E.R. 1433, I was inclined to the opinion that the act of the carrier 
was tortious in withholding delivery of the goods on June 11; that 
the carrier could not prolong the transitus, so as to permit a subse- 
quent notice being given to stop the transitus again, and I would 
have so held had it not been for the decision of Anderson y. Fish 
et al., 1889, 16 O.R. 476, wherein it was held that a carrier was jus- 
tified in consulting his solicitors where the party claiming was an 
assignee for the benefit of creditors and any delay occasioned by con- 

_sulting solicitors could not be construed into a wrongful refusal to 
deliver within the meaning of the Act. 

Whilst I am bound by this decision, it does seem unreasonable that 
the trustee in this case should lose these goods and thereby be unable 
to complete his contract of sale to the purchasers and [the carriers 
be allowed] by the delay incidental to consulting the solicitors [to] 
prolong the transitus and the vendors given again the opportunity to 
stop delivery, but as pointed out by Armour C.J., in Anderson v. Fish, 
referring to Bethell v. Clark, 1888, 20 Q.B.D. 615, that the doctrine 
of stoppage in transitu has always been construed favourably to the 
unpaid vendor. It perhaps would be placing too much responsibility 
on a carrier’s agent when a custodian or trustee of an insolvent con- 
signee demanded delivery of goods, to expect the agent without the 
aid of solicitors to say whether the trustee or custodian is legally en- 
titled or not, and in such circumstances I am of opinion the carriers’ 
agent in this case was justified in consulting solicitors and that it was 
not a tortious wrong to the trustee, nor a wrongful refusal to de- 
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liver within the meaning of the Act and that the transitus had not 

ended. 
The appeal will therefore be dismissed, in the circumstances, with- 
out costs; the trustee will be entitled to his costs out of the estate. 
Appeal dismissed. 


NEW ONTARIO COLONIZATION CO. v. GRAND TRUNK 
RAILWAY. SYSTEM. 


1925, 58 O.L.R. 249, [1926] 1 D.L.R. 818. In the Supreme Court of 
Ontario. 


Appeal by the defendant from the judgment of Riddell J., 57 O.L.R. 
244, [1925] 3 D.L.R. 870. 

The judgment of the court (Mulock C.J.0., Magee, Hodgins, Fer- 
guson and Smith JJ.A.) was delivered by 


Mutock C.J.0. On the 21st March, 1921, the plaintiff sold to the 
Toronto Timber Co. 2 carloads of lath to be delivered in Toronto. 
On March 25, 1921, the plaintiff received instructions from the To- 
ronto Timber Co. to ship the lath to one James at Toronto. On 
March 25, the plaintiff at Jonesborough delivered to the defendant 
one of the said carloads, and on March 28 delivered to the defendant 
‘the other carload, each consigned to the said James, for carriage io 
Toronto, the defendant issuing bills of lading therefor, and stating 
therein that the plaintiff was the consignor and James the consignee. 
Thus the railway company came into possession of the two carloads. 
consigned by the vendor to James, the buyer’s nominee. The Toronto 
Timber Co. becoming insolvent, the plaintiff, the unpaid vendor, on 
March 30, 1921, notified the defendant to withhold delivery; but the 
defendant, after receipt of notice and having had reasonable cp- 
portunity of conforming to the same, delivered the lath te the said 
James, and this action is brought to recover the value of the lath less 
freight and dividend received from the bankrupt estate of the To- 
ronto Timber Co. 

The trial Judge held that the plaintiff was entitled to stop the 
lath in transitu, and gave judgment for the plaintiff, and this appeal 
is from his judgment. 

One ground of appeal is that the lath having been consigned to a 
person other than the original purchaser, the unpaid vendor had no. 
right to stop in transitu. Such right exists, “so long as they” (the 
goods) “are in course of transit” (s. 48, Sale of Goods Act, 1920 
(Ont.), ce. 40), and by s. 44, they are taken, “to be in course of tran- 
sit from the time when they are delivered to a common carrier . 
or other bailee, for the purpose of transmission to the buyer, until 
the buyer or his agent in that behalf takes delivery of them from 
such common carrier or other bailee.” 
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Whilst these 2 sections imply that there must exist the relation- 
ship of vendor and vendee in respect of the goods entrusted to the 
carrier, they do not require delivery to the carrier for carriage to 
the vendee by name, and it. is, I think, sufficient if such delivery be 
for the purpose of transmission to him. In the present case the Tv- 
ronto Timber Co. was the buyer, and directed the vendor to ship to its 
nominee James. There is no evidence that the Toronto Timber Co. 
sold the lath to James, and its mere direction to the plaintiff to ship 
to James would not, in my opinion, warrant the Court in finding that 
the company had sold the lath. Thus it follows that the Toronto Tim- 
ber Co. remained the owner, and the fair presumption is that the 
lath was delivered to the defendant for transmission to the Toronto 
Timber Co. through the said James. 

The defendant also contended that the plaintiff had not given no- 
tice of its claim as required by s. 45(1) of the said Act. For the 
reasons given by the trial Judge, I am of opinion that effect cannot 
be given to this contention. 

[On this point the trial judge said: The second point urged is 
the alleged insufficiency of the notice. The notice says: “Confirming 
telephone conversation of this p.m., will you please instruct your agent 
at Toronto by wire to withhold delivery of the following cars of lath” 
(identifying them by numbers). “These cars were both shipped by us 
on the 28th March, from Jacksonborough, Ontario, to C. W. J. Ltd., 
Greenwood avenue siding, Toronto, Ont. We will give you disposition 
orders on the above cars as soon as possible, but in the meantime 
please see that they are held to our order.” The defendants contend 
that there is no notice of their “claim” by the plaintiffs—as what the 
statute, s. 45(1), means is notice of his claim against the vendee or 
of the nature of his claim. But such is not the meaning: “Claim” 
here means “claim to stop delivery.” For example, in Bohtlingk v. 
Inglis, 1803, 3 East 381, 102 E.R. 643, a simple demand for posses- 
sion (p. 384) was held sufficient. In Litt v. Cowley, 1816, 7 Taunt. 
169, 129 E.R. 68, a notice not to deliver to the consignee but to an 
agent (named) of the vendor, was held sufficient. Northey v. Field, 
1798, 2 Esp. 613, is a weaker case than the present. I think this ob- 
jection also fails.] 

The plaintiff, as a creditor of the insolvent company in respect 
of the lath, filed a claim with the trustee in bankruptcy and received 
from him a dividend thereon, and the defendant contends that the 
plaintiff thereby adopted the act of the defendant in delivering the 
lath to James, and that in consequence he is not entitled to treat it 
as a misdelivery. In support of this contention, the defendant’s coun- 
sel relies upon Verschures Creameries v. Hull & Netherlands SS. Co., 
[1921] 2 K.B. 608. In that case, after the carrier had misdelivered 
certain goods and with knowledge of such misdelivery, the consignor 
sued and obtained judgment against the party to whom they were 
delivered for the price of goods sold and delivered, and it was held 
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that the consignor had thereby elected to treat the delivery as author- 
ized, and could not thereafter treat it as unauthorized. 

In the present case it does not appear that the claim filed was fo~ 
goods sold and delivered, and therefore the filing of the claim and¢d 
the acceptance of a dividend cannot be construed as adoption of the 
misdelivery. 

For these reasons, I think the appeal fails, and should be dis- 
missed with costs. = 


~ 


Appeal dismissed. 


[As to stoppage in transitu, see also Ellis v. Hunt, 1789, 3 T.R. 
464, 23 R.C. 416; Litt v. Cowley, 1816, 7 Taunt. 169, 23 R.C. 411; Biza 
v. Brown, 1850, 4 Exch. 786, 23 R.C. 422; London & North Western 
Ry. Co. v. Bartlett, 1861, 7 H. & N. 400, 23 R.C. 4384; Childs v. North- 
ern Ry., 1866, 25 U.C.R. 165; Morgan Envelope Co. v. Boustead, 1885, 
7 O.R. 697; Taylor v. Great Eastern Ry. Co., 1901, in chapter I, §3, 
supra; Benjamin on Sale, 6th ed. 1920, pp. 1002-1053; 1065-1071; Wil- 
liston on Sales, 2nd ed. 1924, vol. 2, pp. 1325-1363.] 

[As to the rights of an unpaid seller under articles 1543 and 1998- 
9 of the Civil Code of Lower Canada, see Acme Glove Works v. Can- 
ada S.S. Lines, 1925, Q.R. 38 K.B. 487, [1925] 4 D.L.R. 494, affirming 
Q.R. 62 S.C. 195, [1924] 4 D.L.R. 448; Re Hudson Fashion Shoppe, 
1925; 58) (O:LARs 1305 11926] DLR. 199.7 CBR, 68st 


§3. Sale or pledge by the buyer. 


LICKBARROW v. MASON. 


1787, 2 T.R. 63, 100 E.R. 35. In the King’s Bench. 


Trover for a cargo of corn. Plea, the general issue. The plain- 
tiffs, at the trial before Buller J., at the Guildhall Sittings after last 
Easter Term, gave in evidence that Turing and Son, merchants at 
Middlebourg in the province of Zealand, on the 22nd July, 1786, sbip- 
ped the goods in question on board the Endeavour for Liverpool by 
the order and directions, and on the account of Freeman of Rotter- 
dam. That Holmes, as master of the ship, signed four several bil!s 
of lading for the goods in the usual form unto order or assigns; two 
of which were indorsed by Turing and Son in blank, and sent on the 
22nd July, 1786, by them to Freeman, together with an invoice of 
the goods, who afterwards received them; another of the bills of lad- 
ing was retained by Turing and Son, and the remaining one was kept 
by Holmes. On the 25th July, 1786, Turing and Son drew four sev- 
eral bills of exchange upon Freeman, amounting in the whole to £477, 
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in respect of the price of the goods, which were afterwards accepted 
by Freeman. On the 25th of July, 1786, Freeman sent to the plain- 
tiffs the two bills of lading, together with the invoice which he had 
received from Turing and Son, in the same state in which he re- 
ceived them, in order that the goods might be taken possession of 
and sold by them on Freeman’s account; and on the same day Free- 
man drew three sets of bills of exchange to the amount of £520 on 
the plaintiffs, who accepted them, and have since duly paid them. The 
plaintiffs are creditors of Freeman to the amount of £542. On the 
15th August, 1786, and before the four bills of exchange drawn by 
Turing and Son on Freeman became due, Freeman became a bank- 
rupt; those bills were regularly protested, and Turing and Son have 
since been obliged, as drawers, to take them up and pay them. The 
price of the goods so shipped by Turing and Son is wholly unpaid. 
Turing and Son, hearing of Freeman’s bankruptcy on the 21st of 
August, 1786, indorsed the bill of lading, so retained by them, to the 
defendants, and transmitted it to them, with an invoice of the goods, 
authorizing them to obtain possession of the goods on account of 
and for the use and benefit of Turing and Son, which the defendants 
received on the 28th August, 1786. On the arrival of the vessel with 
the goods at Liverpool on the 28th August, 1786, the defendants ap- 
plied to Holmes for the goods, producing the bill of lading, who there- 
upon delivered them, and the defendants took possession of them for 
and on account of, and to and for the use and benefit of Turing and 
Son. The defendants sold the goods on account of Turing and Son, 
the proceeds whereof amounted to £557. Before the bringing of this 
action the plaintiffs demanded the goods of the defendants, and tend- 
ered to them the freight and charges; but neither the defendants nor 
Freeman have paid or offered to pay the plaintiffs for the goods. .To 
this evidence the defendants demurred; and the plaintiffs joined in 
demurrer. 


Asuurst J. As this was a mercantile question of very great im- 
portance to the public, and had never received a solemn decision in 
a court of law, we were for that reason desirous of having the matter 
argued a second time, rather than on account of any great doubts 
which we entertained on the first argument. We may lay it down as 
a broad general principle, that, wherever one of two innocent persons 
must suffer by the acts of a third, he who has enabled such third per- 
son to occasion the loss must sustain it. If that be so, it will be a strong 
and leading clue to the decision of the present case. It has been ar- 
gued, that it would be very hard on a consignor, who has received no 
consideration for his goods, if he should be obliged to deliver them 
up in case of the insolvency of the consignee, and come in as a cred- 
itor under his commission for what he can get. That is certainly 
true; but it is a hardship which he brings upon himself. When a 
man sells goods, he sells them on the credit of the buyer; if he de- 
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liver the goods, the property ‘is altered, and he cannot recover them 
back again, though the vendee immediately become a bankrupt. But 
‘where the delivery is to be at a distant place, as between the vendor 
and vendee, the contract is ambulatory till delivery; and therefore, in 
case of the insolvency of the vendee in the meantime, the vendor 
may stop the goods in transitu. But, as between the vendor and 
third persons, the delivery of a bill of lading is a delivery of the 
goods themselves; if not, it would enable the consignee to make the 
bill of lading an instrument of fraud. The assignee of a bill of lading 
trusts to the indorsement; the instrument is in its nature transfer- 
able; in this respect therefore this is similar to the case of a bill of 
exchange. If the consignor had intended to restrain the negotiability 
of it, he should have confined the delivery of the goods to the vendee 
only; but he has made it an indorsable instrument. So it is like a 
bill of exchange; in which case, as between the drawer and the payee 
the consideration may be gone into, yet it cannot between the drawev 
and an indorsee; and the reason is, because it would be enabling either 
of the original parties to assist in a fraud. The rule is founded purely 
on principles of law, and not on the custom of merchants. The cus- 
tom of merchants only establishes that such an instrument may be in- 
dorsed; but the effect of that indorsement is a question of law, whicli 
is, that as between the original parties the consideration may be in- 
quired into; though when third persons are concerned it cannot. This 
is also the case with respect to a bill of lading. Though the bill of 
lading in this case was at first indorsed in blank, it is precisely the 
same as if it had been originally indorsed to this person; for when 
it was filled up with his name, it was the same as if made to him 
only. Then what was said by Lord Mansfield in the case of Wright 
and Campbell, 4 Burr. 2046, goes the full length of this doctrine: “If 
the goods be bona fide sold by the factor at sea (as they may be where 
no other delivery can be given), it will be good notwithstanding the 
statute 21 Jac. 1, c. 19. The vendee shall hold them by virtue of the 
bill of sale, though no actual possession is delivered: and the owner 
can never dispute with the vendee, because the goods were sold bona 
fide and by the owner’s own authority.” Now in this case, the goods 
were transferred by the authority of the vendor, because he gave the 
vendee a power to transfer them; and being sold by his authority, the 
property is altered. And I am of opinion that this right of the as- 
signee could not be divested by any subsequent circumstances. 


[Buller and Grose JJ. also gave reasons for judgment for the 
plaintiffs. ] 
Judgment for the plaintiffs. 


[The defendants having brought a writ of error in the Exchequer 
Chamber, the judgment of the Court of King’s Bench was reversed: 
Mason vy. Lickbarrow, 1790, 1 H. Bla. 357, 126 E.R. 209. The record 
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was afterwards removed into the House of Lords, which (after hear- 
ing elaborate opinions of the judges on the principal question, namely, 
Buller, Ashhurst and Grose JJ. in favour of reversing, and Eyre C.J., 
Gould J., Heath J., Hotham, Perryn and Thomson BB. in favour of 
affirming, the judgment of the Exchequer Chamber) directed a venire 
facias de novo to be awarded on the ground that the demurrer to 
evidence appeared to be informal on the record: Lickbarrow v. Mason, 
1793, 4 Brown P.C. 57, 2 E.R. 39. The opinion of Buller J. is quoted 
in full in a note in 6 Hast 20, 102 E.R. 1192, also in Smith’s Lead- 
ing Cases, and in Williston’s Cases on Sales. ] 


A venire facias de novo having been awarded by the King’s Bench, 
the case came on a second time for trial: Lickbarrow v. Mason, 1794, 
5 T.R. 683, 101 E.R. 380, 1 R.R. 425, 4 R.C. 756. A special verdict 
was found, setting forth substantially the same facts as before. 

And then the jury found that, by the custom of merchants, bills of 
lading, expressing goods or merchandises to have been shipped by 
any person or persons to be delivered to order or assigns, have been, 
and are, at any time after such goods have been shipped, and before 
the voyage performed, for which they have been or are shipped, nego- 
tiable and transferable by the shipper or shippers of such goods to 
any other person or persons, by such shipper or shippers indorsing 
such bills of lading with his, her, or their name or names, and de- 
livering or transmitting the same so indorsed, or causing the same 
to be so delivered or transmitted to such other person or persons; 
and that by such indorsement and delivery, or transmission, the prop- 
erty in such goods hath been, and is transferred and passed to such 
other person or persons. And that, by the custom of merchants, in- 
dorsements of bills of lading in blank, that is to say, by the shipper 
or shippers with their names only, have been, and are, and may be, 
filled up by the person or persons to whom they are so delivered or 
transmitted as aforesaid, with words ordering the delivery of the 
goods or contents of such bills of lading to be made to such person 
or persons; and, according to the practice of merchants, the same, 
when filled up, have the same operation and effect, as if the same 
had been made or done by such shipper or shippers when he, she, 
or they indorsed the same bills of lading with their names as afore- 
said. 

The Court, understanding that it was intended that this case was 
to be carried up to the House of Lords, declined ‘entering into a dis- 
cussion of it, merely saying that they still retained the opinion de- 
livered upon the former case. And they accordingly gave 

Judgment for the plaintiffs. 


[As to Ashhurst J.’s famous dictum that “wherever one of two 
innocent persons must suffer by the acts of a third, he who has en- 
abled such third person to occasion the loss must sustain it,” see 
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Henderson v. Williams, [1895] 1 Q.B. 521, 11 R.C. 105; Farquharson 
vy. King, [1902] A.C. 325; and generally as to cases in which an owner 
may be estopped from denying the validity of a transfer by another 
person, see chapter III, §2, supra.] 

[With regard to the effect of the transfer of a document of title 
in defeating the right of stoppage in transitu, Benjamin on Sale, 6th 
ed. 1920, p. 1058, says: “The first point is, that a bill of lading or 
other document of title must be ‘lawfully transferred’ (Factors Act, 
s. 11; Cahn v. Pockett, [1899] 1 Q.B. 643; The Argentina, 1867, L.R. 
a LN i Sera AUD Vey lire ee The second point is that the transferor shall 
have a right to transfer it, for even a bill of lading, and a fortiori 
any other document of title, is not negotiable in the same sense as 
a bill of exchange, and therefore the mere honest possession of a bill 
of lading indorsed in blank, or in which the goods are made deliver- 
able to the bearer, is not such a title to the goods as the like posses- 
sion of a bill of exchange would be to the money promised to be paid 
by the acceptor. The indorsement of a bill of lading gives no better 
right to the goods than the indorser himself had (except in cases 
where a mercantile agent, or person in the position of such agent, 
may transfer it to a bona fide holder under the Factors Act), so that 
if the owner should lose or have stolen from him a bill of lading 
indorsed in blank, the finder or the thief could confer no title upon 
an innocent third person (Gurney v. Behrend, 1854, 3 H. & B. 622; 
per Collins L.J. in Cahn vy. Pockett, [1899] 1 Q.B. at 658, 659; and see 
Blackburn on Sale, 279, 2nd ed. 391, and cases there cited. The na- 
ture and effect of a bill of lading is well put by Miller J. in Pollard 
vy. Vinton; 1881, 105 U.S. 7,"at p. 8.) 77] 


IN RE KNIGHT; EX PARTE GOLDING DAVIS & CO. 


1880, 18 Ch. D. 628, 4 R.C. 851. In the Court of Appeal. 


This was an appeal from a decision of Mr. Registrar Pepys, act- 
ing as Chief Judge in Bankruptcy. 
Knight & Son were merchants in London and at Liverpool. Gold- 


ing Davis & Co., Limited, carried on business as manufacturers of 
alkali at Widnes. 


On the 15th of ‘November, 1877, Knight & Son entered into the 
following contract with the company: 
“Messrs. Golding Davis & Co. 


“We have this day bought of you the following goods of good 
merchantable quality: Twelve hundred (1,200) drums 5/6 ecwt. each, 
white 70% caustic soda, your own make, per Huson’s sampling and 
test note. Delivery, 100 drums per month, January and December, 
1878. Shipment, f.o.b. Liverpool... Price, £14 per ton. Discount, 214% 
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and com. 1%. Prompt 14 days after each delivery, or before delivery 
if required. Knight & Son.” 

On the same day Knight & Son entered into the following contract 
with D. Taylor & Sons, of London: 

“Messrs. D. Taylor & Sons. 

“We have this day sold to you the undermentioned goods of good 
merchantable quality: 1,200 drums, 5/6 ewt. each, white 70% caustic 
soda, Golding Davis & Co.’s make, Huson Bros. sampling and test. 
Mode of delivery, f.o.b. Liverpool. Time of delivery, 100 drums per 
month, January and December, 1878, each month’s delivery a separate 
contract. Price, £14 per ton. Discount, 244%. Prompt 14 days after 
each delivery. Knight & Son.” 

The question in dispute on the present appeal related to the Oc- 
tober delivery of 100 tons. 

On the 28th of October, 1878, Knight & Son’s London house wrote 
to their Liverpool branch, in pursuance of instructions which they 
had received from D. Taylor & Sons, as follows: 

“We inclose bills of lading for Taylor’s 100 drums, Golding’s. Please 
get them shipped at once, as Taylor wants bills of lading dated Octo- 
ber. They are to go by sail to New York.” 

On the 4th of November Knight & Son’s Liverpool branch sent in- 
structions to the company to ship the 100 drums at once on board 
the ship Larnaca, for New York, then lying at Liverpool. The Lar- 
naca was a general ship. The goods were accordingly shipped by the 
company on the 7th of November. The wharfinger’s receipt for the 
goods stated that they were received for shipment on board the Lar: 
naca on account of Knight & Son, Liverpool. This receipt was handed 
to the shipping-brokers of the ship, who then procured the signature 
of the master of the ship to the bill of lading. 

The bill of lading stated that the goods were shipped by David 
Taylor & Sons, to be delivered at New York unto order or to as- 
signs, he or they paying freight. 

The sum payable by Taylor & Sons to Knight & Son for the goods 
was £370 10s. 3d., and the sum payable by Knight & Son to the com- 
pany was £366 14s. 3d. The bill of lading was handed by the shippings 
brokers to Knight & Son’s Liverpool branch on the afternoon of the 
7th of November, and was sent by them the same evening by post 
to Knight & Son in London, by whom it was received on the morning 
of the 8th of November. Meanwhile, on the 7th of November, Knight 
& Son (the partners in the firm all residing in London) had sus- 
pended payment; but this fact was not known to their Liverpool 
branch until the morning of the 8th of November. On the same 
morning the company received a circular informing them of the sus- 
pension. The Larnaca was still in dock at Liverpool, and the goods 
had not been paid for either by Knight & Son or by Taylor & Sons. 
The company at once telegraphed to Knight & Son in London not to 
part with the bill of lading, and they also served a notice of stoppage 
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in transitu on the master of the ship, the ship’s agents, and the 
brokers of the ship. Knight & Son had placed their affairs in the 
hands of Mr. F. Cooper, an accountant in London, to whom the bill 
of lading was handed on the 8th of November. On the 13th of No- 
vember Knight & Son filed a liquidation petition, and on the 14th of 
November Cooper was appointed receiver under the petition. On the 
4th of December the creditors resolved upon a liquidation by arrange- 
ment, and appointed Cooper trustee. The price of caustic soda had 
fallen £3 per ton since November, 1877; and it was arranged between 
Cooper and the company that the contract with Taylor & Sons should 
be carried out, and that their purchase-money should be paid into a 
bank in the joint names of Cooper and the manager of the company, 
pending the decision of the court as to the validity of the notice to 
stop in transitu. This was done, and the goods were accordingly de- 
livered in New York. 

The Registrar held that the notice was of no effect, on the ground 
that, the bill of lading being in the name of Taylor & Sons, the prop- 
erty in the goods was transferred to them, and the transitus was at an 
end as between the company, the vendors, and Knight & Son, the 
purchasers, when the goods were placed on board the ship and the 
bill of lading was made out in the name of Taylor & Sons. 

The company appealed. 


[James and Baggalay L.JJ. gave reasons for allowing the appeal.] 


Corron L.J. We have to consider a case which is perhaps, to 
some extent, new as regards the right of stoppage in transitu. Now 
of course that right only exists during the transit. Jf it can be shown 
by any means that the transit is at an end, then that right is gone, 
and there would be no occasion to consider how far the right is in 
terfered with or defeated by the claims or rights of third persons. | 
will first deal with the point whether, in this case, the transit was 
at an end when the notice was given. 

As I understand it, the transit in such cases is while the goods 
are in the hands of a carrier for the purposes of the journey indicated 
under or by the contract between the original vendor and purchaser. 
That, I take it, is the meaning of the transit. When we look into 
the facts what we find is this, that as between the original vendors, 
Golding Davis & Co. Limited, and the original purchasers, Knight & 
Son, Knight & Son gave directions, as they had a right to do, that 
the goods should be sent to Liverpool to be shipped on board a ship, 
which they named, for New York. The voyage, therefore, from the 
warehouse or works of Golding Davis & Co. to New York, was the 
journey or transit agreed upon or pointed out by the contract between 
the original vendors and the original purchasers. What we have to 
consider is whether, at the time when the right of stoppage was 
attempted to be exercised, the goods were on that transit. 
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It is undoubted that the transit might be put an end to by the 
purchaser who has the property in and the right to claim possession 
of the goods. But in the present case the goods were in the ship, 
where the shipowner and the captain were acting simply (subject to 
what I shall presently consider) as carriers for the purpose of com- 
pleting the journey which had been indicated as between the vendors 
and the purchasers. But it is said (and that seems to have been the 
view of the Registrar) that the transit as between the original ven- 
dors and purchasers was ended. Now that must mean that there had 
been either a taking possession of the goods by the purchasers, or a 
sending of the goods on a new and different voyage, because, if it 
only means that when the goods should arrive at their destination 
they would, under the circumstances existing at the time when the 
attempt was made to exercise the right to stop, go, not to the ori- 
ginal purchaser, but to somebody else, that is the case whenever the 
original purchaser has handed over the right to receive the goods at 
the end of the voyage to somebody else. That would include every 
case of a transfer of a bill of lading. But it is clear that the transfer 
of a bill of lading, except for value, will never defeat the right of 
stoppage in transitu, and will never put an end to the transit by mak- 
ing the journey not a journey as between the vendor and the origina! 
purchaser, but a journey as between the vendor and somebody else. 
The real fact in the present case was that the original purchasers, 
Knight & Son, had entered into another contract, not to sell these 
particular goods, but a contract which they intended to supplement 
and make good by means of the goods which they would acquire 
under their contract with Golding Davis & Co. No doubt New York 
was the end of the journey indicated in the contract between Knight 
& Son and Taylor & Son, but it did not on that account cease to be, 
and it was not on that account a bit the less the end of the journey 
- contemplated as between Golding Davis & Co. and Knight & Son. 
The view which the Registrar took cannot, in my opinion, be main- 
tained. The journey indicated by the contract between the original 
vendors and purchasers was still continuing, there had been no new 
or different journey indicated, and that entirely distinguishes thc 
case from that which possibly was in the mind of the Registrar, where 
on the original purchase one journey had been contemplated, but in 
consequence of a contract between the original purchaser and the 
sub-purchaser he directs that the goods shall go to a different ter- 
minus. In such a case, of course the right of stoppage in transitu is 
at an end, because what is done is equivalent to the original pur- 
chaser taking possession of the goods and dealing with them by means 
of that possession. It was urged by Mr. Winslow that what occurred 
in the present case was equivalent to that, but, in my opinion, that 
view cannot be sustained. I think that what was done had just the 
same legal effect as if the bill of lading had been made out in the 
name of the original purchasers and had then been assigned by them 


624 Ex parte Golding Davis & Co. [ CHAP. VIL. 
to their sub-purchasers. There was nothing done by the purchasers 
to alter the destination agreed upon between them and the original 
vendors, no actual taking possession of the goods, and, in my opinion, 
there was nothing which can be considered as equivalent to their do- 
ing that and then starting the goods as from their possession on 2 
different and new voyage. 


Then, the transitus being still existing, and there being a right 
in the vendors to stop, unless Semething had interfered with that 
right, can it be said that the sub-sale has interfered with it? Now. 
I take it the principle is this, that the vendor cannot exercise his right 
to stop during the transit, if the interests or rights of any other per- 
sons which they have acquired for value will be defeated by his 
so doing. Except so far as it is necessary to give effect to interests 
which other persons have acquired for value, the vendor can exer- 
cise his right to stop in transitu. It has been decided that he can da 
so when the original purchaser has dealt with the goods by way of 
pledge. Here we have rather the converse of that case. There has 
been an absolute sale of the goods by the original purchaser, but the 
purchase-money has not been paid. Can the vendor make effectual 
his right of stoppage in transitu without defeating in any way the 
interest of the sub-purchaser? In my opinion he can. He can say, 
I claim a right to retain my vendor’s lien. I will not defeat the right 
of the sub-purchaser, but what I claim is to defeat the right of the 
purchaser from me, that is, to intercept the purchase-money which 
he will get, so far as it is necessary to pay me. That, in my opinion, 
he is entitled to do, not in any way thereby interfering with the 
rights of the sub-purchaser, but only, as against his own vendee, as- 
serting his right to resume his vendor’s lien and to obtain payment 
by means of an exercise of that right; interfering only with what 
would have been a benefit to the vendee, who would otherwise have 
got his purchase-money without paying for the goods, but in no way 
interfering with any right acquired by the sub-purchaser of the goods. 


Appeal allowed. Appellants to receive the whole of the purchase- 
money due under their contract with Knight & Son out of the fund 
in the joint names. 


KEMP v. FALK. 


1882, 0% App: Cas. 578,023 (RiCsss99e Ss Ce bos dah et jeeinene 
House of Lords. 


Appeal from a decision of the Court of Appeal (In re Kiell, Ex 
parte Falk, 1880, 14 Ch. D. 446) in favour of Falk, who had given 
notice of stoppage in transitu with respect to goods sold by him to 
Kiell. 
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[Lord Selborne L.C. gave reasons for dismissing the appeal.] 


Lorp Buacksurn. My Lords, I perfectly agree in the result that 
this appeal must be dismissed with costs. Originally in this case there 
was a statement of facts made in the Court of Bankruptcy, upon 
which there was an appeal to the Appeal Court; and on that state- 
ment of fact the ingenuity of counsel seems to have led the court be- 
low to draw some inferences, which induced them, whilst giving judg- 
ment, as they have done, in favour of Mr. Falk, the present respond- 
ent, to intimate at the same time that they thought the case raised 
a question which had been raised in the case of Ex parte Golding, 
Davis & Co., 13 Ch. D. 628, and that therefore they should give leave 
to appeal. When the case came here the first time, my noble and 
learned friend Lord Penzance thought that the statement of facts was 
not intelligible, and that it was desirable that it should be sent down 
to have the facts made clear; and now it appears that the original 
statement of facts was not only not intelligible but also not quite accur- 
ate; and we have now an amended and supplementary statement of 
facts, showing what the facts of the case really were. Taking that state- 
ment it seems to me that the case is perfectly clear. We have no 
occasion to consider whether the case of Hx parte Golding, Davis & 
Co. was well or ill decided, because no point relating to it arises here. 

It appears that Mr. Falk of Liverpool had sold to Mr. Kieli a 
quantity of salt, which was shipped on board a vessel bound for Cal- 
cutta; that Mr. Kiell accepted a draft drawn against that cargo; that 
bills of lading were made out, which were signed not as is usual by 
the master but by the shipowner himself, and that Mr. Kiell got those 
bills of lading. Now so far as that goes, standing there, nothing can 
be more thoroughly established than the law upon it. Mr. Falk hav- 
ing delivered the goods and taken a bill of exchange had no right 

. whatever to meddle with those goods further, unless before the end 
of the transitus (I shall say a word presently as to what comes at 
the end of the transitus), Kiell the purchaser became insolvent and 
stopped payment, and then if Falk had stopped the goods in transitu 
he would have been revested in his rights as an unpaid vendor as 
against Kiell. It is pretty well settled now that it would not have 
rescinded the contract. But before the end of the transitus came, his 
right to stop the goods in transitu might be defeated by an indorse- 
ment upon the bill of lading to a person who gave value. In the 
present case there was such an indorsement and transfer of the bill 
of lading, but it was only an indorsement and transfer for a particular 
and limited purpose. It appears that Mr. Kiell in order to obtain an 
advance got Messrs. T. Wiseman & Co. of Glasgow, the correspondents 
and agents of Messrs. Wiseman, Mitchell, Reid & Co. of Calcutta, to 
make an advance in his favour by drawing a bill of exchange upon 
him; and to secure the payment of that bill of exchange the bill of 
lading was indorsed, and the Bank of Scotland who discounted or 
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took that bill, became holders of the bill of lading for the purpose of 
protecting themselves. It was clearly a transfer for value to the 
Bank of Scotland, and as such, so far as that went, it defeated the 
right of the stoppage in transitu at law. But the unpaid vendor’s 
right, except so far as the interest had passed by the pledging of the 
bill of lading to the pledgee, or the mortgagee, whichever it was, en- 
abled the unpaid vendor in equity to stop in transitu everything which 
was not covered by that pledge. .That was settled and has been con- 
sidered law, or rather equity, ever since the case of In re Westzinthus, 
5 B. & Ad. 817, and has been affirmed in Spalding v. Ruding, 6 Beav. 
376, 12 L.J. (Ch.) 503; and I have no doubt it is very good law upon 
that point. 

Here therefore the stoppage by Falk as unpaid vendor would re- 
vest in him his lien except so far as concerned the Bank of Scotland, 
unless something else had happened. Now what has happened? The 
argument of Mr. Bompas was this: First of all it appears that Messrs. 
Wiseman, Mitchell, Reid & Co., who were the persons to whom the 
goods were consigned (I do not understand whether they were pur- 
chasers, or merely agents for Kiell & Co.), sent over to their cor- 
respondents T. Wiseman & Co. of Glasgow a sale note, and then they 
forwarded it to Kiell & Co. in this letter: “Dear Sirs,—We enclose 
sale note of your cargo of sait ex Carpathian to arrive,” and so on— 
the rest of the letter does not matter. So that at that time it ap- 
pears that Messrs. Wiseman, Mitchell & Co. had entered into a con- 
tract at Calcutta for a sale of the goods “to arrive.” The date of 
that letter was the 17th of July, a fortnight or so before the ship 
actually did arrive at Calcutta. That, it was argued, put an end 
to the vendor’s right to stop the goods in transitu, and pro tanto 
the equitable right to stop them in transitu which remained in Mr. 
Falk. I have endeavoured to understand on what ground it is sup- 
posed to put an end to it. No sale, even if the sale had actually been 
made with payment, would put an end to the right of stoppage in 
transitu unless there were an indorsement of the bill of lading. Why 
any agreement to sell, unless it was made in such a way as to pass 
the right of property in the goods sold, should be supposed to put 
an end to the equitable right to stop them in transitu I cannot under- 
stand. I am quite clear that it does not. ~ 

The next thing which was attempted to be argued was this. The 
Bank of Scotland, the holders of the bill of lading at Glasgow, for- 
warded the bill of lading in due course to their agents at Calcutta; 
and it is surmised that their agents at Calcutta must have been some 
persons different from Messrs. Wiseman, Mitchell & Co. I infer that 
Messrs. Wiseman, Mitchell & Co. were the people who acted as their 
agents in this transaction, but I do not think it matters whether 
they were or not. The Bank of Scotland sent the bill of lading to 
their agents, whether they were Messrs. Wiseman, Mitchell & Co. or 
any one else. Those agents received that bill of lading well knowing 
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(or at all events they ought to have known) that the Bank of Scot- 
land had by virtue of this bill of lading a hold over the goods. They 
were entitled to see that the goods were not sold or disposed of in 
any way prejudicial to their lien, and, if they were sold, that the 
money, or enough of it to repay the Bank of Scotland and secure 
them, should pass through their hands or the hands of their agents; 
and I see nothing that happened afterwards which showed that they 
acted otherwise than in strict conformity with the duty thus cast 
upon them. It was argued that inasmuch as Messrs. Wiseman, Mit- 
chell & Co. had acted for Kiel & Co. in selling the goods, taking a del 
credere commission to secure that the people to whom they sold should 
pay the price, therefore they were persons who were entitled to have 
the bill of lading indorsed to them as a security. I am utterly un- 
able to understand that argument, it is clear to me that they were 
not so entitled. ; 

The next thing which was said was this. There was a little con- 
fusion in the statement here, but it is now said upon the amended 
statement of facts, that Messrs. Wiseman, Mitchell & Co., who I 
cannot but think were the persons employed by the Bank of Scot- 
land as their agents, did at some time (I do not exactly know when) 
indorse the bill of lading and show it to the captain. I do not think 
that that comes to more than this, that they gave the captain complete 
notice, when he arrived at Calcutta, ‘‘We are the persons who have 
the legal right to the delivery of these goods, for we have the bill of 
lading, holding it under the Bank of Scotland, and consequently we 
are the persons entitled to the goods. You can deliver only to us 
without being responsible to us; if you deliver to us or with our 
sanction, you will not be responsible to us.” I can put no other 
meaning upon it. 

Then it was argued that this amounts to a delivery of the whole 
cargo by the shipowner to Messrs. Wiseman, Mitchell & Co., who from 

“that time forward would be holders of the goods; the shipowner in 
whose physical possession, in the hold of whose vessel, the goods lay, 
being changed from holding the goods as shipowner, not having de- 
livered the goods, into a warehouseman who was very inconveniently 
holding those goods in his ship as a warehouse. I think that that 
is an arrangement which might be made although it is not a very 
convenient one. The freight was not paid; but I think it is possible 
to make an arrangement by which, though the freight is not paid, the 
shipowner changes himself completely into a warehouseman instead 
of being a carrier or a shipowner; he alters his responsibilities aito- 
gether; and yet by arrangement or agreement retains a lien over 
the goods until the freight is paid. I think such a contract might be 
made. But when one is asked to say that such a contract was made. 
the non-payment of the freight is a very important element leading 
one to say that no such contract was made at all. In this case I 
cannot help thinking that no such contract was made, and there is 
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no reason why we should hold that it was. The shipowner acted in 
the same way as if it had not been made and in no other way. 

Then comes an argument which I really think is not tenable, and 
I should hardly mention it if it were not for the great importance 
of everything relating to the Factors Act and of every question touch- 
ing it in the commercial world. It was argued that the recent statute 
40 & 41 Vict. c. 39, s. 5, which says that the transfer of a delivery 
order or any other document of.title shall put an end to an unpaid 
vendor’s right to countermand that delivery order and to keep the 
goods, operates just to the same extent and under the same circum- 
stances as in the case of a bill of lading for goods at sea. In order 
to make out that proposition reliance was placed upon this fact, that 
Messrs. Wiseman, Mitchell & Co., who were holders of the bill of 
lading, as I have already said, for the Bank of Scotland, wrote to the 
captain of the ship saying, “In order to save trouble we will not sign 
delivery orders for salt, but have written our sircar on board the 
above vessel to deliver salt to those men who produce cash receipts 
from our cashiers;” and by some strange process of reasoning it was 
said that the man who bought and showed to the sircar of Messrs. 
Wiseman, Mitchell & Co. a receipt for a sum of money paid to their 
cashier for the salt, was the holder of a document of title for the 
salt in such a way that the indorsement of it could put an end to 
the right of stoppage in transitu by Mr. Falk. Now in the first place 
the statute in question was never meant to have that effect. In the 
next place it is an abuse of language to call such a receipt as this 
a document of title in any shape. 

Then the last and desperate attempt was to say that the stoppage 
in transitu was not until the 5th of August. I see that Lord Bramwell 
takes a different view of the law from what I had always under- 
stood it to be (14 Ch. D. 455). I had always myself understood that 
the law was that when you became aware that a man, to whom you 
had sold goods which had been shipped, had become insolvent, your 
best way, or at least a very good way, of stopping them in transitu 
was to give notice to the shipowner in order that he might send it 
on. He knew where his master was likely to be, and he might send 
it on; and I have always been under the belief that although such 
a notice, if sent, cast upon the shipowner who received it an obliga- 
tion to send it on with reasonable diligence, yet if, though he used 
reasonable diligence, somehow or other the goods were delivered be- 
fore it reached, he would not be responsible. I have always thought 
that a stoppage, if effected thus, was a sufficient stoppage in transitu; 
I have always thought that when the shipowner, having received such 
a notice, used reasonable diligence and sent the notice on, and it ar- 
rived before the goods were delivered, that was a perfect stoppage 
in transitu. Consequently I think that when notice was given to the 
shipowners (and although they had signed the bill of lading instead 
of the master signing it, I do not think that that makes any differ- 
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ence; I only mention it to say that it makes none) they were under 
an obligation to forward it with reasonable diligence, if they could, to 
the master. 

What the shipowners did was this: on the 31st of July they sent 
a telegram (they waited two days, and they might have got into a 
scrape by that means), but they did send this telegram ‘Charterers 
Carpathian failed, unless bill of lading held for value, don’t deliver.” 
That was, as it strikes me, a sending forward of the notice to stop 
the goods in transitu: it was tantamount to saying, “We send to our 
captain the notice we have formally received ourselves;” and conse- 
quently I should say that the stoppage in transitu was complete on 
the 31st of July. But it is not necessary to decide that point, for it 
is clear enough that the goods were not then delivered, and nothing 
was done which could be called a delivery of the whole or any part 
of them until the 3rd of August, when a person brings one of these 
receipts for, I think, 1,000 maunds of salt, or some small quantity of 
salt, and gets it delivered. 

Then it is said that a delivery of a part is a delivery of the whole. 
It may be a delivery of the whole. In agreeing for the delivery of 
goods with a person you are not bound to take an actual corporeal 
delivery of the whole in order to constitute such a delivery, and it 
may very well be that a delivery of a part of the goods is sufficient 
to afford strong evidence that it is intended. as a delivery of the 
whole. If both parties intended it as a delivery of the whole, then 
it is a delivery of the whole; but if either of the parties does not 
intend it as a delivery of the whole, if either of them dissents, then 
it is not a delivery of the whole. I had always understood the law 
on that point to have been an agreed law, which nobody ever doubted 
since an elaborate judgment in Dixon y. Yates, 5 B. & Ad. 3138, 339, 
by Lord Wensleydale, who was then Parke J. The rule I had always 
. understood, from that time down to the present, to be that the de- 
livery of a part may be a delivery of the whole if it is so intended, 
but that it is not such a delivery unless it is so intended, and I rather 
think that the onus is upon those who say that it was so intended. 
Therefore the delivery of this particular parcel of salt was not a 
delivery of anything else. 

What we are now dealing with is the delivery of the salt which 
was delivered after the 5th of August, and which was quite sufficient 
to dispose of the whole sum now in dispute. We do not need to in 
quire what were the rights in any particular parcel of salt delivered 
on the 3rd of August. Supposing that those were mis-deliveries no 
harm would happen, as quite enough remained to pay the Bank of 
Scotland and no dispute would arise about that; there is no com- 
plaint by anybody respecting it. The present question is with regard 
to the stoppage in transitu of the residue after an undoubted notice 
of stoppage in transitu was served upon the 5th of August. Is that 
subject to the rule that although the whole of the cargo could not be 
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stopped because the bill of lading had been transferred to the Bank 
of Scotland, the interest which still remained in Kiell or in Kiell’s 
assigns to whom he had sold it, or in anybody else except those who. 
had become transferees of the bill of lading, might be stopped and 
might become vested in Falk the original vendor? I think there is 
no reason why it should not; and that being so, the judgment of the 
court below is right and ought to be affirmed. 


[Lord Watson and Lord Fitzgerald also gave reasons for dismiss- 
ing the appeal. ] 
Appeal dismissed. 


[As to the effect on the unpaid seller’s lien or right of stoppage 
in transitu of the transfer of the bill of lading or other document of 
title to a third party, see also In re Westzinthus, 1833, 5 B. & Ad. 
817, 4 R.C. 845; Leask v. Scott, 1877, 2 Q.B.D. 376, 4 R.C. 790; Cahn 
v. Pockett’s Bristol Channel S.P. Co., 1899, in chapter III, §3, supra; 
Ant. Jurgens Margarinefabrieken, [1914] 3 K.B. 40; Benjamin on Sale, 
6th ed. 1920, pp. 985-1001, 1053-1065. ] 


[As to bills of lading and other documents of title, see the notes 
following Weiner v. Harris, 1910, in chapter III, §2, supra.] 


[In the United States the Uniform Sales Act provides: 

“62. Subject to the provisions of this act, the unpaid seller’s right 
of lien or stoppage in transitu is not affected by any sale, or other 
disposition of the goods which the buyer may have made, unless the 
seller has assented thereto. 

“Tf, however, a negotiable document of title has been issued for 
goods, no seller’s lien or right of stoppage in transitu shall defeat the 
right of any purchaser for value in good faith to whom such docu- 
ment has been negotiated, whether such negotiation be prior or sub- 
sequent to the notification to the carrier, or other bailee who issued 
such document, of the seller’s claim to a lien or right of stoppage in 
transitu.” 

As to this provision, see Williston on Sales, 2nd ed. 1924, vol. 2, 
pp. 1888-13892. With regard to documents of title, negotiable and non- 
negotiable, in the United States, the Uniform Sales Act contains many 
special provisions which are set out in Williston, op. cit., pp. 978 ff.] 


§4. Re-sale by the seller. 


MACLEAN v. DUNN AND WATKINS. 


1828, 4 Bing. 722, 130 E.R. 947, 29 R.R. 714; S.C.; 6 L.J.C.P. 184. “Im 
the Common Pleas. : 
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This was a special action of assumpsit for not accepting and paying 
for a quantity of Russian and German wool. At the trial before Best 
C.J., London sittings after Michaelmas Term, 1826, the facts of the 
case, as far as they are material to the questions here noticed, were 
as follows: 

The defendants were carrying on business in London as druggists 
and dry-salters, when Ebsworth, a London wool-breaker, met Watkins 
at Manchester, near which place Watkins lived, and on the part of 
the plaintiff agreed to sell the defendants 165 bags of Russian and 

_German wool, to be paid for partly by 145 bags of Spanish wool, which, 

on the part of the defendants, he agreed to sell to the plaintiff, and 
partly by acceptances or cash, on certain terms specified in the fal- 
lowing bought and sold note which he delivered to the plaintiff’s 
clerk. 

[The original report then sets out the terms of the bought and 
sold note, and various facts which are immaterial on the question 
dealt with in the extract from Best C.J.’s judgment set out below. Part 
of the goods having been delivered, the plaintiff, in September, 1825, 
requested the defendants to receive and pay for the rest of the goods, 
and gave notice that unless the account was liquidated by the Ist of 
November, the goods remaining undelivered would be put up to pub- 
lic sale on that day, and the defendants held responsible for any loss. 
The defendants having declined to receive the goods, they were sold 
at a loss; whereupon the present action was commenced. The de- 
fendants raised various defences, including the Statute of Frauds and 
the fact of the re-sale of the goods by the plaintiff. At the trial a 
verdict was taken for the plaintiff, and the defendant’s counsel sub- 
sequently obtained a rule nisi.] 


After disposing of the defence of the Statute of Frauds adversely 
to the defendant, Brest C.J. continued as follows: 

Then, with regard to the resale, it seems clear to me that it did 
not rescind the contract. It is admitted that perishable articles may 
be resold. It is difficult to say what may be esteemed perishable ar- 
ticles and what not. but if articles are not perishable, price is, and 
may alter in a few days or a few hours. In that respect there is no 
difference between one commodity and another. It is a practice, there- 
fore, founded on good sense, to make a resale of a disputed article, 
and to hold the original contractor responsible for the difference. 
The practice itself affords some evidence of the law, and we ought not 
to oppose it, except on the authority of decided cases. Those which 
have been cited do not apply. Where a man, in an action for goods 
sold and delivered, insists on having from the vendee the price at 
which he contracted to dispose of his goods, he cannot, perhaps, con- 
sistently with such a demand, dispose of them to another; but if he 
sues for damages in consequence of the vendee’s refusing to complete 
his contract, it is not necessary that he should retain dominion over 
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the goods: he merely alleges that a contract was entered into for 
the purchase of certain articles, that it has not been fulfilled, and 
that he has sustained damage in consequence. There is nothing in 
this which requires that the property should be in his hands when 
he commences the suit; and it is required neither by justice nor by 
the practice of the mercantile world. 

In actions on the warranty of a horse, it is the constant practice 
to sell the horse, and to sue to recover the difference. The usage in 
every branch of trade is equally against the objection which has been 
raised on the part of the defendants. It is urged, indeed, that in 
contracts entered into by the East India Company, the power of re- 
sale is expressly provided for, in case the vendee should refuse to per- 
form his contract. That is only ex abundanti cautela, and it has 
never been decided that a resale of the goods is a bar to an action 
for damages for non-performance of a contract to purchase them: the 
contrary has been held at nisi prius. But without referring to a nisi 
prius case as authority, we are anxious to confirm a rule consistent 
with convenience and law. It is most convenient that when a party 
refuses to take goods he has purchased, they should be resold, and 
that he should be liable to the loss, if any, upon the resale. The goods 
may become worse the longer they are kept: and, at all events, there 
is the risk of the price becoming lower. 

Rule discharged. 


CHINERY v. VIALL. 


1860, 5° & N., 2885657 HRY 11925 120) RRS 5e8s SC 29) Ie 
180. In the Exchequer. 


Declaration. First count: that the plaintiff agreed with the de- 
fendant to buy, and the defendant agreed with the plaintiff to sell 
to him, 48 sheep to be taken and fetched away from the defendant’s 
premises within a fortnight, at 538s. a head; and though plaintiff was 
always ready and willing to pay, and all things happened to entitle 
the plaintiff to have the sheep delivered to him, yet, the defendant 
refused to allow the plaintiff to have or take the sheep, &c.—Second 
count: Trover for 43 sheep. 

Pleas. To the first count: Traverse of agreement. To the second 
count: First, not guilty, Secondly, that the goods, &c., were not the 
goods, &c., of the plaintiff. Whereupon issue was joined. 

At the trial, before Bramwell B., at the sittings in London after 
last Trinity Term, the plaintiff proved that on the 10th of January, 
1859, the defendant agreed to sell him 48 sheep at 53s. a head. The 
plaintiff took five away on the that day and said that he would send 
some money on the following Saturday. On the following Saturday 
the defendant asked for £12 or £13 “towards the sheep you had on 
Monday.” The plaintiff sent the defendant £15, that is, £1 15s. 
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more than the price of five sheep. The defendant returned the £1 15s. 
and informed the plaintiff by letter that he did not intend to let any 
more sheep out of his yard before they were paid for. On the fol- 
lowing Monday the plaintiff went to take away 19 sheep. He saw 
the defendant, who said he had sent the sheep to London, where in 
fact he sold them at 52s. a head. 

The jury found that the bargain was that the plaintiff was to have 
the sheep before paying for them and that he had sustained £5 dam- 
ages. Upon which the trial judge directed a verdict to be entered for 
the plaintiff on both counts for £118 19s., the value of the sheep, re- 
serving leave to the defendant to move to reduce the verdict to £5 
and enter a verdict for the defendant on the count in trover. Couch 
having obtained a rule nisi accordingly, 

Huddleston and Chitty showed cause. 

Couch in support of the rule. 

Cur. adv. vult. 


BRAMWELL B. The effect of the bargain between the parties was 
that the sheep were bought upon credit, that is to say, the plaintiff 
was to have them before paying for them, and they remained in the 
custody of the defendant, not for the defendant’s purposes, but for 
the plaintiff’s. Our judgment, however, does not turn upon that. Be- 
fore the time for payment arrived, and before the plaintiff was in 
default, the defendant sold the sheep, which were taken away and 
wholly lost to the plaintiff. The plaintiff sued in the first count for 
the non-delivery of the sheep according to the contract; and in the 
second count complained that the defendant had converted and dis- 
posed of them to his own use. The defendant pleaded that they were 
not the plaintiff’s sheep. A verdict was found for the plaintiff on both 
counts. But it was objected, on the part of the defendant, that trover 
_ could not be maintained, because though the property had passed to the 
plaintiff, he was not entitled to the present possession. It was argued 
that the right of an unpaid vendor is different from that of a pledgee; 
and that though, if the pledgee converts the chattels pledged to him, 
the bailment is determined and the pledgor can maintain an action, 

it is not so in the case of an unpaid vendor. We are all however of 
opinion that this proposition is not maintainable. It appears to us 
that where there has been no default on the part of the vendee, if 
the vendor is guilty of an act of conversion of the goods sold, the 
vendee is entitled to maintain an action against him for that conver- 
sion, and that he has such a right of property and possession as is 
necessary to entitle a party to maintain such action. In this case 
the sheep remained in the possession of the vendor, not qua vendor, 
but as the agent of the vendee (the plaintiff), and for his benefit. In- 
deed, even if the vendee had been in default, the case would be con- 
cluded by Martindale v. Smith, 1 Q.B. 389, which shows that if a day 
had been named for payment, and the plaintiff had not paid on that 
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day, but had afterwards and before the conversion tendered the 
money, the action would have been maintainable. That case is stronger 
than the present, and if we had any doubt we should feel ourselves. 
bound by it. The case of Milgate v. Kebble, 3 Man. & G. 100, is 
distinguishable, for in the first place the point was not made there, 
and though the bailment had been determined by the act of the 
defendant, it was a case where the plaintiff was in default at the 
time when the act of conversion”°was committed. There was another 
authority referred +o entitled to great respect, viz., my brother Black- 
burn’s book on the Contract of Sale, but I may state that I have 
his own authority for saying that he agrees with us. 

But it was further urged on the part of the defendant, that, 
supposing trover maintainable, the damages recoverable on either 
count ought to be no more than were really sustained by the plaintiff, 
that is, the value of the sheep, minus the price he would have had 
to pay for them if they had been delivered to him; and that therefore 
£5 would be ample damages, and that a farthing would have been 
sufficient. Upon that point our opinion is in favour of the defendant, 
viz., that the plaintiff is entitled to recover no more than the real 
damage he has sustained. In Lamond y. Davall, 9 Q.B. 1030, the 
plaintiff had sold shares to the defendant which he had not accepted, 
and the plaintiff had resold them; it was held that after that he 
could not sue the defendant for goods bargained and sold. If that 
is so, the defendant could not maintain such an action in the present 
case; and as the vendor could not sue for goods bargained and sold, 
the result is that he could not in any form of action recover the 
price; and it would be singular if the same act which saved the 
vendee the price of the sheep should vest in him a right of action for 
their full value without deducting the price. The cases on this 
subject are well put together in Mayne on Damages (p. 215), and 
show that in this action it is not an absolute rule of law that the 
value of the goods is to be taken as the measure of damage. There 
are several cases which may be mentioned as illustrative of this. 
For instance, where a defendant, after having been guilty of an 
act of conversion, delivers the goods back to the plaintiff, the actual 
damage sustained, and not the value, is the measure of damages. 
So, where a man has temporary possession of a chattel, the ownership 
being in another, the bailee, no doubt, may maintain an action; but 
only for the real damage sustained by him in the deprivation of the 
possession. Other cases might be cited to show that there is no such 
absolute rule of law as to the damages in trover as that suggested. 
In Read vy. Fairbanks, 13 C.B. 692, an unfinished ship was taken and 
then completed, and after its completion converted; it was held that 
the plaintiff was entitled to the value at the time when the defendant 
took it, not at the time when he converted the completed ship to 
his own use. To the same effect is the case of Brierly v. Kendall, 17 
Q.B. 937: the principle deducible from the authorities being that a 
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man cannot by merely changing the form of action entitle himseif 
to recover damages greater than the amount to which he is in law 
entitled, according to the true facts of the case and the real nature 
of the transaction. Here the result is, that the plaintiff is entitled 
to recover £5 only. 


It is not to be understood that, though in the present case the 
plaintiff cannot recover more, if a stranger had converted the goods 
the plaintiff would not have been entitled, as against him, to recover 
the whole amount of the value or proceeds. That might depend upon 
whether the plaintiff would be liable to the seller for the contract 
price; and probably in such a case he would, for there the seller 
would be in no default; and if he could not deliver the goods owing 
to the wrongful act of a third party, it may be that he could recover 
the whole price, and the vendee would be entitled to recover the 
amount from the stranger. The verdict must stand as found by the 
jury, but be reduced to £5. 


Rule absolute to reduce the damages. 


McCOWAN v. BOWES. 


1923, 56 N.S.R. 323, [1923] 3 D.L.R. 756. In the Supreme Court of Nova 
Scotia. 


Appeal by the plaintiff from the judgment of Mellish J. dismissing 
the action. 


Russett J. The defendant purchased an automobile for $1,300 
giving the plaintiff his cheque for $1,000 on account. He repented 
his bargain and distinctly refused to pay the balance or take delivery 
of the article, whereupon the plaintiff sued the defendant on his 
cheque and afterwards resold the auto. This suit has been dismissed 
on the theory that, by reselling, the plaintiff acquiesced in the de- 
fendant’s repudiation of the contract, which was thereby rescinded. 
Previously to the Sale of Goods Act it had been decided that where 
there was an express provision for resale the exercise of that power 
was a rescission of the contract, but that the vendor nevertheless 
had a right to recover what he had lost by the buyer’s default. 
This position was not established without difficulty because ordinarily 
the rescission of a contract leaves the parties in statu quo and Mr. 
Benjamin’s editors, in the 5th edition, tell us that in 1828 (when 
Maclean v. Dunn was decided) the modern view that, where one of 
the parties to a contract has repudiated it the other may rescind 
it and yet sue for damages arising from its breach, had not been 
developed. The right to resell on the buyer’s repudiation, which is 
the case now before us, was affirmed by Lord Bramwell in Lord 
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vy. Price, 1874, L.R. 9 Ex. 55. Lord Chelmsford in Page v. Cowasjee 
HEduljee, L.R. 1 PC. 127, said: 


“The authorities are uniform on this point... . that if, before 
actual delivery, the vendor resells the property while the purchaser 
is in default, the resale will not authorise the purchaser to consider 
the contract rescinded so as to entitle him to recover back any 
deposit of the price or to resist paying any balance of it which may 
still be due.” eS 

The right of resale in case of repudiation by the buyer is also 
affirmed in 25 Halsbury, at page 263, in the statement that the seller, 
even where the property has passed, is entitled to treat the contract 
of sale as rescinded and to resell the goods as owner thereof, but 
without prejudice to his right to damages in respect of any loss 
caused to him by the buyer’s default when the buyer, by his words 
or conduct, repudiates the contract. The foot-note to this entry ex- 
plains the apparent inconsistency between the statement of the law 
by Lord Chelmsford and that contained in Halsbury’s Laws of England. 
It also draws a distinction which is of the greatest importance in 
dealing with the difficult questions arising in connection with the 
subject of resale. 


“This,” the foot-note says, “is not a rescission in the sense of a 
rescission by agreement, but one sub modo at the option of the seller 
only, who has the option to treat the repudiation of the contract 
as a definitive breach of it and-thereupon to treat the contract as 
rescinded except for the purpose of bringing an action for the breach 
Ofvit.* 

The case of Fitt v.,Cassanet, 4 M. & G. 898, so closely resembles this 
in every feature that it seems to me to conclusively answer every 
possible question that can be raised as to the plaintiff’s right to re- 
cover. In that case the purchasers of oil paid £22.0.0 on account of a 
purchase of thirteen tons of oil and scrapings at £3 a ton. After re- 
ceiving five tons they refused to take any more, and demanded that 
the vendors should take away what they had sent and refund the 
money that had been paid on account. The vendors resold the 
goods on hand without notice and refused to refund the money they 
had received. It was held that the- conduct of the plaintiffs was 
justified in every respect and that the purchasers could not recover 
the money they had paid on account without being ready and willing 
to perform their part of the contract. The opinion of Maule J. is to 
the same effect as that of Tindal C.J. The case is therefore a clear 
authority that notice of the resale was not necessary, the purchaser 
having repudiated his obligation: that the resale did not rescind 
the contract, save in the sense of a rescission sub modo, as explained 
in the citation above from Haisbury, which left the vendor at liberty 
to sue for the breach, and that the money paid on account could not 
be recovered back. A fortiori, as it seems to me, the purchaser who 
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had given a bill or note or cheque for the price could not resist an 
action, at the instance of the vendor. 

Lord Chelmsford suggests in the case referred to that the unpaid 
vendor might be justified in reselling after notice, but his mention 
of notice is only a dictum, and the latest edition of Benjamin on 
Sales, referring to the section of the Sale of Goods Act apparently 
requiring notice of the resale, says that “in none of the cases is it 
laid down in express terms that a notice is necessary” (Benjamin on 
Sales, 6th ed. p. 1081.) He seems to think that under the Sale of 
Goods Act such notice is necessary because, in enumerating the rights 
of the unpaid vendor, the draftsman has included a right of resale “as 
limited by this Act,’ and the Act does not expressly provide for a 
resale without notice except’ in the case of perishable goods. The 
learned trial judge has held, and I think rightly, that no notice of the 
resale was necessary in this case, the defendant having repudiated his 
liability. If, however, the right of resale had been defined ‘‘as 
limited by section 48” J should be inclined to agree with the learned 
Chief Justice as to the necessity for notice. It is not so limited. 
It is limited only by the provisions of the Act, and clause 59 was, 
in my opinion, inserted for the express purpose of preventing such 
an accident as it would be to overrule the case of Fitt v. Cassanet 
and require a notice of resale under circumstances similar to those 
in that case, in which it was held that the resale was regular although 
no notice had been given. The draftsman well knew that he could 
not in twenty or thirty pages of print state all the law contained 
in nearly a thousand pages of Benjamin on Sales, or in the four or 
five thousand pages to which Mr. Langdell’s collection of cases would 
have extended had he covered the whole subject instead of only 
two or three chapters of Benjamin. He knew that there must be 
many cases for which the sixty sections of his Act would not offer 
any solution. Section 59 was added for the manifest purpose of 
providing for such cases. It preserves the rules of the common law, 
including the law merchant, save in so far as they are inconsistent 
with the express provisions of the Act. There is no inconsistency 
between a rule which in the case of a repudiation of the contract 
by the purchaser gives the vendor a right to sell without notice, and 
a provision that where the unpaid seller gives notice to the buyer of 
his intention to resell and the buyer does not within a reasonable 
time pay or tender the price, the seller may resell the goods and 
recover from the original buyer damages for any loss occasioned by 
his breach of the contract. 

There is a technical difficulty in the way of the plaintiff in that he 
is not suing for his loss on the resale. He could not do so because 
the resale had not taken place at the time when he issued his writ, 
nor until after the defence was filed. I think this Court can, if neces- 
sary, amend the pleadings for the purpose of determining the real 
question at issue. The defendant has denied the terms of the contract 
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as alleged by the plaintiff and~found by the learned trial judge. He 
has contended that there was no absolute sale but only a sale on 
condition of his being able to raise the required balance of $300. The 
real question at issue then, is whether the plaintiff’s version is correct 
or the defendant’s, and if the plaintiff's then whether he is not 
entitled to recover in some form from the defendant the amount that 
he has lost by the defendant’s default. It would be, to my mind, a 
humiliating defect in our procedure, if the plaintiff is entitled to relief 
under the facts proved in this casé; to hold that he must be turned 
out of court because he came in at the wrong door. The whole case 
is before us, and if a slight amendment of form is necessary it should 
be granted. 

But I do not think that any amendment is necessary. I do not 
think that the defendant can set up as a defence the failure of con- 
sideration for his cheque when he has caused that failure by his 
own default. Moreover, there has been no failure of consideration. 
The defendant got what he was paying for. I am of opinion that 
the property passed the moment the cheque was given which satisfied 
the Statute of Frauds. Bigham J. would say that it passed even 
if the Statute had not been complied with, the Statute relating only 
to the right to enforce the contract by an action. Whether it passed 
or did not pass, the defendant got the very consideration for the 
cheque that he bargained for. If the property passed he owned the 
automobile. If, for any reason, it could be held not to have passed, 
he acquired the right for which he bargained, to have the auto 
delivered on payment of the balance. There was no failure of con- 
sideration for the cheque, and the cases are clear and numerous that 
if the resale was wrongful, the burden was upon the purchaser to 
counterclaim for the wrong in trespass. One of the strongest objec- 
tions to the decision appealed from is that it relieves of all trouble 
the defendant, who was in default, and puts the labouring oar in the 
hand of the plaintiff, who, in my judgment, is not in default at all 
and, if in default, was not the first offender. 

The case of Automobile Sales Limited v. Moore, 10 D.L.R. 184, 
is much in point here and is also conclusive for the appeliant, even 
assuming that there has been a partial failure of consideration, which 
is the utmost possible that the defendant can claim: 

Partial failure of consideration is no defence pro tanto in an action 
against the maker of a note by the payee where such failure is 
not a liquidated amount, and it is error to allow judgment for the 
defendant though the jury finds that there was such partial failure, 
the proper practice being to give judgment for the plaintiff on the 
note and award the defendant the amount of such failure of con- 
sideration found by the jury as a counterclaim. 

Two Canadian cases are cited as authority for this principle, whick 
really should not need Canadian authority because it has long been 
a well settled doctrine. There was certainly no total failure here. 


* 
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The defendant was the owner of the car from the date of the bargain 
to the time when the vendor determined to resell, if not until the 
actual date of resale. A counterclaim is not necessary in this case, 
because the plaintiff is willing, as he offered at the trial, to accept 
a decision for only so much as will make good his loss on the resale 
with expenses. I think he should have judgment for this amount 
with costs and that the appeal should for that purpose be allowed 
witb costs. Should he wish to contest the bona fides of the resale 
or the adequacy of the price obtained, I would concur in allowing 
an amendment on the terms suggested by my brother Rogers in his 
opinion. 


[Rogers J. also gave reasons for allowing the appeal, and concluded 
as follows: The defendant may have the right if he be so advised, 
of contesting the good faith and fairness of the sale by the plaintiff 
of the motor car in question, upon payment of the costs now allowed 
plaintiff and upon furnishing plaintiff with a bond in the sum of 
five hundred dollars, approved by the prothonotary at Sydney condi- 
tioned for the payment of the sum of three hundred dollars and interest 
for which judgment has been awarded and such further or lesser 
sum and costs to which he may be entitled after the trial of the 
issue now permitted to be raised.] 


[Hargris, C.J., dissented. ] 


Appeal allowed. Defendant to have leave, on terms, ta 
contest bona fides of sale. 


[See also note in 1 Can. Bar Rey. 809-813 (Dec. 1923).] 


[As to resale by an unpaid seller, see also Langfort v. Tiler, 1704, 
1 Salk. 113, S.C., Langford v. Tyler, Holt K.B. 96, 6 Med. 162; Hef- 
fernan vy. Berry, 1872,-32- U.C-R. 518; Oge v. Shuter, 1875,-1 C.P.D. 
47, 4 R.C. 746; Sawyer v. Pringle, 1891, 18 O.A.R. 218; McGregor v. 
Whalen, 1914, 31 O.L.R. 543, 20 D.L.R. 489; Prager v. Blatspiel, [1924] 
1 K.B. 566; Benjamin on Sale, 6th ed. 1920, pp. 1072-1091. ] 


[In the United States the Uniform Sales Act provides: 

“60.—(1) Where the goods are of a perishable nature, or where 
the seller expressly reserves the right of re-sale in case the buyer 
should make default, or where the buyer has been in default in the 
payment of the price an unreasonable time, an unpaid seller having 
a right of lien or having stopped the goods in transitu may re-sell 
the goods. He shall not thereafter be liable to the original buyer 
upon the contract to sell or the sale or for any profit made by such 
re-sale, but may recover from the buyer damages for any loss oc- 
casioned by the breach of the contract or the sale. 
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(2) Where a re-sale is made, as authorized in this section, the 
buyer acquires a good title as against the original buyer. 

(3) It is not essential to the validity of a re-sale that notice 
of an intention to re-sell the goods be given by the seller to the 
original buyer. But where the right to re-sell is not based on the 
perishable nature of the goods or upon an express provision of the 
contract or the sale, the giving or failure to give such notice shall 
be relevant in any issue involving the question whether the buyer 
had been in default an unreasonable time before the re-sale was made. 

(4) It is not essential to the validity of a re-sale that notice 
of the time and place of such re-sale should be given by the seller 
to the original buyer. 

(5) The seller is bound to exercise reasonable care and judg- 
ment in making a re-sale, and subject to this requirement may make 
a re-sale either by public or private sale. 

“61.—(1) An unpaid seller having a right of lien or having 
stopped the goods in transitu, may rescind the transfer of title and 
resume the property in the goods, where he expressly reserved the 
‘right to do so in case the buyer should make default, or where the 
buyer has been in default in the payment of the price an unreasonable 
time. The seller shall not thereafter be liable to the buyer upon 
the contract to sell or the sale, but may recover from the buyer 
damages for any loss occasioned by the breach of the contract or the 
sale. 

(2) The transfer of title shall not be held to have been rescinded 
by an unpaid seller until he has manifested by notice to the buyer or 
by some other overt act an intention to rescind. It is not necessary 
that such overt act should be communicated to the buyer, but the 
giving or failure to give notice to the buyer of the intention to rescind 
shall be relevant in any issue involving the question whether the 
buyer had been in default an unreasonable time before the right of 
rescission was asserted.” 

See Williston on Sales, 2nd ed. 1924, vol. 2, pp. 1364-1387.] 


APPENDIX. 


THE STATUTE OF FRAUDS [1677] 


(29-Car,-2) .G.. 3) 


An Act for prevention of Frauds and Perjuryes. 


For prevention of many fraudulent Practices which are commonly 
endeavoured to be upheld by Perjury and Subornation of Perjury Bee 
it enacted by the King’s most excellent Majestie by and with the 
advice and consent of the Lords Spirituall and Temporall and the 
Commons in the present Parlyament assembled and by the authoritie 
of the same That from and after the fower and twentyeth day of 
June which shall be in the yeare of our Lord one thousand six hun- 
dred seaventy and seaven..... 


IV. And bee it further enacted by the authoritie aforesaid That 
from and after the said fower and twentyeth day of June noe Action 
shall be brought whereby to charge any Executor or Administrator 
upon any speciall promise to answere damages out of his owne Estate 
or whereby to charge the Defendant upon any speciall promise to 
answere for the debt default or miscarriages of another person or to 
charge any person upon any agreement made upon consideration of 
Marriage or upon any Contract or Sale of Lands Tenements or Here- 
ditaments or any Interest in or concerning them or upon any Agree- 
ment that is not to be performed within the space of one yeare from 
the makeing thereof unlesse the Agreement upon which such Action 
shall be brought or some Memorandum or Note thereof shall be in 
Writeing and signed by the partie to be charged therewith or some 
other person thereunto by him lawfully authorized. 


XVII. And bee it further enacted by the authority aforesaid That 
from and after the said fower and twentyeth day of June noe Con- 
tract for the Sale of any Goods Wares or Merchandises for the price 
of ten pounds Sterling or upwards shali be allowed to be good ex- 
cept the Buyer shall accept part of the Goods soe sold and actually 
receive the same or give something in earnest to bind the bargaine 
or in part of payment, or that some Note or Memorandum in write- 
ing of the said Bargaine be made and signed by the partyes to be 
charged by such Contract or their Agents thereunto lawfully author- 
ized. 


41—SALE OF GOODS. 


642 Lord Tenterden’s Act. 


LORD TENTERDEN’S ACT [1828] 


(9 G. 4, ¢. 14). 


[Lord Tenterden’s Act, after reciting s. 17 of the Statute of Frauds 
and a corresponding Irish statute, enacted: ] 

7. That the said enactments shall extend to all contracts for the 
sale of goods of the value of ten, pounds sterling and upwards, not- 
withstanding the goods may be intended to be delivered at some 
future time, or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for delivery, or some act 
may be requisite for the making or completing thereof, or rendering 
the same fit for delivery. 


THE BILLS OF LADING ACT [1855] 
(18 & 19 Vict. c. 111). 


Whereas by the custom of merchants a bill of lading of goods 
being transferable by endorsement, the property in the goods may 
thereby pass to the endorsee, but nevertheless all rights in respect 
of the contract contained in the bill of lading continue in the original 
shipper or owner, and it is expedient that such rights should pass 
with the property: And whereas it frequently happens that the 
goods in respect of which bills of lading purport to be signed have 
not been laden on board, and it is proper that such bills of lading 
in the hands of a bona fide holder for value should not be questioned 
by the master or other person signing the same on the ground of 
the goods not having been Jaden as aforesaid: Be it therefore en- 
acted by the Queen’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, 
as follows: 


1. Every consignee of goods named in a bill of lading, and every 
endorsee of a bill of lading to whom the property in the goods 
therein mentioned shall pass, upon or by reason of such consignment 
or endorsement, shall have transferred to and vested in him all 
rights of suit, and be subject to the same liabilities in respect of 
such goods as if the contract contained in the bill of lading had 
been made with himself. 


2. Nothing herein contained shall prejudice or affect any right 
of stoppage in transitu, or any right to claim freight against the 
original shipper or owner, or any liability of the consignee or en- 
dorsee by reason or in consequence of his being such consignee or 
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endorsee, or of his receipt of the goods by reason or in consequence 
of such consignment or endorsement. 


38. Every bill of lading in the hands of a consignee or endorsee 
for valuable consideration representing goods to have been shipped 
on board a vessel, shall be conclusive evidence of such shipment as 
against the master or other person signing the same, notwithstanding 
that such goods or some part thereof may not have been shipped, 
unless such holder of the bill of lading shall have had actual notice 
at the time of receiving the same that the goods had not been in 
fact laden on board: Provided, that the master or other person so 
signing may exonerate himself in respect of such misrepresentation 
by showing that it was caused without any default on his part, and 
wholly by the fraud of the shipper, or of the holder, or some person 
under whom the holder claims. 


[In Ontario the Bills of Lading Act is in effect re-enacted, without 
preamble, in the Mercantile Law Amendment Act, R.S.O. 1927, c¢. 161, 
s. 6. Apart from merely verbal differences, s. 3 of the original statute 
is altered by the insertion of the words “train or conveyance of any 
kind” after the word “vessel,” and by the insertion of the words 
“or unless the bill of lading has a stipulation to the contrary” im- 
mediately before the proviso. See also the Bills of Lading Act, R.S.C. 
1906, c. 118, which is substantially the same as the Ontario statute, 
except that in the section corresponding with s. 2 of the original 
statute there is a clause safeguarding “any right of an unpaid vendor 
under the Civil Code of Lower Canada.’’] 
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FORMS OF BILL OF LADING. 
(a) Order bill of lading. 
Form of Order Bill of Lading approved by the Board of Railway Commissioners for 
Canada by Order No. 7562 of 15th July, 1909. 
CANADIAN NATIONAL RAILWAYS 


[or Canadian Pacific Railway Company, or as the case may. be] 


ORDER BILL OF LADING—ORIGINAL Shipper’s No. .... 
Agent’s No, ...... 


RECEIVED, subject to the classifications and tariffs in effect on the date 
of the issue of this Original Bill of Lading, 


the goods described below, in apparent good order, except as noted (contents and 
condition of contents of packages unknown), marked, consigned and destined as 
indicated below, which said Company agrees ta carry to its usual place of delivery 
at said destination, if on its road otherwise to deliver to another carrier on the 
route to said destination. It is mutually agreed, as to each carrier of all or any 
of said goods over all or any portion of said route to destination, and as to each 
party at any time interested in all or any of said goods that every service to be 
performed hereunder shall be subject to all the conditions, whether printed or 
written herein contained (including conditions on back hereof) and which are agreed 
to by the shipper and accepted for himself and his assigns. 

The surrender of this Original ORDER Bill of Lading properly indorsed shall 
be required before the delivery of the goods. Inspection of goods covered by this 
bill of lading will not be permitted unless provided by law or unless permission is 
indorsed on this original bill of lading or given in writing by the shipper. 


The Rate of Freight from ........ Ses Cena es GR TN he ho taee 
LO Sees Pace Teter Fan PERRI ir i is in Cents per 100 Lbs. If Special 
Ai aciuvcicsine Times Ist|If ...... Classi ite sen ects Classi Ebtacesec Class TE iv. Classi |'Per' gener 


Consigned to ORDER OF ....... NTO BST. ne Cas S rouehaust soeratiot ate egal oie te 
DESTINATIONS Ie anette idarasies ees i ah County Ofc. cicceras 
INOUE YS rehthie Grave oho Bie sie cos are: ao heh bv etat haste (oa S ONES Te aleials Saree ets evaia keane 
f Province or 

TAL Pinal or cs se leteredais pusseue wheter tere ty igiate ntie* hs 4 COURLY Oks arate 
FUOUTC Mad cronies sete omens Aen eee ee oe OaTrvinitialons scion Cal UNONEe eee 
No. DeraRton erie (Suber oe Class or Check ea ee anne 
Packages cial marks correction) Rate Column here tea here, 


“To be Prepaid.” 


Received $....... 5 
to apply in pre- 
payment of the 
charges on the 
property described 
hereon, 


| Agent or Cashier 
Se ee ee Per 
(The signatu 
here acknowledges 
only the amount 
prepaid). 
peas es} | Re Seg Se 2.5 Charges 


Advanced: 


Tr SEUCRCRA FORCES Ch tea SoUa con Si NIN NS! iqcadcsosueotaabeose qutoe Leen 
A 5¢-) ee arm Nori Cin RBRGAT Ola emo POLae te snot tocs tino eect 


(This Bill of Lading is to be signed by the shipper and agent of the carrier 
issuing same.) 
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[The foregoing form has on the reverse side eleven printed “con- 
ditions,” and a space headed “indorsements.” There are also (a) a 
form of shipping order, to be signed by the shipper and retained by 
the agent of the carrier, directing the carrier to receive the goods, 
and (b) a memorandum (which is ‘‘an acknowledgment that a bill 
of lading has been issued and is not the original bill of lading, nor 
a copy or duplicate, covering the property named therein and is 
intended solely for filing or record”), these two documents being 
identical in other respects with the original bill of lading.] 


(b) Straight bill of lading. 


The form of straight bill of lading approved by the Board of 
Railway Commissioners for Canada by Order No. 7562 of 15th July, 
1909, is the same as the form of order bill of lading, with the follow- 
ing exceptions: (1) the heading is “straight bill of lading—original— 
not negotiable’; (2) the document reads “Consigned to’ instead of 
“Consigned to the order of’; and (3) the following clauses appearing 
in the order bill of lading are omitted: “The surrender of the 
original order bili of lading properly indorsed shall be required 
before the delivery of the goods. Inspection of goods covered by the 
bill of lading will not be permitted unless provided by law or unless 
permission is indorsed on the original bill of lading or given in 
writing by the shipper.” There are also forms of shipping order and 
memorandum corresponding with the straight bill of lading. 


(c) Conditions. 


The conditions printed on the back of both the order bill of lading 
and the straight bill of lading are as follows: 


Sec. 1. The Carrier of any of the goods herein described shall be liable for 
any loss thereof or damage thereto except as hereinafter provided. 


Sec. 2. In the case of shipments from one point in Canada to another point 
in Canada, or where goods are shipped under a joint tariff, the Carrier issuing this 
bill of lading, in addition to its other liability hereunder, shall be liable for any 
loss, damage, or injury to such goods from which the other Carrier is not by the 
terms of this bill of lading relievad, caused by or resulting from the act, neglect, 
or default of any other Carrier to which such goods may be delivered in Canada, or 
under such! joint tariff, or over whose line or lines such goods may pass in Canada or 
under such joint tariff, the onus of proving that such loss was not so caused or did 
not so result beiug upon the Carrier issuing this bill of lading. The Carrier issuing 
this bill of lading shall be entitled to recover from the other Carrier on whose line 
or lines the loss, damage, or injury to the said goods shall have been sustained the 
amount of such loss, damage, or injury as it may be required to pay hereunder, as 
may be evidenced by any receipt, judgment, or transcript thereof. Nothing in 
this section shall deprive the holder of this bill of lading or party entitled to the 
goods of any remedy or right of action which he may have against the Carrier 
issuing this bill of lading or any.other Carrier. 


Sec. 3. The Carrier shall not be liable for loss, damage, or delay to any of the 
goods herein described, caused by the act of God, the King’s or public enemies, 
riots, strikes, defect, or inherent vice in the goods, or the act or default of the shipper 
or owner; for differences in weights. of grain, seed, or other commodities caused by 
natural shrinkage or discrepancies in elevator weights when ‘the elevators are not 
operated by the Carrier, unless the weights are evidenced by Government certi- 
ficate; the authority of law or by quarantine. For loss, damage, or delay, except 


i 
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where cartage is to be performed by the Carrier or its agents, caused by fire occur- 
ring after forty-eight hours (exclusive of legal holidays), or in the case of bonded 
goods seventy-two hours (exclusive of legal holidays), after written notice of the 
arrival of said goods at destination or at port of export (if intended for export and 
not covered by a through bill of lading) has been sent or given, the Carrier’s liability 
shall'be that of warehouseman only. Except in case of negligence of the Carrier 
(and the burden’ of proving freedom, from such negligence shall be on the Carrier), 
the Carrier shall not be liable for loss, damage, or delay occurring while the goods are 
stopped and held in transit upon the request of the party entitied to make such 
request. When in accordance with general custom, on account of the nature of 
the goods, or at the request of the shipper, the goods are transported in cpen cars, 
the Carrier (except in case of loss or damage by fire, in which case the liability shall 
be the same as though the goods had been carried in closed cars) shall be liable 
only for negligence, and the burden of proving freedom from such negligence shall 
be on the Carrier. . 


Sec. 4. No Carrier is bound to transport said goods by any particular train 
or vessel, or in timd-for any particular market or otherwise than as required by law, 
unless by specific agreement endorsed hereon. Every Carrier in case of physicial 
necessity shall have the right to forward said goods by any railway or route between 
the point of shipment and the point of destination; but if such diversion be from a 
rail to a water route the liability of the Carrier shall be the same as though the 
entire carriage were by rail. : 


The amount of any loss or damage for which any Carrier is liable shall be com- 
puted on the basis of the value of the goods at the place and time of shipment under 
this bill of lading (including the freight and other charges if paid, and the duty if 
paid or payable and not refunded), unless a lower value has been represented in 
writing by the shipper or has been agreed upon or is determined by the classification 
or tariff upon which the rate is based, in any of which events such lower value shall 
be 'the amount to govern stich computation, whether or not such loss or damage 
occurs from negligence. : 


When under the terms of the classification or special reduced tariffs, the goods 
are carried at owner’s risk, such conditions are intended to cover only such risks 
as are necessarily incidental to transportation and shall not relieve the Carrier from 
liability for any loss, damage, or delay which may result from any negligence or 
omission of the Carrier, its agents or employees, and the burden of proving freedom 
from such negligence or omision shall be on the Carrier. 


Notice of loss, damage, or delay must be made in writing to the Carrier at the 
point of delivery, or to the Carrier at the point of origin, within four’ months after 
delivery of the goods, or in case of failure to make delivery, then within four 
months after a reasonable time for delivery has elapsed. Unless notice is so given 
the Carrier shall not be liable. 


Any Carrier or party liable on account of loss of or damage to any of said 
goods, on reimbursing to the insured the premiums paid int respect thereof, shall have 
the full benefit of any insurance that may have been effected upon or on account 
of said goods, so far as this shall not avoid'the policies or contracts of insurance. 


Sec. 5. Grain in bulk consigned to a point where the Carrier has an elevator 
or warehouse, or where there is a public or licensed elevator or warehouse, may 
be there delivered and placed with other grain of the same kind and grade without 
respect to ownership: Provided that this shall not apply to a point of final delivery 
if it is otherwise expressly noted hereon, unless the grain is not promptly unloaded 
after written, notice of arrival has been sent or given to the person named herein. 
Grain so delivered shall be subject to a lien for elevator charges in addition to all 
other charges hereunder. 


Sec. 6. Goods not removed by the party entitled to receive them within 
forty-eight hours (exclusive of legal holidays), or in the case of bonded goods, 
within seventy-two hours (exclusive of legal holidays), after written notice has been 
sent or given, may be kept in car, station, or place of delivery or warehouse of the 
Carrier, subject to a reasonable charge for storage and to the Carrier’s responsibility 
as warehouseman only, or may at the option of the Carrier (after written notice of 
the Carriér’s intention to do so has been sent or given), be removed to and stored 
in a public or licensed warehouse at the cost of the owner and there held at the 


risk of the owner and without liability on the part of the Carrier, and subject to a” 


lien for all freight and other lawtul charges, including a reasonable charge for 
storage. 


Goods in carloads shipped from a, private siding or a station, wharf, or landing, 
where there is no duly authorized agent, shall be at the risk of the owner until the 
car is lifted or bill of lading is issued by the Carrier, and thereafter shall be at the 
risk of the Carrier. Goods in carloads destined to a private siding, or station, 


iy) 
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wharf, or landing, where there is no duly authorized agent, shall be at the risk of the 
Carrier until placed on the delivery siding. 


All goods shall be subject to necessary cooperage and baling at owner’s cost. 


__Sece. 7. No Carrier shall be bound to carry any documents, specie, or any 
articles of extraordinary value not specifically rated in the published classification 
or tariffs unless a special agreement to do so (the duty of obtaining such special 
agreement to be on the Carrier when the nature of such goods is disclosed herein) 
and a stipulated value of the articles are endorsed hereon. If such goods are 
carried without a special agreément and the nature of the goods is not disclosed 
hereon the Carrier shall, not be liable for any loss or damage thereto. 


Sec. $8. The owner or consignee shall pay the freight and all other lawful 
charges accruing on said goods, and, if required, shall pay the same before delivery. 
If upon inspection it is ascertained that the goods shipped are not those described 
in this bill of lading, the freight charges must be paid upon the goods actually 
shipped, with any additional penalties lawfully payable thereon. 


Sec. 9. Except in case of diversion from rail to water route, which is pro- 
vided for in Section 4 hereof, and except as provided hereafter, if all or any part 
of said gooods is carried by water over any part of said route, such water carriage 
shall be performed subject to the liabilities, limitations, and exemptions provided 
by statute and to the conditions contained in this bill of lading not inconsistent 
with such statute or this section, and subject also to the condition that no carrier 
or party in possession shall be liable for any loss or damage resulting from the perils 
of the lake, sea, or other waters; or from explosion, bursting of boilers, or breakage 
of shafts not arising from the negligence of the Carrier, or from any latent defect in 
hull, machinery, or appurtenances; or from collision, stranding, or other accidents 
of navigation or from prolongation of the voyage. And any vesel carrying any or 
all of the goods herein described shall be at liberty to call at intermediate ports, 
to tow and be towed, and assist vessels in distress, and to deviate for the purpose of 
saving life or goods. 


The term “water carriage’ in this section'shall not be construed as including 
wehterage or car ferriage across rivers, or in lake or other harbors, and the liability 
for such lighterage or car ferriage shall be governed by the other sections hereof. 


If the goods are being carried under a tariff which provides that any Carrier 
or Carriers party thereto shall be liable for loss ‘from perils of the sea, then as to 
such Carrier or Carriers the provisions of this section shall be modified in accordance 
with the provisions of the tariff, which shall be treated as incorporated into the 
conditions of this bill of Jading. 


Sec. 10. Every party, whether principal or agent, shipping explosives or 
dangerous goods without previous ful! written disclosure to the Carrier or its 
agent of their nature, shall be liable for all loss or damage caused thereby, and such 
goods may be warehoused at owner’s risk and expense, or destroyed without 
compensation, 


Sec. 11. Any alteration, addition or erasure in this bill of lading shall be 
signed or initialed in the margin by an agent of the Carrier issuing the same, and if 
not so signed or initialed shall be without effect, and this bill of lading shall be 
enforcable according to its original tenor. 


THE FACTORS ACT, 1889. 


(52 & 58 Vict. c. 45) 
An Act to Amend and Consolidate the Factors Acts. 
Preliminary. 


1. For the purposes of this Act— 
(1) The expression “mercantile agent,” shall mean a mercantile 
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agent -having in the customary course of his business as such agent 
authority either to sell goods, or to consign gvods for the purpose 
of sale, or to buy goods, or to raise money on the security of goods; 


(2) A person shall be deemed to be in possession of goods or 
of the documents of title to goods, where the goods or documents 
are in his actual custody or are held by any other person subject 
to his control or for him. or on his behalf; 

(3) The expression “goods” shall” include wares and merchandise: 

(4) The expression ‘‘document of title’ shall include any bill of 
lading, dock warrant, warehousekeeper’s certificate, and warrant 
or order for the delivery of goods, and any other document used 
in the ordinary course of business as prooi of the possession or 
control of goods, or authorizing or purporting to authorize, either by 
endorsement or delivery, the possessor of the document to transfer 
or receive goods thereby represented; 

(5) The expression “pledge” shall include any contract pledging, 
or giving a lien or security on, goods, whether in consideration of 
an original advance or of any further or continuing advance or of any 
pecuniary liability; 

(6) The expression “person” shall include any body of persons 
corporate or unincorporate. 


Dispositions by Mercantile Agents. 


2. (1) Where a mercantile agent is, with the consent of the 
owner, in possession of the goods or of the documents of title to 
goods, any sale, pledge, or other disposition of the goods, made by 
him when acting in the ordinary course of business of a mercantile 
agent, shall, subject to the provisions of this Act, be as valid as if 
he were expressly authorized by the owner of the goods to make 
the same; provided that the person taking under the disposition acts 
in good faith, and has not at the time of the disposition notice that 
the person making the disposition has not authority to make the same. 


(2) Where a mercantile agent has, with the consent of the 
owner, been in possession of goods or of the documents of title to 
goods, any sale, pledge or other disposition, which would have been 
valid if the consent had continued, shall be valid notwithstanding 
the determination of the consent; provided that the person taking 
under the disposition has not at the time thereof notice that the 
consent has been determined. 

(3) Where a mercantile agent has obtained possession of any 
documents of title to goods by reason of his being or having been, 
with the consent of the owner, in possession of the goods represented 
thereby, or of any other documents of title to the goods, his posses- 
sion of the first-mentioned documents shall, for the purposes of this 
Act, be deemed to be with the consent of the owner. 
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(4) For the purposes of this Act the consent of the owner shall 
be presumed in the absence of evidence to the contrary. 


3. A pledge of the document of title to goods shall be deemed 
to be a pledge of the goods. 


4. Where a mercantile agent pledges goods as security for a debt 
or liability due from the pledgor to the pledgee before the time of 
the pledge, the pledgee shall acquire no further right to the goods 
than could have been enforced by the pledgor at the time of the 
pledge. 


5. The consideration necessary for the validity of a sale, pledge, 
or other disposition, of goods, in pursuance of this Act, may be either 
a payment in cash, or the delivery or transfer of other goods, or of a 
document of title to goods, or of a negotiable security, or any other 
valuable consideration; but where goods are pledged by a mercantile 
agent in consideration of the delivery or transfer of other goods, or 
of a document of title to goods, or of a negotiable security, the pledgee 
shall acquire no right or interest in the goods so pledged in excess of 
the value of the goods, documents or security when so delivered or 
transferred in exchange. 


6. For the purpose of this Act an agreement made with a mer 
cantile agent through a clerk or other person authorized in the or- 
dinary course of business to make contracts of sale or pledge on his 
behalf shall be deemed to be an agreement with the agent. 


7. (1) Where the owner of goods has given possession of the 
goods to another-person for the purpose of consignment or sale, or 
has shipped the goods in the name of another person, and the con- 
signee of the goods has not had notice that such person is not the 
owner of the goods, the consignee shall, in respect of advances made 
to or for the use of such person, have the same lien on the goods 
as if such person were the owner of the goods, and may transfer 
any such lien to another person. 

(2) Nothing in this section shall limit or affect the validity of 
any sale, pledge, or disposition, by a mercantile agent. 


Dispositions by Sellers and Buyers of Goods. 


8. Where a person, having sold goods, continues, or is, in possession 
of the goods or of the documents of title to the goods, the delivery 
or transfer by that person, or by a mercantile agent acting for him, 
of the goods or documents of title under any sale, pledge, or other 
disposition thereof, or under any agreement for sale, pledge, or 
other disposition thereof, to any person receiving the same in good 
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faith and without notice of the previcus sale, shall have the same 
effect as if the person making the delivery or transfer were expressly 
authorized by the owner of the goods to make the same. 


9. Where a person, having bought or agreed to buy goods, obtains 
with the consent of the seller possession of the goods or the docu- 
ments of title to the goods, the delivery or transfer, by that person, 
or by a mercantile agent acting for him, of the goods or documents 
of title, under any sale, pledge, or other disposition thereof, or under 
any agreement for sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith and without notice of any 
lien or other right of the original seller in respect of the goods, shall 
have the same effect as if the person making the delivery or trans- 
fer were a mercantile agent in possession of the goods or documents 
of title with the consent of the owner. 


10. Where a document of title to goods has been lawfully trans- 
ferred to a person as a buyer or owner of the goods, and that person 
transfers the document to a person who takes the document in good 
faith and for valuable consideration, the last-mentioned transfer shall 
have the same effect for defeating any vendor’s lien or right of stop- 
page in transitu as the transfer of a bill of lading has for defeating 
the right of stoppage in transitu. 


[Sections 8 and 9 are almost identical with s. 25 of the Sale of 
Goods Act, 1893, and the subject of s. 10 is covered by s. 47 of the 
Sale of Goods Act, 1893. As it seemed useless to have two sets of 
provisions relating to the same subjects, the provisions of the Ontario 
Factors Act corresponding with ss. 8, 9 and 10 of the Factors Act, 
1889, were repealed when the Sale of Goods Act was adopted in 
Ontario (statutes of 1920, c. 40, s. 59).] 


Supplemental. 


11. For the purposes of this Act, the transfer of a document may 
be by endorsement, or, where the document is by custom or by its 
express terms transferable by delivery, or makes the goods deliverable 
to the bearer, then by delivery. 


12. (1) Nothing in this Act shall authorize an agent to exceed 
or depart from his authority as between himself and his principal, or 
exempt him from any liability, civil or criminal, for so doing. 

(2) Nothing in this Act shall prevent the owner of goods from 
recovering the goods from an agent or his trustee in bankruptcy at any 
time before the sale or pledge thereof, or shall prevent the owner of 
goods pledged by an agent from having the right to redeem the goods at 
any time before the sale thereof, on satisfying the claim for which 
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the goods were pledged, and paying to the agent, if by him required, 
any money in respect of which the agent would by law be entitled 
to retain the goods or the documents of title thereto, or any of them, 
by way of lien as against the owner, or from recovering from any 
person with whom the goods have been pledged any balance of money 
remaining in his hands as the produce of the sale of the goods after 
deducting the amount of his lien. ; 

(3) Nothing in this Act shall prevent the owner of goods sold 
by an agent from recovering from the buyer the price agreed to be 
paid for the same, or any part of that price, subject to any right of 
set-off on the part of the buyer against the agent. 


13. The provisions of this Act shall be construed in amplification 
and not in derogation of the powers exercisable by an agent inde- 
pendently of this Act. 


14. [Repeal.] 
15. [Commencement. ] 
16. [Extent.] 


17. This Act may be cited as the Factors Act, 1889. 


THE SALE OF GOODS ACT, 1893. 


INTRODUCTION. 
§1. Codification in the United Kingdom. 


The draftsman of the Sale of Goods Act was Mackenzie (now Sir 
Mackenzie) Dalzell Chalmers. The following brief notes of the his- 
tory of the statute in the United Kingdom are based upon the intro- 
duction to the first edition (1894) of his commentary on the Sale 
of Goods Act, 1893 (Sale of Goods, 10th ed. 1924, pp. vii, viii, ix). 
Further interesting particulars will be found in Chalmers’ book. 

A bill to codify the law relating to the sale of goods was origin- 
ally drafted by Chalmers in 1888, and settled in consultation with 
Lord Herschell. In 1889 Lord Herschell introduced it in the House 
of Lords for the purpose of getting criticisms upon it, and it was 
subsequently criticized by Lord Bramwell and others. In 1891 it was 
again introduced in the Lords, and was referred to a select committee 
consisting of Lords Herschell, Haisbury, Bramwell and Watson, by 
whom it was carefully considered. 

In 1892 it was again introduced in the Lords, and made applicable 
to Scotland, on the advice of Lord Watson, who had consulted various 
Scotch legal authorities. In the following year it was adopted in 
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the House of Lords. In the House of Commons it was referred to a 
select committee and amendments were made. Some of these amend- 
ments were modified on the return of the bill to the Lords, and the 
statute was finally passed. 

“The Bill, in its original form, was drafted on the same lines as 
the Bills of Exchange Bill. On Lord Herschell’s advice it endeavoured 
to reproduce as exactly as possible the existing law, leaving any 
amendments that might seem desirable to be introduced in committee 
on the authority of the Legislature. So far as England is concerned, 
the conscious changes effected in the law have been very slight. As 
regards Scotland, in some cases the Scottish rule has been saved 
or enacted for Scotland, in others it has been modified, while in 
others the English rule has been adopted.” 


§2. Codification in Canada. 


It was only in an intermittent and haphazard manner that ad- 
vantage was taken in the various provinces of Canada of the codifi- 
cation of the law of sale of goods effected in the United Kingdom in 
1893. In 1896 the Sale of Goods Act was adopted in Manitoba, in 
1897 in British Columbia, in 1898 in the Northwest Territories of 
Canada (parts of which were in 1905 formed into the Provinces cf 
Alberta and Saskatchewan), and in 1910 in Nova Scotia. 

In 1918, pursuant to recommendations made by the Canadian Bar 
Association, the governments of some of the provinces of Canada 
appointed commissioners for the purpose of promoting uniformity of 
provincial legislation. In the same year these commissioners, to- 
gether with representatives of most of the other provinces, met in 
conference for the first time and brought into existence a permanent 
association under the name of the Conference of Commissioners on 
Uniformity of Legislation in Canada. This body meets once a year 
to consider subjects with regard to which it seems desirable and prac- 
ticable that there should be uniformity of provincial legislation. In 
the intervals between the meetings of the Conference drafts of model 
statutes on various subjects are prepared by committees, and these 
drafts are submitted for revision to the commissioners when they 
meet in annual conference. 

At an early date after its formation the Conference drew attention 
to the fact that the Sale of Goods Act had been adopted in some of 
the provinces, but that New Brunswick, Prince Edward Island and 
Ontario still enjoyed the doubtful advantages of the uncodified Hng- 
lish law relating to the sale of goods. As a result of the action of 
the Conference the statute was adopted in New Brunswick and Prince 
Edward Island in 1919, and in Ontario in 1920. The Conference’s 
committee on sale of goods and partnership reported in August, 1920, 
to the third annual meeting of the Conference, in part, as follows: 

“1. Your committee, consisting of the commissioners from Ontario, 


_ 
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is glad to be able to report further substantial progress in the direc- 
tion of securing uniformity of legislation on the subjects of Sale of 
Goods and Partnership. 

“2. As mentioned in the report of your committee presented to 
the Conference in 1919, the Sale of Goods Act, 1893, was adopted in 
New Brunswick and in Prince Edward Island in 1919, at the instance 
of the commissioners from these provinces respectively. Pursuant to 
the recommendation of the Conference made in 1919, and at the in- 
stance of the Ontario commissioners, the statute was adopted in On- 
tario in 1920. The result is that the statute is now in force in all 
the provinces of Canada except Quebec. 

“3. It is of interest to note that the Sale of Goods Act, 1893, orig- 
inally enacted to codify the law of the United Kingdom, has been 
adopted in the following British dominions: 

1895. Barbados, Gibraltar, Jamaica, Isle of Man, New Zealand, 

South Australia, Trinidad and Tobago, Western Australia. 

1896. Ceylon, Hong-Kong, Manitoba, Queensland, Tasmania, Vic- 

toria. 

1897. British Columbia. 

1898. Northwest Territories of Canada (then including Alberta 

and Saskatchewan) ; 

1899. British Honduras, Newfoundland; 

1904. Bahamas; 

1910. Nova Scotia; 

1913. British Guiana; y 

1919. New Brunswick, Prince Edward Island; 

1920. Ontario. 

“4. As noted in last year’s report of this committee, the Factors 
Act, 1889, enacted by the British Parliament, had been adopted in 
Alberta, British Columbia, New Brunswick, Nova Scotia, Ontario and 
Saskatchewan. Pursuant to the recommendation of the Conference 
it was also adopted in Prince Edward Island in 1920, at the instance 
of the commissioners from that province. Your committee is informed 
that it will probably be adopted in Manitoba in 1921. In Quebec, ar- 
ticles 1735-1754 of the Civil Code of Lower Canada are based upon 
the former British legislation, superseded in the United Kingdom by 
the Factors Act of 1889.” 

[Note: The rest of the report relates to the subject of. partnership. 
As a result of the action of the Conference the Partnership Act, 1890, 
which codified the general law of partnership in the United Kingdom, 
was adopted in New Brunswick, Ontario and Prince Edward Island 
in 1920, and is now in force in all the provinces of Canada except 
Quebec. In Quebec the subjects of sale of goods and partnership are 
governed by the Civil Code of Lower Canada. In Newfoundland the 
Partnership Act was adopted in 1892 and the Sale of Goods Act, as 
already mentioned, in 1899.] 

In 1921, the Factors Act, 1889, was adopted in Manitoba. 
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§3. Oodification in the United States. 


The creation in 1918 of the Conference of Commissioners on Uni- 
formity of Legislation in Canada was due to some extent to the not- 
able example afforded in the United States by the National Confer- 
ence of Commissioners on Uniform State Laws. This body of Ameri- 
can lawyers has been in existence since 1892. Its best known and 
most important achievement is the preparation of a Uniform Nego- 
tiable Instruments Act, which has been adopted in over fifty states 
and territories, but it has also prepared many other model statutes 
which have been widely adopted. 


In 1902-3, at the request of the Conference of Commissioners on 
Uniform State Laws, Mr. Samuel Williston, Professor in the Harvard 
Law School, prepared a draft of an act for codifying the law relating 
to the sale of goods. This draft was based on the Sale of Goods Act, 
1893, but differed from it in various respects. It was printed in the 
summer of 1903 and it was sent, with a request for criticism, to 
teachers of the law of sales and to other experts on the subject. Some 
criticisms were received, and in the light of these criticisms and his 
own further reflections the draftsman prepared a number of amend- 
ments and submitted them to the Conference in 1904. The draft was 
then gone over carefully, section by section, by the Conference, and 
doubtful points and changes in wording were discussed and voted 
upon. The draft was then re-committed to the draftsman with in- 
structions to incorporate in the draft the changes adopted by the 
Conference and to submit a revised draft in 1905. 

In accordance with these instructions another draft was presented 
to the Conference in 1905. This draft included for the first time a 
number of sections on the transfer of property by means of negotiable 
documents, and on account of these sections it was thought best once 
more to re-commit the draft. In 1906 a revised draft was finally 
adopted by the Conference and recommended for enactment by the 
various state legislatures under the name of the Uniform Sales Act. 

The Uniform Sales Act has been enacted to the following extent: 

1907. Connecticut, New Jersey; 

1908. Massachusetts, Mississippi (with slight modifications), 

Ohio, Rhode Island; 

1910. Maryland; 

1911. New York, Wisconsin; 

1918. Arizona, Michigan, Alaska; 

1915. Illinois, Nevada, Pennsylvania; 

1917. Minnesota, North Dakota, Utah, Wyoming; 

1919. Idaho, Iowa, Oregon, Tennessee; 

1921. Nebraska, South Dakota, Vermont; 

1923. Maine, New Hampshire. 

1926. Washington. 
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§4. The Sale of Goods Act in the several provinces of Canada. 


The text of the Sale of Goods Act is to be found in the following 
statutes: 


Alberta R.S.A. 1922, c. 146. 
British Columbia R.S.B.C, 1924; c. 225. 
Manitoba R.S.M. 1913, ¢. 174. 
New Brunswick Statutes of 1919, c. 4 
Nova Scotia R.S.N.S.. 1928, c. 206. 
Ontario RS On 1927, sc 163; 
Prince Edward Island Statutes of 1919, c. 11 
Saskatchewan R.S.S. 1920, ¢. 197. 
United Kingdom 5 Om Gee Dam VieCe rk. 


The text of the original statute—the Sale of Goods Act, 1893—as 
enacted in and for the United Kingdom, is set out below. The fol- 
lowing table shows the numbers of the corresponding sections in the 
statutes of the several provinces. The provisions specially relating 
to Scotland which appear in the original statute are omitted from 
the provincial statutes: 


Comparative Table of Sections 


U.K. Ont. Man. Alta. B.C. N.S. P.E.I. 
N,B. Sask. 
64(U.K } ey. 1 ali 1 1 1 
62(U.K 1 2 2 2-5 2 2-5 
1 2 3 3 8 3 8 
2 3 4 4 9 4 9 
3 + 5 5 10 5 10 
+ 5 6 6 et 6 11 
D 6 i 7 12 7 12 
6 7 8 8 13 8 13 
ide 8 9 9 icone 9 14 
seas) 9 10 10 15 10 15 
2 10 11 ial 16 il 16 
10 11 12 12 ay 12 17 
11 12 13 13 18 13 18 
12 13 14 14 ips) 14 3) 
13 14 15 15 20 15 2 
14 15 16 16 21 16 21 
15 16 17 17 22 Eye 22 
16 17 18 18 2 18 23 
17 18 19 19 24 19 24 
18 19 20 20 25 20 25 
19 20 21 21 26 21 26 
20 21 22 22 27 22 27 
21 a8 23 23 28 23-4 28 
PoC a) my es 29 % i. 
oe ee 
jae 25 26 25 32 27 31 
3 : 26 yo 26 33 28 32 
28 27 28 27 34 29 33 
29 28 29 28 35 30 34 
30 29 30 29 36 31 35 
él 30 31 30 37 82 36 
32 31 32 31 38 33 37 
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UK Ont. Maney ee Alta: B.C N.S 1S Dal 
N.B. Sask. 

33 32 33 32 39 34 38 
34 33 34 33 40 35 39 
35 34 35 34 41 36 40 
36 35 36 35 42 37 41 
3f 36 37 36 43 38 42 
38 auf 38 on 44 39 43 
33 UK.) 38 39 38 45 40 44 
41 39 40 39 46 41 45 
42 40 41 40 47 42 46 
43 41 42 ‘AL 48 43 47 
44 42 43 42 49 44 48 
45 43 44 43 50 45 49 
46 44 45 44 Od 46 50 
47 45 46 45 5m 47 5k 
48 46 47 46 53 48 52 
49 47 48 47 54 49 53 
50 48 49 48 5b 50 54 
51 49 50 49 56 51 55 
52 50 51 50 Bi. 52 56 
53 Ol 52 51 58 53 57 
54 Be 53 52 59 54 58 
535 53 54 Be 70 DD, 59 
56 54 aD 54 fal 56 60 
Dil. 55 56 55 72 57 61 
58 56 Bil 56 43 58 62 
HOGUKE we ie cS z 2. oe 
61 57 58 pe Calta.) 74 59 63 

57 (Sask. ) , 


THE SALE OF GOODS ACT, 1893. 


(66 -& 57 Viet. c. 71): 


An Act for codifying the Law relating to the Sale of Goods. 


PART I. 
FORMATION OF THE CONTRACT. 


Contract of Sale. 


1. (1) A contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer the property in goods to the buyer for 
a money consideration, called the price. There may be a contract 
of sale between one part owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a contract of sale the property in the goods is 
transferred from the seller to the buyer the contract is called a 
sale; but where the transfer of the property in the goods is to 
take place at a future time or subject to some condition thereafter to 
be fulfilled the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses 
or the conditions are fulfilled subject to which the property in the 
goods is to be transferred. 
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2. Capacity to buy and sell is regulated by the general law con- 
cerning capacity to contract, and to transfer and acquire property. 

Provided that where necessaries are sold and delivered to an in- 
fant, or minor, or to a person who by reason of mental incapacity or 
drunkenness is incompetent to contract, he must pay a reasonable 
price therefor. 

“Necessaries” in this section mean goods suitable to the condition 
in life of such infant or minor or other person, and to his actual 
requirements at the time of the sale and delivery. 


Formalities of the Contract. 


3. Subject to the provisions of this Act and of any statute in that 
behalf, a contract of sale may be made in writing (either with or 
without seal), or by word of mouth, or partly in writing and partly 
by word of mouth, or may be implied from the conduct of the parties. 
Provided that nothing in this section shall affect the law relating to: 
corporations. 


4. (1) A contract for the sale of any goods of the value of ten pounds 
or upwards shall not be enforceable by action unless the buyer shall 
accept part of the goods so sold, and actually receive the same, or 
give something in earnest to bind the contract, or in part payment, 
or unless some note or memorandum in writing of the contract be 
made and signed by the party to be charged or his agent in that 
behalf. 

(2) The provisions of this section apply to every such contract, 
notwithstanding that the goods may be intended to be delivered at 
some future time, or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for delivery, or some act 
may be requisite for the making ‘or completing thereof, or rendering 
“the same fit for delivery. 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods which 
recognizes a pre-existing contract of sale whether there be an accept- 
ance in performance of the contract or not. 

(4) The provisions of this section do not apply to Scotland. 


Subject Matter of Contract. 


5. (1) The goods which form the subject of a contract of sale may 
be either existing goods, owned or possessed by the seller, or goods 
to be manufactured or acquired by the seller after the making of 
the contract of sale, in this Act called ‘future goods.” 

(2) There may be a contract for the sale of goods, the acquisition 
of which by the seller depends upon a contingency which may or may 
not happen. 
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(3) Where by a contract of sale the seller purports to effect a 
present sale of future goods, the contract operates as an agreement 
to sell the goods. ; 


6. Where there is a contract for the sale of specific goods, and 
the goods without the knowledge of the seller have perished at the 
time when the contract is made, the contract is void. 


7. Where there is an agreement to sell specific goods, and subse- 
quently the goods, without any fault on’ the part of the seller or 
buyer, perish before the risk passes to the buyer, the agreement is 
thereby avoided. 


The Price. 


8. (1) The price in a contract of sale may be fixed by the con- 
tract, or may be left to be fixed in manner thereby agreed, or may 
be determined by the course of dealing between the parties. 

(2) Where the price is not determined in accordance with the 
foregoing provisions the buyer must pay a reasonable price. What is 
a reasonable price is a question of fact dependent on the circumstances 
of each particular case. 


9. (1) Where there is an agrement to sell goods on the terms that 
the price is to be fixed by the valuation of a third party, and such 
third party cannot or does not make such valuation, the agreement 
is avoided; provided that if the goods or any part thereof have been 
delivered to and appropriated by the buyer he must pay a reasonable 
price therefor. 

(2) Where such third party is prevented from making the valua- 
tion by the fault of the seller or buyer, the party not in fault may 
maintain an action for damages against the party in fault. 


Conditions and Warranties. 


10. (1) Unless a different intention appears from the terms of 
the contract, stipulations as to time of payment are not deemed to 
be of the essence of a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not depends on the 
terms of the contract. 

(2) In a contract of sale “month” means prima facie calendar 
month. 


11. (1) In England or Ireland— 


(a) Where a contract of sale is subject to any condition to be 
fulfilled by the seller, the buyer may waive the condition, or may 


. 
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elect to treat the breach of such condition as a breach of warranty, 
and not as a ground for treating the contract as repudiated. 

(b) Whether a stipulation in a contract of sale is a condition, 
the breach of which may give rise to a right to treat the contract as 
repudiated, or a warranty, the breach of which may give rise to a 
claim for damages but not to a right to reject the goods and treat 
the contract as repudiated, depends in each case on the construction 
of the contract. A stipulation may be a condition, though called a 
warranty in the contract. 

(ce) Where a contract of sale is not severable, and the buyer has 
accepted the goods, or part thereof, or where the contract is for specific 
goods, the property in which has passed to the buyer, the breach of 
any condition to be fulfilled by the seller can only be treated as a 
breach of warranty, and not as a ground for rejecting the goods and 
treating the contract as repudiated, unless there be a term of the 
contract, express or implied, to that effect. 

(2) In Scotland, failure by the seller to perform any material part 
of a contract of sale is a breach of contract, which entitles the buyer 
either within a reasonable time after delivery to reject the goods and 
treat the contract as repudiated, or to retain the goods and treat the 
failure to perform such material part as a breach which may give 
rise to a claim for compensation or damages. 

(3) Nothing in this section shall affect the case of any condition 
or warranty, fulfilment of which is excused by law by reason of im- 
possibility or otherwise. 


12. In a contract of sale, unless the circumstances of the contract 
are such as to show a different intention, there is— 

(1) An implied condition on the part of the seller that in the case 
of a sale he has a right to sell the goods, and that in the case of an 
agreement to sell he will have a right to sell the goods at the time 

~when the property is to pass: 

(2) An implied warranty that the buyer shall have and enjoy 
quiet possession of the goods: 

(3) An implied warranty that the goods shall be free from any 
charge or encumbrance in favour of any third party, not declared or 
known to the buyer before or at the time when the contract was 
made. 


18. Where there is a contract for the sale of goods by description, 
there is an implied condition that the goods shall correspond with 
the description; and if the sale be by sample, as well as by description. 
it is not sufficient that the bulk of the goods corresponds with the 
sample if the goods do not also correspond with the description. 


14. Subject to the provisions of this Act and of any statute in that 
behalf, there is no implied warranty or condition as to the quality 
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or fitness for any particular purpose of goods supplied under a contract 
of sale, except as follows: 

(1) Where the buyer, expressly or by implication, makes known 
to the seller the particular purpose for which the goods are required, 
so as to show that the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the course of the 
seller’s business to supply (whether he be the manufacturer or not), 
there is an implied condition that the goods shall be reasonably fit 
for such purpose, provided that in-the case of a contract for the sale 
of a specified article under its patent or other trade name, .there is 
no implied condition as to its fitness for any particular purpose: 

(2) Where goods are bought by description from a seller who deals 
in goods of that description (whether he be the manufacturer or not), 
there is an implied condition that the goods shall be of merchantable 
quality; provided that if the buyer has examined the goods, there 
shall be no implied condition as regard defects which such examina- 
tion ought to have revealed: 

(3) An implied warranty or condition as to quality or fitness for 
a particular purpose may be annexed by the usage of trade. 

(4) An express warranty or condition does not negative a war- 
ranty or condition implied by this Act unless inconsistent therewith. 


Sale by Samnvple. 


15. (1) A contract of sale is a contract for sale by sample where 
there is a term in the contract, express or implied, to that effect. 
(2) In the case of a contract for sale by sample— 

(a) There is an implied condition that the bulk shall corres- 
pond with the sample in quality: 

(b) There is an implied condition that the buyer shall have 
a reasonable opportunity of comparing the bulk with the 
sample: 

(c) There is an implied condition that the goods shall be 
free from any defect, rendering them unmerchantable, 
which would not be apparent on reasonable examination 
of the sample. 


PART II. 
EFFECTS OF THE CONTRACT. 


Transfer of Property as between Seller and Buyer. 
16. Where there is a contract for the sale of unascertained goods 


no property in the goods is transferred to the buyer unless and until 
the goods are ascertained. 
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17. (1) Where there is a contract for the sale of specific or as- 
certained goods the property in them is transferred to the buyer at 
such time as the parties to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention of the parties 
regard shall be had to the terms of the contract, the conduct of the 
parties, and the circumstances of the case. 


18. Unless a different intention appears, the following are rules 
for ascertaining the intention of the parties as to the time at which 
the property in the goods is to pass to the buyer. 


Rule 1. Where there is an unconditional contract for the sale of 
specific goods, in a deliverable state, the property in the goods 
passes to the buyer when the contract is made, and it is im- 
material whether the time of payment or the time of delivery, 
or both, be postponed. 


Rule 2. Where thére is a contract for the sale of specific goods 
and the seller is bound to do something to the goods, for the 
purpose of putting them into a deliverable state, the property 
does not pass until such thing be done, and the buyer has 
notice thereof. 


Rule 8. Where there is a contract for the sale of specific goods 
in a deliverable state, but the seller is bound to weigh, measure, 
test, or do some other act or thing with reference to the goods 
for the purpose of ascertaining the price, the property does not 
pass until such act or thing be done, and the buyer has notice 
thereof. 


Rule 4. When goods are delivered to the buyer on approval or 
“on sale or return,” or other similar terms, the property therein 
passes to the buyer: 


(a) When he signifies his approval or acceptance to the seller 
or does any other act adopting the transaction: 


(b) If he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of re- 
jection, then, if a time has been fixed for the return of 
the goods, on the expiration of such time, and, if no time 
has been fixed, on the expiration of a reasonable time. 
What is a reasonable time is a question of fact. 


Rule 5. (1) Where there is a contract for the sale of unascertained 
or future goods by description, and goods of that description and in 
a deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer, or by the buyer 
with the assent of the seller, the property in the goods thereupon 
passes to the buyer. Such assent may be express or implied, and 
may be given either before or after the appropriation is made: 
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(2) Where, in pursuance of the contract, the seller delivers the 
goods to the buyer or to a carrier or other bailee or custodier (whether 
named by the buyer or not) for the purpose of transmission to the 
buyer, and does not reserve the right of disposal, he is deemed to have 
unconditionally appropriated the goods to the contract. 


19. (1) Where there is a contract for the sale of specific goods 
or where goods are subsequently “appropriated to the contract, the 
seller may, by the terms of the contract or appropriation, reserve the 
right of disposal of the goods until certain conditions are fulfilled. 
In such case, notwithstanding the delivery of the goods to the buyer, 
or to a carrier or other bailee or custodier for the purpose of trans- 
mission to the buyer, the property in the goods does not pass to 
the buyer until the conditions imposed by the seller are fulfilled. 

(2) Where goods are shipped, and by the bill of lading the goods 
are deliverable to the order of the seller or his agent, the seller is 
prima facie deemed to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the price, 
and transmits the bill of exchange and bill of lading to the buyer 
together to secure acceptance or payment of the bill of exchange, the 
buyer is bound to return the bill of lading if he does not honour the 
bill of exchange, and if he wrongfully retains the bill of lading the 
property in the goods does not pass to him. 


20. Unless otherwise agreed, the goods remain at the seller’s risk 
until the property therein is transferred to the buyer, but when the 
property therein is transferred to the btiyer, the goods are at the 
buyer’s risk whether delivery has been made or not. 

Provided that where delivery has been delayed through the fault 
of either buyer or seller the goods are at the risk of the party ‘in 
fault as regards any loss which might not have occurred but for such 
fault. 


Provided also that nothing in this section shall affect the duties 


or liabilities of either seller or buyer as a bailee or custodier of the 
goods of the other party. 


Transfer of Title. 


21. (1) Subject to the provisions of this Act, where goods are sold 
by a person who is not the owner thereof, and who does not sell them 
under the authority or with the consent of the owner, the buyer 
acquires no better title to the goods than the seller had, unless the 
owner of the goods is by his conduct precluded from denying the 
seller’s authority to sell. 


(2) Provided also that nothing in this Act shall affect— 
(a) The provisions of the Factors Acts, or any enactment en- 
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abling the apparent owner of goods to dispose of them as if 
he were the true owner thereof; 
(b) The validity of any contract of sale under any special 
common law or statutory power of sale or under the order of 
a court of competent jurisdiction. 


22. (1) Where goods are sold in market overt, according to the 
usage of the market, the buyer acquires a good title to the goods, 
provided he buys them in good faith and without notice of any defect 
or want of title on the part of the seller. 

(2) Nothing in this section shall affect the law relating to the 
sale of horses. 

(3) The provisions of this section do not apply to Scotland. 

{In the Ontario statute the foregoing section is replaced by the 
following: 23. The law relating to market overt shall not apply to 
any sale of goods which takes place in Ontario. ] 


23. When the seller of goods has a voidable title thereto, but his 
title has not been avoided at the time of the sale, the buyer acquires 
a good title to the goods, provided he buys them in good faith and 
without notice of the seller’s defect of title. 


24. (1) Where goods have been stolen and the offender is prosecuted 
to conviction, the property in the goods so stolen revests in the 
person who was the owner of the goods, or his personal representa- 
tive, notwithstanding any intermediate dealing with them, whether 
by sale in market overt or otherwise. 

(2) Notwithstanding any enactment to the contrary, where goods 
have been obtained by fraud or other wrongful means not amounting 
to larceny, the property in such goods shall not vest in the person 
who was the owner of the goods, or his personal representative, by 
reason only of the conviction of the offender. ; 

(8) The provisions of this section do not apply to Scotland. 

{The foregoing section is omitted in Ontario.] 


25. (1) Where a person having sold goods continues or is in 
possession of the goods, or of the documents of title to the goods, the 
delivery or transfer by that person, or by a mercantile agent acting 
for him, of the goods or documents of title under any sale, pledge, 
or other disposition thereof, to any person receiving the same in 
good faith and without notice of the previous sale, shall have the 
same effect as if the person making the delivery or transfer was 
expressly authorised by the owner of the goods to make the same. 

(2) Where a person having bought or agreed to buy goods obtains, 
with the consent of the seller, possession of the goods or the docu- 
ments of title to the goods, the delivery or transfer by that person, 
or by a mercantile agent acting for him, of the goods or documents 
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of title, under any sale, pledge, or other disposition thereof, to any 
person receiving the same in good faith and without notice of any 
lien or other right of the original seller in respect of the goods, shall 
have the same effect as if the person making the delivery or transfer 
were a mercantile agent in possession of the goods or documents of 
title with the consent of the owner. 

(3) In this section the term “mercantile agent” has the same 


meaning as in the Factors Acts. ae 


26. (1) A writ of fieri facias or other writ of execution against 
goods shall bind the property in the goods of the execution debtor 
as from the time when the writ is delivered to the sheriff to be 
executed; and, for the better manifestation of such time, it shall be 
the duty of the sheriff, without fee, upon the receipt of any such writ 
to endorse upon the back thereof the hour, day, month, and year when 
he received the same. 

Provided that no such writ shall prejudice the title to such goods 
acquired by any person in good faith and for valuable consideration, 
unless such person had at the time when he acquired his title notice 
that such writ or any other writ by virtue of which the goods of the 
execution debtor might be seized or attached had been delivered to 
and remained unexecuted in the hands of the sheriff. 

(2) In this section the term “sheriff” includes any officer charged 
with the enforcement of a writ of execution. 

(3) The provisions of this section do not apply to Scotland. 


PART III. 
PERFORMANCE OF THE CONTRACT. 


27. It is the duty of the seller to deliver the goods, and_ of the 
buyer to accept and pay for them, in accordance with the terms of 


the contract of sale. 


28. Unless otherwise agreed, delivery of the goods and payment of 
the price are concurrent conditions, that is to say, the seller must 
be ready and willing to give possession of the goods to the buyer in 
exchange for the price, and the buyer must be ready and willing to 
pay the price in exchange for possession of the goods. 


29. (1) Whether it is for the buyer to take possession of the goods 
or for the seller to send them to the buyer is a question depending 
in each case on the contract, express or implied, between the parties. 
Apart from any such contract, express or implied, the place of de- 
livery is the seller’s place of business, if he have one, and if not, 
his residence: Provided that, if the contract be for the sale of specific 


a 
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goods, which to the knowledge of the parties when the contract is 
made are in some other place, then that place is the place of delivery. 

(2) Where under the contract of sale the seller is bound to send 
the goods to the buyer, but no time for sending them is fixed, the 
seller is bound to send them within a reasonable time. 


(8) Where the goods at the time of sale are in the possession of a 
third person, there is no delivery by seller to buyer unless and until 
such third person acknowledges to the buyer that he holds the goods 
on his behalf; provided that nothing in this section shall affect the 
operation. of the issue or transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated as ineffectual 
unless made at a reasonable hour. What is a reasonable hour is a 
question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental to 
putting the goods into a deliverable state must be borne by the seller. 


380. (1) Where the seller delivers to the buyer a quantity of goods 
less than he contracted to sell, the buyer may reject them, but if the 
buyer accepts the goods so delivered he must pay for them at the 
contract rate. ; 

(2) Where the seller delivers to the buyer a quantity of goods 
Jarger than he contracted to sell, the buyer may accept the goods 
included in the contract and reject the rest, or he may reject the 
whole. If the buyer accepts the whole of the goods so delivered he 
must pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he contracted 
to sell mixed with goods of a different description not included in 
the contract, the buyer may accept the goods which are in accordance 
with the contract and reject the rest, or he may reject the whole. 

(4) The provisions of this section are subject to any usage of trade, 
special agreement, or course of dealing between the parties.. 


81. (1) Unless otherwise agreed, the buyer of goods is not bound 
to accept delivery thereof by instalments. 

(2) Where there is a contract for the sale of goods to be delivered 
by stated instalments, which are to be separately paid for, and the 
seller makes defective deliveries in respect of one or more instal- 
ments, or the buyer neglects or refuses to take delivery of or pay 
for one or more instalments, it is a question in each case depending 
on the terms of the contract and the circumstances of the case, 
whether the breach of contract is a repudiation of the whole contract 
or whether it is a severable breach giving rise to a claim for com- 
pensation but not a right to treat the whole contract as repudiated. 


32. (1) Where, in pursuance of a contract of sale, the seller is 
authorized or required to send the goods to the buyer, delivery of 
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the goods to a carrier, whether named by the buyer or not, for the 
purpose of transmission to the buyer is prima facie deemed to be a 
delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller must make 
such contract with the carrier on behalf of the buyer as may be 
reasonable having regard to the nature of the goods and the other 
circumstances of the case. If the seller omit so to do, and the 
goods are lost or damaged in course of transit, the buyer may decline 
to treat the delivery to the carrier as a delivery to himself, or may 
hold the seller responsible in damages. = 

(3) Unless otherwise agreed, where goods are sent by the seller 
to the buyer by a route involving sea transit, under circumstances in 
which it is usual to insure, the seller must give such notice to the 
buyer as may enable him to insure them during their sea transit, 
and, if the seller fails to do so, the goods shall be deemed to be at 
his risk during such sea transit. 

[Sub-s. 3 is omitted in Ontario, ] 


33. Where the seller of goods agrees to deliver them at his own 
risk at a place other than that where they are when sold, the buyer 
must, nevertheless, unless otherwise agreed, take any risk of de- 
terioration in the goods necessarily incident to the course of transit. 


34. (1) Where goods are delivered to the buyer, which he has not 
previously examined, he is not deemed to have accepted them unless 
and until he has had a reasonable opportunity of examining them for 
the purpose of ascertaining whether they are in conformity with the 
contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of 
goods to the buyer, he is bound, on request, to afford the buyer a 
reasonable opportunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with the contract. 


35. The buyer is deemed to have accepted the goods when he in- 
timates to the seller that he has accepted them, or when the goods 
have been delivered to him, and he does any act in relation to them 
which is inconsistent with the ownership of the seller, or when after 
the lapse of a reasonable time, he retains the goods without intimating 
to the seller that he has rejected them. 


36. Unless otherwise agreed, where goods are delivered to the 
buyer, and he refuses to accept them, having the right so to do, he 
is not bound to return them to the seller, but it is sufficient if he 
intimates to the seller that he refuses to accept them. 


37. When the seller is ready and willing to deliver the goods, and 
requests the buyer to take delivery, and the buyer does not within 
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a reasonable time after such request take delivery of the goods, he 
is liable to the seller for any loss occasioned by his neglect or refusal, 
to take delivery, and also for a reasonable charge for the care and 
custody of the goods. Provided that nothing in this section shall 
affect the rights of the seller where the neglect or refusal of the 
buyer to take delivery amounts to a repudiation of the contract. 


PART IV. 
RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 


38. (1) The seller of goods is deemed to be an “unpaid seller’ 
within the meaning of this Act— 

(a) When the whole of the price has not been paid or tendered; 

(b) When a bill of exchange or other negotiable instrument has 

been received as conditional payment, and the condition on 
which it was received has not been fulfilled by reason of the 
dishonour of the instrument or otherwise. 

(2) In this part of this Act the term “seller” includes any person 
who is in the position of a seller, as, for instance, an agent of the 
seller to whom the bill of lading has been indorsed, or a consignor 
or agent who has himself paid, or is directly responsible for, the price. 


39. (1) Subject to the provisions of this Act, and of any statute 
in that behalf, notwithstanding that the property in the goods may 
have passed to the buyer, the unpaid seller of goods, as such, has 
by implication of law— 

(a) A lien on the goods or right to retain them for the price while 

he is in possession of them; 

(b) In case of the insolvency of the buyer, a right of stopping the 
goods in transitu after he has parted with the possession of 
them; 

(c) A right of re-sale as limited by this Act. 

(2) Where the property in goods has not passed to.the buyer, 
the unpaid seller has, in addition to his other remedies, a right of 
withholding delivery similar to and co-extensive with his rights of 
lien and stoppage in transitu where the property has passed to the 
buyer. 


40. In Scotland a seller of goods may attach the same while in 
his own hands or possession by arrestment or poinding; and such 
arrestment or poinding shall have the same operation and effect in 
a competition or otherwise as an arrestment or poinding by a third 
party. 


Unpaid Seller’s Lien. 


41. (1) Subject to the provisions of this Act, the unpaid seller of 
goods who is in possession of them is entitled to retain possession of 
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them until payment or tender of the price in the following cases, 
namely :— 
(a) Where the goods have been sold without any stipulation as to 
credit; 
(b) Where the goods have been sold on credit, but the term of 
credit has expired; 
(c) Where the buyer becomes insolvent. 
(2) The seller may exercise his Ttght of lien notwithstanding that 
he is in possession of the goods as agent or bailee or custodier for 
the buyer. 


42. Where an unpaid seller has made part delivery of the goods, 
he may exercise his right of lien or retention on the remainder, unless 
such part delivery has been made under such circumstances as to 
show an agreement to waive the lien or right of retention. 


43. (1) The unpaid seller of goods loses his lien or right of re- 

tention thereon— 

(a) When he delivers the goods to a carrier or other bailee or 
custodier for the purpose of transmission to the buyer without 
reserving the right of disposal of the goods: 

(b) When the buyer or his agent lawfully obtains possession of the 
goods; 

(c) By waiver thereof. 

(2) The unpaid seller of goods having a lien or right of retention 

thereon, does not lose his lien or right of retention by reason only 
that he has obtained judgment or decree for the price of the goods. 


Stoppage in Transitu. 


44. Subject to the provisions of this Act, when the buyer of goods 
becomes insolvent, the unpaid seller who has parted with the pos- 
session of the goods has the right of stopping them in transitu, that 
is to say, he may resume possession of the goods as long as they 
are in course of transit, and may retain them until payment or 
tender of the price. 


45. (1) Goods are deemed to be in course of transit from the time 
when they are delivered to a carrier by land or water, or other bailee 
or custodier for the purpose of transmission to the buyer, until the 
buyer, or his agent in that behalf, takes delivery of them from such 
carrier or other bailee or custodier. 

(2) If the buyer or his agent in that behalf obtains delivery of 
the goods before their arrival at the appointed destination, the transit 
is at an end. 

(3) If, after the arrival of the goods at the appointed destination, 
the carrier or other bailee or custodier acknowledges to the buyer, 
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or his agent, that he holds the goods on his behalf and continues 
in possession of them as bailee or custodier for the buyer, or his 
agent, the transit is at an end, and it is immaterial that a further 
destination for the goods may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer, and the carrier or 
other bailee or custodier continues in possession of them, the transit 
is not deemed to be at an end, even if the seller has refused to 
receive them back. 

(5) When the goods are delivered to a ship chartered by the 
buyer it is a question depending on the circumstances of the particular 
case, whether they are in the possession of the master as a carrier, 
or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier wrongfully re- 
fuses to deliver the goods to the buyer, or his agent in that behalf, 
the transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to the buyer, 
or his agent in that behalf, the remainder of the goods may be 
stopped in transitu, unless such part delivery has been made under 
such circumstances as to show an agreement to give up possession 
of the whole of the goods. 


46. (1) The unpaid seller may exercise his right of stoppage in 
transitu either by taking actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee or custodier in 
whose possession the goods are. Such notice may be given either 
to the person in actual possession of the goods or to his principal. 
In the latter case the notice, to be effectual, must be given at such 
time and under such circumstances that the principal, by the exercise 
of reasonable diligence, may communicate it to his servant or agent 
in time to prevent a delivery to the buyer. 

(2) When notice of stoppage in transitu is given by the seller to 
the carrier, or other bailee or custodier in possession of the goods, 
he must re-deliver the goods to, or according to the directions of, the 
seller. The expenses of such re-delivery must be borne by the seller. 


Re-Sale by Buyer or Seller. 


47. Subject to the provisions of this Act, the unpaid seller’s right 
of lien or retention or stoppage in transitu is not affected by any 
sale, or other disposition of the goods which the buyer may have 
made, unless the seller has assented thereto. 

Provided that where a document of title to goods has been law- 
fully transferred to any person as buyer or owner of the goods, and 
that person transfers the document to a person who takes the docu- 
ment in good faith and for valuable consideration, then, if such 
last-mentioned transfer was by way of sale the unpaid seller’s right 
of lien or retention or stoppage in transitu is defeated, and if such 
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last-mentioned transfer was by way of pledge or other disposition for 
value, the unpaid seller’s right of lien or retention or stoppage in 
transitu can only be exercised subject to the rights of the transferee. 


48. (1) Subject to the provisions of this section, a contract of sale 
is not rescinded by the mere exercise by an unpaid seller of his 
right of lien or retention or stoppage in transitu. 

(2) Where an unpaid seller who has exercised his right of lien 
or retention or stoppage in transitu re-sells the goods, the buyer 
acquires a good title thereto as against the original buyer. 

(3) Where the goods are of a perishable nature, or where the 
unpaid seller gives notice to the buyer of his intention to re-sell, and 
the buyer does not within a reasonable time pay or tender the price, 
the unpaid seller may re-sell the goods and recover from the original 
buyer damages for any loss occasioned by his breach of contract. 


(4) Where the seller expressly reserves a right of re-sale in case 
the buyer should make default, and on the buyer making default, 
re-sells the goods, the original contract of sale is thereby rescinded, 
but without prejudice to any claim the seller may have for damages. 


PART V. 
ACTIONS FOR BREACH OF THE CONTRACT. 


Remedies of the Seiler. 


49 (1) Where, under a contract of sale, the property in the goods 
has passed to the buyer, and the buyer wrongfully neglects or refuses 
to pay for the goods according to the terms of the contract, the 
seller may maintain an action against him for the price of the 
goods. 


(2) Where, under a contract of sale, the price is payable on a day 
certain irrespective of delivery, and the buyer wrongfully neglects 
or refuses to pay such price, the seller may maintain an action for 
the price, although the property in the goods has not passed, and 
the goods have not been appropriated to the contract. 

(3) Nothing in this section shall prejudice the right of the seller 
in Scotland to recover interest on the price from the date of tender 
of the goods, or from the date on which the price was payable, as 
the case may be. 


50. (1) Where the buyer wrongfully neglects or refuses to accept 
and pay for the goods, the seller may maintain an action against 
him for damages for non-acceptance. 

(2) The measure of damages is the estimated loss directly and 


. 
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naturally resulting, in the ordinary course of events, from the buyer’s 
breach of contract. 

(3) Where there is an available market for the goods in question 
the measure of damages is prima facie to be ascertained by the dif- 
ference between the contract price and the market or current price 
at the time or times when the goods ought to have been accepted, 
or, if no time was fixed for acceptance, then at the time of the refusat 
to accept. 


Remedies of the Buyer. 


51. (1) Where the seller wrongfully neglects or refuses to deliver 
the goods to the buyer, the buyer may maintain an action against 
the seller for damages for non-delivery. 

(2) The measure of damages is the estimated loss directly and 
naturally resulting, in the ordinary course of events, from the seller’s 
breach of contract. 


(8) Where there is an available market for the goods in question 
the measure of damages is prima facie to be ascertained by the 
difference between the contract price and the market or current price 
of the goods at the time or times when they ought to have been 
delivered, or, if no time was fixed, then at the time of the refusal 
to deliver. 


52. In any action for breach of contract to deliver specific or 
ascertained goods the court may, if it thinks fit, on the application of 
the plaintiff, by its judgment or decree direct that the contract shall 
be performed specifically, without giving the defendant the option 
of retaining the goods on payment of damages. The judgment or 
decree may be unconditional, or upon such terms and conditions as to 
damages, payment of the price, and otherwise, as to the court may 
seem just, and the application by the plaintiff may be made at any 
time before judgment or decree. 

The provisions of this section shall be supplementary to, and not 
in derogation of, the right of specific implement in Scotland. 


53. (1) Where there is a breach of warranty by the seller, or 
where the buyer elects, or is compelled, to treat any breach of a con- 
dition on the part of the seller as a breach of warranty, the buyer is 
not by reason only of such breach of warranty entitled to reject the 
goods; but he may 

(a) set up against the seller the breach of warranty in diminu- 
tion or extinction of the price; or 

(b) maintain an action against the seller for damages for 
the breach of warranty. 


(2) The measure of damages for breach of warranty is the 
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estimated loss directly and naturally resulting, in the ordinary course 
of events, from the breach of warranty. 

(3) In the case of breach of warranty of quality such loss is 
prima facie the difference between the value of the goods at the time 
of delivery to the buyer and the value they would have had if they 
had answered to the warranty. 

(4) The fact that the buyer has set up the breach of warranty in 
diminution or extinction of the price does not prevent him from 
maintaining an action for the same breach of warranty if he has 
suffered further damage. 

(5) Nothing in this section shall prejudice or affect the buyer’s 
right of rejection in Scotland as declared by this Act. 


54. Nothing in this Act shall affect the right of the buyer or the 
seller to recover interest or special damages in any case where by 
law interest or special damages may be recoverable, or to recover 
money paid where the consideration for the payment of it has failed. 


Part. Vi. 
SUPPLEMENTARY. 


55. Where any right, duty, or liability would arise under a con- 
tract of sale by implication of law, it may be negatived or varied 
by express agreement or by the course of dealing between the parties, 
or by usage, if the usage be such as to bind both parties to the con- 
tract. ; 


56. Where, by this Act, any reference is made to a reasonable time 
the question what is a reasonable time is a question of fact. 


57. Where any right, duty, or liability is declared by this Act, 
it may, unless otherwise by this Act provided, be enforced by action. 


58. In the case of a sale by auction— 

(1) Where goods are put up for sale by auction in lots, each lot 
is prima facie deemed to be the subject of a separate contract of 
sale: 

(2) A sale by auction is complete when the auctioneer announces 
its completion by the fall of the hammer, or in other customary 
manner. Until such announcement is made any bidder may retract 
his bid: 

(3) Where a sale by auction is not notified to be subject to a 
right to bid on behalf of the seller, it shall not be lawful for the 
seller to bid himself or to employ any person to bid at such sale, 
or for the auctioneer knowingly to take any bid from the seller or 
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any such person: Any sale contravening this rule may be treated as 
fraudulent by the buyer: 

(4) A sale by auction may be notified to be subject to a reserved 
or upset price, and a right to bid may also be reserved expressly by 
or on behalf of the seller. 

Where a right to bid is expressly reserved, but not otherwise, the 
seller, or any one person on his behalf, may bid at the auction. 


59. In Scotland where a buyer has elected to accept goods which 
he might have rejected, and to treat a breach of contract as only 
giving rise to a claim for damages, he may, in an action by the seller 
for the price, be required, in the discretion of the Court before which 
the action depends, to consign or pay into Court the price of the 
goods, or part thereof, or to give other reasonable security for the 
due payment thereof. 


60. [This section, which repeals various enactments set out in the 
schedule to the Act, and the schedule itself, are omitted.] 


61. (1) The rules in bankruptcy relating to contracts of sale 
shall continue to apply thereto, notwithstanding anything in this 
Act contained. o ; 

(2) The rules of the common law, including the law merchant, 
save in so far as they are inconsistent with the express provisions 
of this Act, and in particular the rules relating to the law of princi- 
pal and agent and the effect of fraud, misrepresentation, duress or 
coercion, mistake, or other invalidating cause. shall continue to apply 
to contracts for the sale of goods. 

(8) Nothing in this Act or in any repeal effected thereby shall af- 
fect the enactments relating to bills of sale, or any enactment relat- 
_ing to the sale of goods which is not expressly repealed by this Act. 

(4) The provisions of this Act relating to contracts of sale do 
not apply to any transaction in the form of a contract of sale which 
is intended to operate by way of mortgage, pledge, charge, or other 
security. 4 

(5) Nothing in this Act shall prejudice or affect the landlord’s 
right of hypothee or sequestration for rent in Scotland. 


62. (1) In this Act, unless the context or subject matter otherwise 
requires, 

“Action” includes counterclaim and set off; and in Scotland con- 
descendence and claim and compensation. 

“Bailee” in Scotland ineludes custodier. 

“Buyer” means a person who buys or agrees to buy goods. 

“Contract of sale” includes an agreement to sell as well as a sale. 

“Defendant” includes in Scotland defender, respondent, and claim- 
ant in a multiple-poinding. 


3—SALE OF GOODS. 
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“Delivery” means voluntary transfer of possession from one per- 
son to another. 


“Document of title to goods” has the same meaning as it has in 
the Factors Acts. 


“Factors Act” means the Factors Act, 1889; the Faetors (Scot- 
land) Act, 1890, and any enactment amending or substi- 
tuted for the same. 


“Fault” means wrongful act or default. 


“Future goods” means goods to be manufactured or acquired by 
the seller after the making of the contract of sale. 


“Goods” include all chattels personal other than things in action 
and money, and in Scotland all corporeal moveables ex- 
cept money. The term includes emblements, industrial 
growing crops, and things attached to or forming part 
of the land which are agreed to be severed before sale 
or under the contract of sale. 


“Lien” in Scotland includes right of retention. 


“Plaintiff” includes pursuer, complainer, claimant in a multiple- 
poinding, and defendant or defender counterclaiming. 


“Property” means the general property in goods and not merely 
a special property. 
“Quality of goods” includes their state or condition. 


“Sale” includes a bargain and sale as well as a sale and delivery. 

“Seller” means a person who sells or agrees to sell goods. 

“Specific goods” means goods identified and agreed upon at the 
time a contract of sale is made. 

“Warranty,” as regards England and Ireland, means an agreement 
with reference to goods which are the object of a con- 
tract of sale, but collateral to the main purpose of such 
contract, the breach of which gives rise to a claim for 
damages, but not a right to reject the goods and treat 
the contract as repudiated. As regards Scotland, a breach 
of warranty shall be deemed to be a failure to perform 
a material part of the contract. 


(2) A thing is deemed to be done “in good faith’ within the 
meaning of this Act when it is in fact done honestly, whether it be 
done negligently or not. 

(3) A person is deemed to be insolvent within the meaning of 
this Act who either has ceased to pay his debts in the ordinary 
course of business, or cannot pay his debts as they become due, whe- 
ther he has committed an act of bankruptcy or not and whether he 
has become a notour bankrupt or not. 

(4) Goods are in a “deliverable state” within the meaning of this 
Act when they are in such a state that the buyer would under the 
contract be bound to take delivery of them. 
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63. This Act shall come into operation on the first day of Janu- 
ary, One Thousand Hight Hundred and: Ninety-four. 


64. This Act may be cited as the Sale of Goods Act, 1893. 


THE BILLS OF SALE AND CHATTEL MORTGAGE ACT. 


(Revised Statutes of Ontario, 1927, chapter 164.) 


1. In this Act, 

(a) “Actual and continued change of possession” shall mean such 
change of possession as is open and reasonably sufficient to afford 
public notice thereof; 

(b) “Creditors” shall include creditors of the mortgagor or bar- 
gainor suing on behalf of themselves and other creditors, an assignee 
in insolvency or trustee in bankruptcy of a mortgagor or bargaincr, 
the liquidator of a company in a winding-up proceeding under the 
Winding Up Act of Canada, and an assignee for the general benefit 
of creditors, as well as creditors having executions against the goods 
and chattels of the mortgagor or bargainor in the hands of a sheriff 
or other officer; 

(c) “Debentures” shall include debentures, debenture stock, notes, 
bonds or other securities which contain or are entitled to the benefit 
of a mortgage charge or floating charge on the personal assets of 
any company; 

(d) “Mortgage” shall include a conveyance intended to operate 
as a mortgage and shall include any deed or instrument by which a 
charge or floating charge is created upon personal property; 

(e) “Rolling stock” shall mean and include any locomotive, en- 
gine, motor car, tender, snow plough, flanger, and every description 
of car or of railway equipment designed for movement on its wheels 
over or upon the rails or tracks of a railway. 


2. This Act, except section 31, shall not apply to an assignment for 
the general benefit of creditors to which The Assignments and Pref- 


erences Act applies. 


3. This Act shall not apply to mortgages of vessels registered 
under the provisions of any Act in that behalf. 


Effect of Registering or Omitting to Register. 


4. Every mortgage of goods and chattels in Ontario, which is not 
accompanied by an immediate delivery and an actual and continued 
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change of possession of the things mortgaged, shall be registered as 
hereinafter provided, together with 

(a) the affidavit of an attesting witness thereto of the due execu- 
tion of such mortgage, which affidavit shall also state the date of 
the execution of the mortgage; and 

(b) the affidavit of the mortgagee that the mortgagor therein 
named is justly and truly indebted to the mortgagee in the sum men- 
tioned in the mortgage, that the mortgage was executed in good faith 
and for the express purpose of securing the payment of money justly 
due or accruing due and not for the purpose of protecting the goods 
and chattels mentioned therein against the creditors of the mort- 
gagor, or of preventing the creditors of such mortgagor from obtaining 
payment of any claim against him or in cases falling within section 
5, the affidavit therein prescribed. 


. Where a mortgage of goods and chattels is made,— 

(a) to secure the mortgagee for advances made in pursuance of 
an agreement in writing to make future advances for the purpose of 
enabling the borrower to enter into or to carry on business with 
such advances, the time of repayment thereof not being longer than 
one year from the making of the agreement; or 

(b) to secure the mortgagee against the endorsement of any bill 
of exchange or promissory note or other liability by him incurred 
for the mortgagor, such liability not extending for a longer time than 
one year from the date of the mortgage; 

(c) the affidavit of the mortgagee shall state that the mortgage 
truly sets forth the agreement and truly states the extent and amount 
of the advances intended to be made or liability intended to be cre- 
ated by the agreement and covered by the mortgage, and that the 
mortgage is entered into in good faith and for the express purpose 
of securing the mortgagee repayment of his advances or against the 
liability intended to be created, as the case may be, and not for the 
purpose of securing the goods and chattels mentioned therein against 
the creditors of the mortgagor nor to prevent such creditors from 
recovering any claims which they may have against the mortgagor. 


6. If for any reason it is shown to be necessary or expedient the 
county court judge may permit a copy verified by affidavit to be reg- 
istered in lieu of the original mortgage. 


7. If the mortgage and affidavits are not registered as by this Act 
provided, the mortgage shall be absolutely null and void as against _ 
creditors of the mortgagor, and as against subsequent purchasers 
or mortgagees in good faith for valuable consideration. 


8. Every sale of goods and chattels, not accompanied by an im- 
mediate delivery and followed by an actual and continued change of 
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possession of the goods and chattels sold, shall be in writing, and 
such writing shall be a conveyance under the provisions of this Act;, 
and such conveyance accompanied by an affidavit of an attesting wit- 
ness thereto of the due execution of the conveyance, and an affidavit 
of the bargainee that the sale is bona fide and for good considera- 
tion, as set forth in the conveyance, and not for the purpose of hold- 
ing or enabling the bargainee to hold the goods mentioned therein 
against the creditors of the bargainor, shall be registered as herein- 
after provided, otherwise the sale shall be absolutely null and void 
as against the creditors of the bargainor and as against subsequent 
purchasers or mortgagees in good faith. 


[S. 9 makes provision as to clerical errors or omissions not being 
of a misleading or deceiving character. ] 

[S. 10 makes provision for registration after the statutory period, 
upon the order of the judge of a county or district court.] 


11. Where the Crown is mortgagee or bargainee, the provisions of 
this Act as to an affidavit of bona fides shall not apply. 


12. Every such mortgage or conveyance shall operate and take 
effect upon, from and after the day and time of the execution thereof. 


13. Every mortgage and every conveyance or agreement required 
to be registered under this Act shail contain such sufficient and full 
description of the goods and chattels that the same may be thereby 
readily and easily known and distinguished. 


14. This Act shall extend to a mortgage or sale of goods and chat- 
tels which may not be the property of or in the possession, custody 
or control of the mortgagor or bargainor or any person on his behalf 
at the time of the making of the mortgage or sale, and notwithstand- 
-ing that such goods or chattels may be intended to be delivered at 
some future time, or that the same may not at the time of the making 
of the mortgage or sale be actually procured or provided or fit or 
ready for delivery, or that some act may be required for the making 
or completing of such goods and chattels or rendering the same fit 
for delivery. 


15. (1) Every affidavit of bona fides required by this Act and 
every affidavit required upon the renewal of a chattel mortgage may 
be made by one of two or more bargainees or mortgagees, or by his 
or their agent if aware of all the circumstances and properly author. 
ized in writing to take the conveyance or to take or renew the mort- 
gage, or, in the case provided for by section 5, to make the agree- 
ment and to take the mortgage. 

(2) If the mortgage or conveyance is made to a corporation the 
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affidavit may be made by the president, vice-president, manager, as- 
sistant manager, secretary or treasurer, or by any other officer or 
agent thereof authorized to do so by resolution of the directors. 

(3) Where the affidavit is made by the agent of the mortgagee or 
bargainee, or by an officer or agent of a corporation, it shall state 
that the deponent is aware of all the circumstances connected with the 
mortgage or conveyance and has personal knowledge of the facts 
deposed to. ee 


16. The authority in writing referred to in the next preceding 
section, or a copy of such authority, shall be attached to and filed 
with the mortgage or conveyance. 


17. Any affidavit by this Act required to be made by the mort- 
gagee or by the bargainee may in the case of his death be made by 
any of his next of kin or by his executor or administrator, or if 
the mortgage has been assigned by his assignee. 


18. An authority to take a conveyance or to take or renew a mort- 
gage may be a general one to take all or any conveyances to the har- 
gainee, or to take and renew all or any mortgages to the mortgagee. 


Contracts to Give Mortgages, ete. 


19. Every covenant, promise or agreement to make, execute or give 
a mortgage of goods and chattels shail be in writing, and shall be 
deemed to be a mortgage within the meaning of this Act. 


20. Every covenant, promise or agreement to make a sale of goods 
and chattels shall be in writing, and shall be deemed to be a sale of 
goods and chattels within the meaning of this Act. 


Registration. 


21. (1) Except in the case of the Provisional County of Halibur- 
ton the instruments mentioned in the preceding sections shall be reg- 
istered in the office of the clerk of the county or district court of 
the county or district in which the property mortgaged or sold is - 
at the time of the execution thereof. 

(2) Where the property is situate in the Provisional County of. 
Haliburton the instrument shall be registered in the office of the clerk 
of the first division court of the provisional county. 

(3) In the case of a county the instrument shall be registered 
within five days from the execution thereof. 

(4) In the case of the Provisional County of Haliburton and of a 
district the instrument shall be registered within ten days from the 
execution thereof. 
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(5) The clerk shall file the instrument and endorse thereon the 
time of receiving it. 

(6) The clerk shall give to the person registering an instrument a 
certificate of its registration if so requested. 

(7) Where there are more mortgagors or grantors than one the 
time shall be computed from the execution of the instrument by the 
last mortgagor or grantor. 


22. In the event of the permanent removal of the goods and chat- 
tels from the county, provisional county or district in which the goods 
and chattels were. at the time of the execution of the mortgage to 
another county, provisional county or district, before the payment 
and discharge of the mortgage, a copy of the mortgage and of tile 
affidavits, documents, instruments and statements relating thereto, 
certified under the hand of the clerk in whose office it was registered, 
and under the seal of the Court, shall be filed with the proper officer 
as mentioned in section 21, of the county, provisional county or dis- 
trict to which the goods and chattels are removed within two months 
from such removal, otherwise the mortgage shall be null and void 
as against creditors of the mortgagor and as against subsequent pur- 
chasers and mortgagees in good faith for valuable consideration. 


[S. 23 relates to the manner of registration. ] 
[Ss. 24, 25 and 26 relate to renewal of mortgages. ] 


Subsequent Taking Possession. 


27. A mortgage or sale declared by this Act to be void or which 
under the provisions of section 24 has ceased to be valid as against 
creditors and subsequent purchasers or mortgagees shall not by the 
subsequent taking of possession of the goods and chattels mortgaged 
or sold by the mortgagee or bargainee be thereby made valid as 
against persons who became creditors, purchasers, or mortgagees be- 
fore such taking of possession. 


[Ss. 28, 29 and 30 relate to mortgages to secure bonds, etc., of 
corporations. ] 


[S. 31 relates to proof of registration. ] 

[Ss. 32 and 33 relate to discharge of mortgages. ] 

[S. 34 relates to inspection of books and instruments.] 
[S. 35 relates to statistical returns. ] 

[S. 36 relates to fees.] 


[Ss. 37, 38, 39, 40 and 41 contain special provisions applicable to 
a mortgage made after the 1st of July, 1927, by an incorporated com- 
pany to secure any issue of debentures. ] 
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THE CONDITIONAL SALES ACT. 
(Revised Statutes of Ontario, 1927, Chapter 165.) 


1. In this Act, 
“Goods” shall include wares and merchandise. 


2. (1) Where possession of goods is delivered to a purchaser, or 
a proposed purchaser or a hirer of them, in pursuance of a contract 
which provides that the ownership is to remain in the seller or lender 
for hire until payment of the purchase or consideration money or 
part of it, as against a subsequent purchaser or mortgagee claiming 
from or under the purchaser, proposed purchaser or hirer, without 
notice in good faith and for valuable consideration, such provision 
shall be invalid, and such purchaser, or proposed purchaser or hirer, 
shall be deemed the owner of the goods, unless 


(a) the contract is evidenced by a writing signed by the purchaser, 
proposed purchaser or hirer or his agent, stating the terms and con- 
ditions of the sale or hiring and describing the goods sold or lent 
for hire; and, 


(b) within ten days after the execution of the contract a true copy 
of it is filed in the office of the clerk of the county or district court 
of the county or district in which the purchaser, proposed purchaser 
or hirer resided at the time of the sale or hiring. 

(2) Subsection 1 shall apply to the case of a hire receipt where 
the hirer is given an option to purchase. 

(3) Where the delivery is made to any person for the purpose of 
resale by him in the course of business such provision shall also, as 
against his creditors, be invalid and he shall be deemed the owner of 
the goods unless the provisions of this Act have been complied with. 


(4) Where such person resells the goods in the ordinary course 
of his business the property in and ownership of such goods shall 
pass to the purchaser notwithstanding that the provisions of this Act 
have been complied with. 

(5) Clause (b) of subsection 1 shall not apply to a contract re- 
specting manufactured goods, including pianos, organs or other musi- 
cal instruments which, at the time possession is delivered, have the 
name and address of the seller or lender painted, printed, stamped 
or engraved thereon or plainly attached thereto, nor to a contract 
respecting household furniture other than pianos, organs or other musi- 
cal instruments. 

(6) An error or inaccuracy in the name or address of the seller 
or lender which does not mislead shall not prevent the application 
of subsection 5. 

(7) This section shall not apply to a contract for the sale by an in- 
corporated company to a railway company of rolling stock if the con- 
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tract or a copy of it is filed in the office of the Provincial Secretary 
within ten days from its execution. 


3. The seller or lender shall deliver a copy of the contract to the 
purchaser or hirer within twenty days after the execution thereof, 
and if, after request, he neglects or refuses to do so the judge of 
the county or district court of the county or district in which the 
purchaser or hirer resided when the contract was made may, on sum- 
- mary application, make an order for the delivery of such copy. 


4. The clerk of the county or district court shall make a record 
of every contract of which a copy is filed in his office under this Act 
in an index book to be kept for that purpose and shall be entitled 
to the following fees for services under this Act: [The schedule of 
fees is omitted.] 


5. An error of a clerical nature or in an immaterial or non-es- 
sential part of the copy of the contract which does not mislead shall 
not invalidate the filing or destroy the effect of it. 


6. (1) The seller or lender shall, within five days after the receipt 
of a request in writing from any proposed purchaser of any goods to 
which this Act applies, or from any other person interested, furnish 
particulars of the amount remaining due to him and the terms of 
payment of it, and in default he shall incur a penalty not exceeding 
$50, recoverable under The Summary Convictions Act. 

(2) If the request is by letter the person making the request shall 
give a name and postoffice address to which reply may be sent, and 
it shall be sufficient if the information is given by registered letter 
deposited in the post office within the prescribed time addressed to 
the person inquiring at his proper post office address, or, where the 
name and address is given by him, by the name and at the post office 
address so given. 


7. (1) Where the seller or lender retakes possession of the goods 
for breach of condition he shall retain them for twenty days, and the 
purchaser or hirer or his successor in interest may redeem the same 
within that period on payment of the amount then in arrear, together 
with interest and the actual costs and expenses of taking and keeping 
possession. 

(2) Where the purchase price of the goods exceeds $30, and the 
seller or lender intends to look to the purchaser or hirer for any 
deficiency on a resale of the goods, they shall not be resold until after 
notice in writing of the intended sale has been given to the purchaser 
or hirer or his successor in interest. 

(3) The notice shall be served personally upon or left at the resi- 
dence or last known place of abode in Ontario of the purchaser or 


682 7 Conditional Sales Act (Ontario). 


hirer or his successor in interest at least five days before the sale, 
or may be sent by registered post at least seven days before the sale 
addressed to the purchaser or hirer or his successor in interest at his 
last known post office address. 

(4) The notice may be given during the twenty days mentioned in 
subsection 1. 

(5) This section shall apply notwithstanding any agreement to the 
contrary. aes 


8. Where the goods other than building material have been affixed 
to realty they shall remain subject to the rights of the seller or lender 
as fully as they were before being so affixed, but the owner of such 
realty or any purchaser or any mortgagee or other encumbrancer 
thereof shall have the right as against the seller or lender or other 
person claiming through or under him to retain the goods upon pay- 
ment of the amount owing on them. 


9. Where the goods are in or upon premises with respect to which 
rent is in arrears, the landlord or other person exercising the right 
of distress, shall have the right to distrain the goods upon payment 
to the seller or lender or other person claiming through or under 
him of the amount owing thereon, and the landlord may add the 
amount so paid to his claim for the rent. 


10. When a contract has been made out of Ontario with reference 
to goods not then within Ontario which if made within Ontario and 
with reference to goods within Ontario would come within the provi- 
sions of this Act, or where under the law governing the contract the 
vendor has the right of revendication or to resume possession of 
the goods notwithstanding the poSsession of the purchaser upon de- 
fault in payment of the price or the insolvency of the purchaser, and 
the goods are brought into Ontario, the purchaser shall be deemed to 
be the owner of the goods unless the agreement or a caution under 
oath stating the nature of the agreement and of the right claimed, is 
filed in the same manner as a conditional sale agreement is required 
to be filed within thirty days after the goods are brought within On- 
tario. 


[S. 11 relates to the discharge of a conditional sale contract. ] 


THE CONDITIONAL SALES ACT. 


As revised and approved by the Conference of Commissioners on 
Uniformity of Legislation in Canada, in August, 1922. 


An Act to make Uniform the Law respecting Conditional Sales of 
Goods. : 


\ 
. 
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His Majesty, by and with the advice and consent of the Legislative 
Assembly of the Province of , enacts as follows:— 


Short Title. 
1. This Act may be cited as The Conditional Sales Act. 
Interpretation. 


2. In this Act, unless the context otherwise requires: — 

“Buyer” means the person who buys or hires goods by a conditional 
sale, or any successor in interest of such person; 

“Conditional sale’ means (a) any contract for the sale of goods 
under which possession is or is to be delivered to the buyer and the 
property in the goods is to vest in him at a subsequent time upon 
payment of the whole or part of the price or the performance of 
any other condition; or (b) any contract for the hiring of goods by 
which it is agreed that the hirer shall become, or have the option 
of becoming, the owner of the goods upon full compliance with the 
terms of the contract; 

“Goods” means all chattels personal other than things in action 
or money, and includes emblements, industrial growing crops, and 
things attached to or forming part of the land which are agreed to 
be severed before sale, or under the contract of sale; 

“Proper officer” means the officer with whom bills of sale and chat- 
tel mortgages are registered or filed; 3 

“Registration district” means the registration district for bills of 
sale and chattel mortgages; 

“Seller” means the person who sells or lets to hire goods by a 
conditional sale, or any successor in interest of such person. 


Requisites as Against Certain Persons. 


3. (1) After possession of goods has been delivered to a buyer wun- 
der a conditional sale, every provision contained therein whereby the 
property in the goods remains in the seller shall be void as against 
subsequent purchasers or mortgagees claiming from or under the 
buyer in good faith, for valuable consideration and without notice, 
and as against creditors of the buyer who at the time of becoming 
ereditors have no notice of the provision and who subsequently ob- 
tained judgment, execution, or an attaching order, under which the 
goods, if the property of the buyer, might have been seized, and the 
buyer shall, notwithstanding such provision, be deemed the owner of 
the goods, unless the requirements of this Act are complied with. 

(2) Such provision shall be evidenced by a writing signed prior 
to or at the time of delivery of the goods, by the buyer or his agent, 
giving a description of the goods by which they may be readily and 
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easily known and distinguished, and stating the amount unpaid of 
the purchase price or the terms and conditions of the hiring; and a 
true copy of such writing shall be filed within twenty days after it 
has been signed, with the proper officer of the registration district 
in which the buyer resided at the time of the making of the condi- 
tional sale, or, in case his residence is outside the Province, of the 
district where the goods are delivered. 

(3) If the buyer resides in one registration district and the goods 
are delivered to him in another, such copy shall be filed in the dis- 
trict in which the delivery is made as well as in that of the buyer’s 
residence. ; 

(4) If the goods are after delivery removed by the buyer into 
another district, a true copy of such writing shall, within twenty days 
after such removal has come to the knowledge of the seller, be filed 
in the district into which the goods are removed. 

(5) If the goods, having been delivered at a- place outside the 
Province, are subsequenily removed into the Province by the buyer, 
such copy shall be filed in the registration district to which the goods 
are removed, within twenty days after such removal has come to the 
knowledge of the seller. 

(6) In case the buyer is an incorporated company, the place where 
the head office, or its chief agency or place of business in the Pro- 
vince, is situated shall be considered its residence. 

(7) In the case of a contract for the sale to a railway, street rail- 
way or inter-urban railway company of rolling stock, the foregoing 
provisions of this section shall not apply if the contract or a copy 
of it is, within thirty days of its execution, filed in the office of the 
provincial secretary of the province in which the head office or chief 
agency in Canada of the company is situated. 


Sales to Traders. 


4. If the goods are delivered to a trader or other person and the 
seller expressly or impliedly consents that the buyer may resell them 
in the course of business, and such trader or other person resells the 
goods in the ordinary course of his business, the property in the goods 
shall pass to the purchasers notwithstanding the other provisions of: 
this Act. 


Delivery of Copy of Writing to Buyer. 


5. The seller shall deliver a copy of the writing to the buyer with- 
in twenty days after the execution thereof, and if, after request, he 
neglects or refuses to do so a Judge of the County (or District) Court 
of the county (or district) in which the buyer resided when the con- 
tract was made may, on summary application, make an order for the 
delivery of such copy. 
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6. The proper officer shall make an entry of every writing of which 
a copy is filed in his office under this Act in an index-book to be 
kept for that purpose. 


Immaterial Errors. 


7. An error of a clerical nature or in an immaterial or non-essen- 
tial part of the copy of the writing, which does not mislead, shall 
not invalidate the filing or destroy the effect of it. 


Seller's Duty to Furnish Particulars. 


8. (1) The seller shall, within five days after the receipt of a re- 
quest from any person proposing to purchase the goods or from 
any actual or intending creditor of the buyer or from any other in- 
terested person, accompanied by a sufficient amount in money or 
postage-stamps to pay the postage on a reply by registered letter, 
furnish particulars of the amount remaining due to the seller and 
the terms of payment, and in default he shall be liable, on summary 
conviction, to a penalty not exceeding fifty dollars. 

(2) The person making the request shall give a name and post- 
office address to which a reply may be sent, and it shall be sufficient 
if the information is given by registered letter, postage prepaid, de- 
posited in a post-office within the prescribed time addressed to the 
name and post-office address so given. 


Buyer’s Duty to Give Notice of Sale or Removal. 


9. (1) Except for temporary purposes for a period of not more 
than thirty days, the buyer shall not remove the goods into another 
registration district unless he has, at least ten days before such re- 
moval, given the seller personally or by registered mail written no- 
tice of the place to which the goods are to be removed and the ap- 
proximate time of the intended removal. 

(2) The buyer shall not, prior to complete performance of the 
contract, sell, mortgage, charge, or otherwise dispose of his interest 
in the goods, unless he, or the person to whom he is about to sell, 
mortgage, charge, or otherwise dispose of same, has notified the seller 
in writing, personally or by registered mail, of the name and address 
of such person, not less than ten days before such sale, mortgage, 
charge, or other disposal. 

(3) In case the buyer removes the goods or disposes of his in- 
terest in them contrary to the foregoing provisions of this section, the 
seller may retake possession of the goods and deal with them as in 
ease of default in payment of all or part of the purchase price. 
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Redemption and Resale where Seller Retakes Possession. 


10. (1) Where the seller retakes possession of the goods pursuant 
to any condition in the contract, he shall retain them for twenty days, 
and the buyer may redeem the same within that period by paying 
or tendering to the seller the balance of the contract price, together 
with the actual costs and expenses of taking and keeping possession, 
or by performance or tender of performance of the condition upon 
which the property in the goods is to vest in the buyer and payment 
of such costs and expenses; and thereupon the seller shall deliver 
up to the buyer possession of the goods so redeemed. 

(2) When the goods are not redeemed within the period of twenty 
days, and subject to the giving of the notice of sale prescribed by this 
section, the seller may sell the goods, either by private sale or at 
public auction, at any time after the expiration of that period. 

(3) If the price of the goods exceeds thirty dollars and the seller 
intends to look to the buyer for any deficiency on a resale, the goods 
shall not be resold until after notice in writing of the intended sale 
has been given to the buyer. 

(4) The notice shall contain: 

(a) A brief description of the goods; and 

(b) An itemized statement of the balance of the contract price 
due and the actual costs and expenses of taking and keeping posses- 
sion up to the time of the notice; and 

(c) A demand that the amount as stated in the notice shall be 
paid on or before a day mentioned, not less than five days from the 
delivery of the notice, if it is personally delivered, or not less than 
seven days from the mailing of the notice, if it is sent by mail; and 

(d) A statement that, unless the amount as stated in the notice 
is paid within the time mentioned, the goods will be sold either at 
private sale or advertised and sold by public auction. 

(5) The notice may be given by personal delivery to the buyer 
or by mailing it by prepaid registered mail addressed to the buyer 
at his last-known address. 

(6) The notice may be given during the twenty days mentioned 
in sub-section (1). 

(7) This section shall apply notwithstanding any agreement to 
the contrary. 


Memorandum of Satisfaction. 


11. (1) Upon payment or tender of the amount due in respect of 
the goods or performance of the conditions of the sale, and upon writ- 
ten demand delivered personally or by registered mail by the buyer 
or any other person having an interest in the goods, the seller shall 
sign and deliver to the person demanding it a memorandum in writ- 
ing stating that his claims against the goods are satisfied, and such 
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Memorandum shall be accompanied by an affidavit of execution of an 
attesting witness, and may on payment of the prescribed fee be reg- 
istered. 

(2) If for ten days after receipt of such demand the seller un- 
reasonably fails to mail or deliver the required memorandum, he shall 
be liable for all damages suffered by the demandant in consequence of 
his default. 

(3) Upon registration of such memorandum the proper officer with 
whom the copy of the writing evidencing the conditional sale agree- 
ment is filed under the provisions of section 3 shall enter satisfac- 
tion upon such copy. 


Goods Affixed to Realty. 


12. If the goods have been affixed to realty they shall remain sub- 
ject to the rights of the seller as fully as they were before being so 
affixed, but the owner of such realty, or any purchaser, lessee, mort- 
gagee, or tenant, or other encumbrancer thereof, shall have the right 
as against the seller to redeem the goods upon payment of the amount 
owing on them. 


Assignment. 


13. A valid assignment of a lien note or condition sale agreement 
shall transfer the assignor’s rights of property in the goods therein 
comprised, his right of seizure, removal, and sale, and all other rights 
which he possesses for enforcement of the security. 


Evidence. 


14. Copies of any instrument filed under this Act certified by the 
proper officer shall be received as prima-facie evidence of the contents 
of the original instrument and of its execution according to the pur-, 
port of the copy. And the officer’s certificate shall also be prima facie 
evidence of the date and hour of filing. 


Fees. 


15 For services under this Act the proper officer shall be entitled 
to the following fees:— 
1. For each registration, including stamping original or duplicate 


(if any) with registration stamp, cents; 
2. For searching each name, cents; 
8. For each certificate or abstract of search, cents; 


4. For copies of documents, including certificate thereof, every 100 
words, cents. 


688 Conditional Sales Act. 
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Construction of Act. 


16 This Act shall be so interpreted and construed as to effect its 
general purpose of making uniform the law of those Provinces which 
enact it. 


Coming into Force. 


a 


17. This Act shall come into force on the day of ».192 
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